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THE  GROWTH  OF  LAW. 

"...  das  Sabstantielle  ist  in  alien  menschlichen  Geachaften  Dasselbe, — namlich 
daa  Rechtliche  das  Sittliche  and  das  Religiose." — Hsoel. 

§  1.  The  aim  of  the  following  inqairj  is  to  discover  what  law 
is,  or,  at  all  events,  to  ascertain  the  most  likely  method  of  making 
that  discovery. 

Now,  however  much  anthorities  may  differ  as  to  the  nature  of 
law  in  the  sense  of  a  rule  of  action,  they  agree  in  this  at  least, 
that  it  is  concerned  with  human  relations.  Accordingly  the 
problem  which  confronts  us  at  the  outset  is  to  determine  which 
of  those  relations  fall  within  the  sphere  of  law.  But  in  order  to 
understasd  what  it  is,  we  must  examine  it  not  merely  as  it  is,  but 
in  all  the  various  stages  of  its  growth.  In  Comte's  phrase,  we  must 
connect  it  with  the  whole  of  the  existing  situation,  and  with  the 
whole  of  the  preceding  movement.  Thus,  if  we  would  know  what 
law  really  is,  we  must  endeavour  to  ascertain  the  place  which  it 
holds  in  society  at  every  stage  of  social  development ;  and  with 
this  aim  in  view,  we  must  first  of  all  make  clear  to  ourselves  what 
we  mean  by  *'  society.*' 

I. — Conception  of  Society. 

§  2.^  Human  beings  apart  from  society  are  inconceivable.  How- 
ever they  may  differ  in  character  and  conduct,  in  habits  and 
observances,  they  present  one  characteristic  at  least,  always  and 
everywhere, — ^they  are  invariably  found  in  groups.  Nor  is  the 
explanation  far  to  seek;  for  the  group  satisfies  man's  primary 
cravings,  both  intellectual  and  material.  Of  course  he  feels  those 
cravings  long  before  he  reflects  upon  them  or  talks  about  them. 
Still  it  is,  as  we  shall  see,  because  he  is  a  rational  being  that  he 

*  §1  2-4  are  an  amplification  of  the  first  section  of  a  paper  entitled  *'  Law  and 
Hondity,"  which  appeared  in  the  Journal  of  Jurispnidcnct  for  Febmary  1884. 
VOU   XXX.  NO.  CCCXLIX.— J\N.   1886.  A 
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recognises  the  group,  in  one  form  or  another,  as  the  only  possible 
solution  of  the  problem  of  existence. 

Take  whom  you  will,  and  strip  him  of  all  that  he  owes  to  his 
surroundings, — to  his  home,  education,  and  occupation, — to  diet, 
soil,  and  climate, — to  institutions  and  usages,  religious,  social,  and 
political. — to  intercourse  with  neighbours  and  aliens,  friends  and 
enemies, — still  he  must  have  been  begotten  and  bom ;  he  must 
have  been  reared  and  cared  for  in  the  years  of  infancy  and  early 
childhood ;  and,  during  these  processes,  he  must  have  been  sub- 
jected to,  and  moulded  by  a  variety  of  formative  agencies  to  the 
existence  of  which  he  can  in  no  way  have  contributed.  Could  we 
figure  to  ourselves  a  being  who  had  niever  filled  a  place  in  domestic, 
social,  industrial,  religious,  or  political  life,  we  should  merely  have 
created  an  abstraction,  to  which  nothing  in  the  actual  w^orld 
corresponds.  Every  one  of  us  must  be  a  term  in  one  or  more  of 
such  relations  as  parent  and  child,  master  and  servant,  employer 
and  employed,  teacher  and  scholar,  etc.  In  short,  a  man  has  no 
real  existence  out  of  relation  to  his  fellow-men  ;  and  every  human 
relation  contains  this  element,  that  each  of  its  terms  seeks  a  full 
and  complete  satisfaction  which  it  cannot  find  in  isolation.^ 

§  3.  Every  human  being  is  thus  possessed  of  what,  for  want  of 
a  better  name,  we  shall  call  negative  and  positive  qualities.  Viewed 
in  one  aspect,  each  man  is  distinguished  from  all  other  men.  He 
is  a  separate  physical  entity ;  and  his  animal  appetites  are  con- 
cerned exclusively  with  the  satisfaction  of  his  ''self,"  qtia 
individual.  But  this  is  no  sufficient  account  of  his  nature,  for  it 
contains  an  element  which  he  possesses,  not  as  his  own  exclu- 
sively, but  as  common  to  himself  and  every  other  member  of  the 
human  race.  It  is  to  be  observed  that  human  nature  is  not 
fragmentary ;  it  is  whole  and  indivisible.  It  is  not  split  up  into 
positive  qualities  and  negative  qualities,  but  it  holds  these  qualities 
within  it. 

§  4.  Now  the  aim  of  every  human  being  is  self-satisfaction, — 
satisfaction,  that  is  to  say,  of  himself  as  a  whole, — of  his  whole 
nature  ;  and  consequently  this  aim  embraces  the  satisfaction  of  all 
his  desires,  be  they  positive  or  negative  in  quality.  Were  he  to 
seek  exclusively  the  gratification  of  his  material  cravings,^-of  the 
negative  side  of  his  nature,  in  respect  of  which  he  is  distinguished 
from  all  other  men, — his  life  would  be  a  mere  subsistence  from 
hand  to  mouth,  a  balancing  of  momentary  wants  and  momentary 
satisfactions — the  battle-ground,  in  short,  of  inclinations  and 
appetites,  recurring  so  soon  as  satisfied.  And  in  such  a  life  no 
permanent  satisfaction  is  to  be  found.  But  man  is  a  reasoning 
being,  and  as  such  he  must  rise  above  the  ceaseless  turmoil  of 
'*  the  needs  and  greeds  of  the  mere  animal " ;  he  must  reflect 
and  compare,  and  endeavour  by  the  exercise  of  choice,  to  secure  a 

'  Leslie  Stephen,  The  Science  of  Eilues,  p.  95 ;  Mohl.  Oe^eh.  d,  Staatainwen' 
tchaften,  i.  88  sqq.  ;  cf.  F.  C.  Montague,  The  LimiU  of  Individual  Liberty,  1884. 
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satisfaction  at  once  more  durable  and  more  complete.*    Power  of 
choice,  however,  implies  the  possession  of  a  criterion  by  which  to 
choose;   and  this  criterion  is  afforded  us  by  our  experience   of 
past  pleasures.     In   other  words,  we    select   this,  in  preference 
to  that,    fin^atification   whenever    reflection    tells    us    that  the 
former  will  approximate    more    closely  to  the   standard   which 
experience  supplies ;  and  that  standard  is  thus  the  ideal,  to  realize 
which  is  the  aim  of  action.    But  this  ideal  can  never  be  realized 
as  a  whole,  for  it  has  no  unity  of  its  own.    It  is  nothing  more 
than  the  sum  of  the  particular  pleasures  of  which  it  is  composed ; 
and,  consequently,  to  realize  the  pleasure  which  it  represents  would 
be  possible  only  could  we  secure  the  particular  satisfactions  of 
which  it  is  the  sum.     But  a  man's  pleasures  cannot  be  summed  till 
he  is  dead ;  and,  moreover,  if  he  would  enjoy  the  pleasures  which 
constitute  his  ideal  of  happiness,  he  must  plunge  anew  into  the 
TTulie  of  conflicting  desires,  in  which,  as  we  have  already  seen,  no 
permanent  satisfaction  is  to  be  found.'     He  is  thus  unsatisfied  in 
the  transitory  gratifications  of  self-centred  desire — in  the  satis- 
faction, that  is  to  say,  of  the  negative  side  of  his  nature.     And 
that  he  is  conscious  of  this  inadequacy,  he  shows  by  the  very 
method  of  his  search  after  happiness.    For  he  seeks  it  in  the 
reproduction,  as  a  whole,  of  what  was  most  pleasurable  in  his  past. 
He  hopes,  in  the  achievement  of  the  most  desirable,  to  escape  the 
solicitations  of  fresh  appetites.     We  have  seen,  however,  that  the 
most  pleasurable,  could  it  be  obtained,  is  obtainable  only  by  going 
the  whole  round  of  those  very  pleasures  which  have  already  been 
found  thoroughly  unsatisfying.     Still,  in  his  endeavour  to  secure 
this  ideal,  the  seeker  after  happiness  has  learned  to  look  beyond 
the  gratifications  of  the  moment,  towards  a  gratification  which  is 
pennanent  and  unbroken,  because  universal  in  its  comprehensive- 
ness.    He  has  learned  that  his  own  complete  satisiaction  can 
never  be  the   achievement  of   momentary  endeavour,  liowever 
frejjuentlv  repeated — that  it  is  to  be  found  only  within  a  higher 
unitv,  which  shall  embrace  himself  and  the  various  conditions 
which  determine  his  activities.     In  short,  he  must  rise  beyond 
himself  and  his  individual  cravings ;  he  must  join  in  aims  larger 
than  his  own — in  a  common  purpose;    and,   in   its   realization, 
realize  not  the  negative  only,  but  also  the  positive  side  of  his 
nature — the  side  which   he  has  in   common   with    his    fellow- 
men. 

It  is  not,  accordingly,  on  the  lines  of  egoism  that  man  seeks,  and 
seeks  successfully,  to  better  his  condition  and  supply  his  own  in- 
sufficiency, but  in  the  actualization  of  common  aims.  He  finds 
himself  co-operating  with  others  in  seeking  to  realize  a  permanent 
good,  which,  because  it  is  a  good  for  all,  is  a  good  for  each.     Of 

1  J.  H.  Stirling,  Ltet,  <m  the  PhXU>fopky  <^  Law,  1878,  p.  17  sq.  ;  Bradley, 
Ethical  StudicM,  1876,  Emv  II.  and  Note. 
*  Otmd,  Prolegam.  to  EtMcMf  1883,  p.  241  sqq.  ;  Bradley,  loe.  cit,  p.  88  aqq. 
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coarse  it  is  not  to  bo  supposed  that  the  egoistic  side  of  human 
nature  ever  wholly  disappears  : 


The  law  of  life,  man  is  not  Man  as  yet.'* 


proCToss  IS 


The  members  of  a  family,  for  example,  are  never  intellectually  or 
morally  indistinguishable,  although  it  is  true  that  they  have  the 
same  aim  in  common.  For  while  each  seeks  the  realization  of 
that  aim,  the  contribution  of  each  to  its  realization  is  coloured  by 
his  passions  and  desires.  But  the  more  a  man  lives  in,  and  for, 
the  realization  of  this  common  fi:ood,  the  more  his  life  sets  and 
hardens,  as  moulded  by  it ;  and  his  egoistic  desires  survive  only  as 
informed  by  it,  and  as  contributing  to  its  realization.  And  thus, 
while  he  raises  himself  to  a  higher  stage  of  existence,  he  subor- 
dinates himself  to  the  aims  of  a  common  life,  which  becomes  rule 
to  all  who  participate  in  making  it  good.  The  life  of  the  individual 
in  society  may  be  compared  to  a  point  within  a  circle  containing 
many  other  circles,  within  which  the  point  may  or  may  not  be. 
In  other  words,  the  individual  may  be  a  simple  tribesman,  or  he 
may  be  in  touch  with  all  the  various  interests  of  a  complex 
civilization.  And  what  has  been  said  of  science  holds  true  of  life, 
moral  and  social.  It  is,  as  is  science,  a  perpetual  seeking ;  but  it, 
too,  is  more,  for  it  is  a  perpetual  finding.  As  it  advances,  it 
grows  richer  and  fuller ;  for  what  is  best  and  noblest  in  the  past 
of  humanity  is  but  the  starting-point  of  fresh  endeavour. 

§  5.  Accordingly  it  is  in  the  group  alone  that  the  individual 
finds  self-satisfaction — self-realization — possible.  The  group  is 
his  world,  apart  from  which  life  is  impossible.  Still,  the  contra- 
diction within  him,  which  is,  indeed,  condition  to  all  future  pro- 
cess, is  not  altogether  reconciled.  For  he  knows  that  beyond 
lis  world  there  are  mighty  powers  and  forces,  upon  whose  favour 
and  assistance  the  existence  of  that  world  wholly  depends.  And 
as  in  the  sphere  of  morality,  the  form  of  the  common  purpose 
which  holds  the  group  together  is  conditioned  by  the  stage  of 
development  upon  which  those  stand  who  contribute  to  its 
realization,  so  in  the  sphere  of  religion  the  form  of  the  conception 
of  the  relation  between  God  and  man  is  similarly  conditioned.  In 
other  words,  the  gods  of  primitive  man  correspond  to  his  life,  as 
child  of  nature.  He  explains  to  himself  the  larger  world  of  which 
he  is  ignorant,  in  terms  of  the  lesser  world  with  which  he  is 
familiar.  He  knows  '*  no  truth  other  than  life,  and  no  task  for 
knowledge  other  than  the  discoverv  of  a  vitality "  like  his  own, 
'^  in  all  the  forms  and  occurrences  of  nature.'' '  And  yet  he  knows 
that  these  natural  forces  are  above  the  things  of  his  world — that 
his  world  depends  upon  them  for  its  very  existence ;  and  he  seeks 
by  means  of  sacrifice  and  offering  to  obtain  their  favour  and  pro- 
tection, or  to  assuage  their  anger.    For  any  of  its  higher  forms, 

^  Lotze,  Mikroho9mos,  Srd  ed.  iii.  187. 
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however,  religion  presupposes  the  existence  of  political  and  social 
institutions  and  observances.  The  old  gods — tne  heaven  and  the 
earth,  the  ocean  and  the  sun — are  replaced  by  divinities,  which 
recal  but  vaguely  to  memory  and  sympathy  those  half-forgotten 
Titans — divinities  which  are  no  longer  mere  natural  forces,  but 
the  bright  ethical  spirits  of  self-conscious  peoples.^  The  ideal  of 
morality  is  always  the  same — ^to  reproduce  in  our  actions  the  life 
around  us.  So,  too,  the  ideal  of  religion  is  always  the  same — to 
realize  in  our  life  the  divine  purpose.  But  while  there  is  thus 
in  religion  and  morality  this  constant  element, — the  realization  of 
a  common  aim, — religious  and  moral  conceptions  are  unceasingly 
progressive. 

Man  lives  the  moral  life  by  contributing  by  his  actions  to  the 
realization  of  the  aim  common  to  himself  and  the  society  of 
which  he  is  a  member ;  and  he  lives  the  religious  life  by  con- 
tributing by  his  actions  to  the  realization  of  the  divine  purpose, 
which  thus  becomes  a  purpose  common  to  the  Power  whom  he  wor- 
ships and  himself.  But  while  a  common  purpose  lies  at  the  root  of 
every  society  and  every  religion,  the  relation  of  man  to  his  fellow- 
men  must  be  distinguished  from  his  relation  to  his  God.  In  the 
former  case,  he  and  his  fellow-men  work  together  for  the  realiza- 
tion of  a  common  aim :  it  is  a  relation  of  co-operation  and 
co-ordination.  But,  in  the  latter  case,  the  very  nature  of  his 
conception  of  God  forces  man  to  recognise  his  own  immeasurable 
inferiority  to  God :  it  is  a  relation  of  obedience  and  subordina-* 
tion.* 

§  6.  Thus  social  relations  rest  upon  a  common  purpose. 

Since  we  are  forced  by  the  nature  of  our  inquiry  to  examine 
society  not  only  as  it  is,  but  in  the  making,  we  must  begin 
with  an  investigation  of  society  in  its  earlier  stages. 


n. — Method  of  Inquiry, 

§7.  When  we  speak  of  the  "history"  of  society,  or  of  an 
"  early  **  social  stage,  we  are  not  thinking  only,  or  even  primarily, 
of  a  succession  or  of  an  epoch  in  time.  We  use  the  term 
'* history"  not  in  the  sense  of  a  mere  chronicle  of  successive 
events,  but  in  the  sense  of  an  organic  process.  The  geologist, 
unassisted  by  testimony  other  than  that  of  the  earth  itself,  can 
tell  US  the  sequence  of  the  transformations  of  its  surface.  He 
can  tell  us,  if  he  take  a  standard  of  comparison  suiRciently  wide, 
the  length  of  time  occupied  by  these  transformations.  And  if  we 
know  the  order  in  development,  we  shall  in  the  same  way  be 
enabled  to  form  a  general  notion  of  the  order  in  time.  Lapse  of 
time  by  no  means  necessarily  involves  development,  but  develop- 

^  Hegel,  PhAnofnenoiogie,  p.  514. 

«  Pflciderer,  BdigwruphUowphie,  1878,  pp.  255-263. 


6  THE  GROWTH  OF  LAW. 

merit  necessarily  involves  lapse  of  time.^  Accordingly  that  is 
oldest  which  is  least  complex,  and  an  early  stage  will  therefore 
mean  a  simple  stage. 

§8.  Starting  from  this  conception,  many  recent  writers  have 
endeavoured  to  reconstruct  primitive  society  in  its  most  essential 
and  characteristic  features,  and  have  attempted  to  present  to  us 
the  rules  of  social  life  in  their  least  complex,  and,  consequently, 
in  their  most  archaic  form.  With  this  end  in  view,  they  have 
gathered  together,  from  the  narratives  of  travellers  and  mission- 
aries, accounts  of  the  usages  and  observances  of  uncivilized  races 
in  eveiT  quarter  of  the  globe.  But  observe  the  character  of 
this  evidence,  upon  which  these  authorities  would  have  us  con- 
clude that  in  tne  rudest  forms  of  contemporary  savage  society 
the  counterpart  of  this  most  primitive  social  life  is  to  be  found. 
Does  a  mere  collection  of  the  instances  in  which  a  certain  institu- 
tion obtains  amongst  peoples,  distinct  in  origin  and  widely 
removed  from  each  other,  assist  us  in  tracing  its  history  ?  The 
proof  of  an  exact  correspondence  such  as  that  which  presents 
itself  between  the  marriage  customs  of  Thibet,  Ceylon,  and 
British  antiquity,*  is,  by  itself,  quite  valueless.  We  must  know 
more  of  customs  than  the  mere  fact  that  certain  observers  speak 
to  their  existence.  Are  they  similar  in  form  because  they  are 
historically  connected?  If  they  art  unconnected  historically,  to 
what  do  they  owe  their  similarity  in  form  ?  Has  due  considera- 
tion been  given  to  the  action  of  such  formative  agencies  as  soil, 
climate,  food,  the  general  aspect  of  nature,  and  the  character  of 
surrounding  groups?  These  and  many  other  such  questions 
must  be  answered  before  we  can  determine  the  position  which 
such  customs  occupy  in  the  history  of  society.  For  unless  we 
know  something  of  the  historical  conditions  of  the  group  under 
observation,  we  are  wholly  ignorant  of  the  meaning  and  bearing 
of  its  customs.  To  pronounce  upon  its  present,  we  must  know 
its  past.  Nor  are  these  the  only  difficulties  which  beset  the  path 
of  the  jurist  who  founds  upon  the  results  of  comparative  etnno- 
logy.  For  objections  may  be  taken  not  only  to  the  evidence 
but  to  the  witnesses.  Striking  variations  and  inconsistencies 
present  themselves  in  the  accounts  of  savage  life ;  and  unfamiliar 
customs  are  susceptible  of  interpretations  the  most  irreconcilable.'' 
In  many  cases  reliance  must  oe  placed  upon  the  evidence  of 

1  Jhering,  Dtr  Oeist  d,  JROm.  RechU,  4th  ed.  i.  pp.  55-80. 

>  M^LennaD,  Studiw  in  Ancient  Hist,  1876,  p.  165  sqa. 

'  We  may  cite,  as  an  example  in  point^  the  well-known  passage  of  Tacitus 
(Germ.  c.  20) : — Sororum  fliis  tdem  apud  avuneulum  qui  apud  patretn  honor, 
Quidam  Mnctiorem  artioremqve  hune  nexum  sanguinis  ar6i<ranlttr,  et  in  cuxi- 
jiiendis  obsidilnu  tnagis  exigunt,  tanquam  it  et  animum  firmius  et  domum  latins 
tensant.  Heredes  tamen  successoresque  sui  cuique  liberi;  et  nullum  testamentum. 
These  words  Lubbock,  Origin  of  CiiHlization,  4th  ed.  1882,  p.  148,  understands 
as  pointing  to  female  inheritance;  M'Leunan,  loc,  cit,  p.  144,  as  showing  that 
polyandry  was  more  widely  prevalent  in  former  times  than  at  the  present  day  ; 
Schradcr,  SprachuerglHchung  u,   Urgeschiehte,  1883,  p.   389,  as  referring  to  the 
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persons  qualified  by  no  previous  training  for  such  investigations ; 
and,  in  consequence  of  this  deficiency  of  preparation,  we  are 
freqaently  famished  with  conflicting  accounts  by  different  observers 
of  the  same  people,  and  with  generalizations  which  are  contra- 
dicted by  recorded  facts.^  Our  inquiry  into  the  constitution  of 
society  must  accordingly  be  confined  within  the  limits  prescribed 
by  the  nature  of  the  evidence.  In  other  words,  we  must  content 
ourselves  with  conclusions,  based  upon  an  examination  of  the 
evidence  famished  by  peoples  whose  historical  connection  is 
undoubted. 

§  9.  Now  the  results  of  the  science  of  language  have  established 
beyond  the  possibility  of  question  the  relationship  of  the  Aryan 
nations  to  a  common  stock,  and  of  the  Aryan  languages  to  a 
common  language.  Of  course,  when  we  speak  of  ^^  common  stock  " 
and  '*  common  language,"  we  do  not  mean  to  imply  that  it  has 
been  demonstrated  that  the  Aryan  peoples  sprang  from  a  single 
tribe,  one  in  blood  and  one  in  language.  We  mean  that  amidst 
all  their  variations  and  differences  the  Aryans  preserved  a  common 
element  which  rendered  possible  the  transmission  of  their 
languages,  and  the  diffusion  of  those  languages  amongst  the  alien 
tribes  with  whom  they  mingled  and  blended  in  the  course  of  their 
expansion.^ 

Accordingly  we  are  justified  in  asserting  the  historical  connec- 
tion of  these  peoples ;  and  it  is  to  their  laws,  customs,  and  observ- 
ances that  we  shall  confine  our  attention  in  the  following  pages. 
But  when  we  endeavour  to  fix  the  character  of  Aryan  society  in 
its  earliest  beginnings,  the  assistance  of  language  fails  us.  It  is 
quite  true  that  many  writers,  relying  upon  the  evidence  which  is 
afforded  by  the  store  of  words  common  to  the  Aryan  languages, 
have  endeavoured  to  reproduce  in  outline  the  main  features  of 
primitive  Aryan  life.'  These  linguistic  correspondences,  however, 
are  of  themselves  quite  insuiScient  to  support  the  conclusions  which 
have  been  built  upon  them.  Language  can  tell  us  that  the 
primitive  Aryans  used  a  certain  word,  but  it  can  give  us  only  the 
vaguest  indication  of  the  meaning  which  they  attached  to  it. 
Language  can  tell  us  that  they  inhabited  houses  and  that  they 

intimate  relations  of  brother  and  sister,  arising  from  the  position  occupied  by  the 
former,  as  gaardian  of  the  family,  on  the  £ath  of  his  father ;  cf.  Wilda,  I>(u 
Sirqfrtekl  a.  Oemume¥i,  1842,  p.  S12  ;  and  PaH,  OeachlechiagenotseMchti^  .  .  . 
1876,  p.  103,  as  a  reminiscence  of  an  original  matriarchate,  in  which  children  were 
reearded  as  related  only  to  their  maternal  kindred. 

"  CH  Maine,  Early  Lam  and  CuUom,  1883,  p.  229  sqq. ;  E.  6.  Tylor,  Primi- 
Uvt  Cnkmre,  i.  378. 

'  Schiader,  loe.  eU,  pp.  97>104,  154-161. 

*  Not  only  do  numerous  words  from  the  dictionary  correspond  in  the  languages 
compared,  **  but  also  these  are  worked  up  into  actual  speech  by  corresponding  forms 
of  grammar"  (£.  B.  Tylor,  Anthropology,  1881,  p.  10).  Among  the  special  ooints 
of  similarity  insisted  on,  are  the  methods  of  counting  (decimal),  of  marking  change 
in  space  (case)  and  time  (tense),  and  of  distinguishing  sex,  and  certain  primary 
elements,  sudi  as  personal  pronouns,  adverbs,  and  the  verb  substantive. 
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cooked  their  food,  bat  it  can  give  us  little  or  no  information  as  to 
the  construction  of  their  bouses,  or  as  to  the  character  of  their 
cookery. 

§  10.  But  of  recent  years  the  remains  of  forgotten  civilization 
have  been  recovered  from  the  peat-mosses,  kitchen-middens,  caves, 
lakes,  and  sepulchres  in  whicn  they  lay  buried.  And  could  we 
connect  these  discoveries  of  palseontology  with  the  findings  of 
philology,  so  that  the  results  of  the  one  science  should  complete 
and  corroborate  the  results  of  the  other,— could  we  take  this  joint 
result  together  with,  and  in  supplement  of,  records,  monuments, 
and  traditions, — we  should  be  in  possession  of  a  body  of  evidence 
sufficient  to  justify  a  reconstruction  in  outline  of  the  primitive 
Aryan  group. 

Now  the  evidence  of  language  goes  to  show  that  the  primitive 
Aryans  were  unacquainted  with  the  metals,  or  at  all  events,  that 
if  they  had  any  knowledge  of  them,  it  was  confined  to  the  gold 
which  they  found  in  their  streams,  or  to  the  copper  which  thev 
beat  into  weapons  and  rude  ornaments  with  their  hammers  of 
stone.  It  is  quite  true  that  amongst  those  best  entitled  to  speak 
there  prevails  the  greatest  diversity  of  opinion  upon  this  subject. 
Of  QYerj  metal  in  turn  it  has  been  asserted  and  oenied  that  it  was 
known  to  the  primitive  Aryans.  It  is  well  worthy  of  considera- 
tion, however,  that  there  is  no  expression  common  to  the  Aryan 
languages  for  the  craft  of  the  smith  or  for  the  operation  of  casting 
metal ;  and  this  is  the  more  remarkable  when  we  remember  how 
prominent  a  part  is  played  bv  the  smith  in  the  Aryan  mythologies.^ 

If  then  tne  primitive  Aryans  were  unacquainted  with  the 
metals,  or  acquainted  with  some  of  them,  and  with  those  only  in 
the  rough,  we  must  assign  them  to  the  latter  part  of  the  stone  age, 
— ^to  the  neolithic  perioo,  or  the  period  of  polished  stone. 

It  is  to  be  kept  in  view  that  the  three  periods — the  periods  of 
stone,  of  bronze,  and  of  iron — are  not  to  be  regarded  as  hard  and 
fast  natural  divisions.  In  all  probability  a  copper  age  intervened 
between  the  ages  of  stone  and  bronze;^  anOi  in  many  cases, 
remains  discovered  in  one  neighbourhood,  belong  wholly  to  no  one 
period.  Accordingly,  when  we  speak  of  the  ages  of  stone,  bronze, 
and  iron,  we  are  to  think  not  of  three  mutually  exclusive  circles, 
of  which  each  represents  the  civilization  of  a  distinct  race,  but 
rather  of  three  stages  in  the  development  of  a  single  people. 

Now  the  bronze  objects  discovered  in  the  lake-dwellings  of 
Switzerland  have  universally  been  attributed  to  the  Celts ;  and  it 
is  a  question  whether  there  is  any  valid  reason  for  asserting  of  the 
earliest  lake-dwellers  that  they  were  not  Celtic.  It  is  certain,  at 
all  events,  that  they  belonged  to  the  neolithic  period  —  to  that 
stage  of  civilization  to  which  the  primitive  Aryans  seem  to  have 
belonged.    It  is  further  worthy  of  remark  that  all  the  animals 

1  Schrader,  he.  ctt.  pp.  270,  223-238. 

'  Cf.  Keller,  Lake  Dwellings^  thu[i8l.  Loe.  2nd  ed.  1878,  i.  862  aqq. 
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which  these  lake-dwellers  possessed,  and  most  of  the  plants  which 
ihej  caltivated,  are  Asiatic  in  origin.^ 

}  11.  We  may  summarize  our  conclusions  as  follows:  In  order 
to  understand  legal  relations,  we  must  understand  social  relations. 
We  must  not  be  content  merely  to  examine  society  as  it  is ;  we 
must  examine  it  in  the  processes  of  its  growth.  We  must  accord- 
ingly begin  at  the  beginning — with  the  most  archaic,  in  the  sense 
of  the  least  complex.  In  other  words,  we  must  begin  with  an 
inquizy  as  to  the  habits  and  customs  of  the  simplest  societies. 
But  what  is  the  nature  of  the  evidence  upon  which  we  must  rely  f 
A  collection  of  customs,  etc.,  is  useless,  unless  we  know  more  of 
them  than  the  bare  fact  of  their  existence.  Accordingly  we  must 
limit  the  range  of  our  observations  to  the  evidence  of  peoples 
historically  connected.  Where  the  testimony  of  actual  records 
and  monuments,  of  early  laws,  of  forms  ot  procedure,  and  of 
primitive  usage,  fails  us,  we  can  always  have  recourse  to  the  testi- 
mony of  language  in  proof  of  historical  connection.  We  must, 
however,  be  careful,  in  any  attempt  to  reconstruct  primitive 
society  from  the  materials  afforded  by  language,  to  rely  upon 
language  only  in  so  far  as  it  is  supported  and  checked  by  other 
evidence.*  P.  J.  H.  " 


Q. 


{To  be  eorUimted,) 
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JUSTICE. 

NO.  rx. 

Verdicts  of  Assize  and  Findings  of  Coubt — ^Altebnative 

Chabges  and  Genebal  Findings. 

Thebe  hare  been  many  escapes  from  justice  on  account  of  trivial 
inaccuracies  in  the  form  or  terms  of  verdicts  returned  by  the 
jniy.  The  Act  1672  required  that  all  verdicts  should  be  written ; 
and  the  composition  of  these  delicate  instruments  was  frequently 
left  to  the  unaided  efforts  of  an  unskilled  jury — the  statute  declar- 
ing "  that  the  Clerk  of  Court  nor  no  other  person  be  present  with 
the  assize  after  they  are  enclosed."  If  the  verdict  was  contra- 
dictoiT,  absurd,  or  unintelligible,  the  jury  were  not  allowed  to 
eicplam  or  amend  it;  it  had  to  be  received  by  the  Court,  "with 
all  its  imperfections,  how  gross  soever,  on  its  head/'  and  judg- 
ment was  forthwith  pronounced  without  regard  to  the  prejudicial 
or  fatal  consequences  of  the  issue.    It  cannot  be  surprising  that 

>  Keller,  Zoe.  ci(.  L  247  aq<}.,  488  sqq. 

*  Not  onl^  do  the  discoyenes  of  polseoDtolo^  supply  such  evidence,  but  we  shall 
Me  that  eTidence  flimilar  in  import  is  supplied  by  the  results  of  modem  research 
intoeommnnitiB*  obeoved  in  the  making. 
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under  this  perverse  state  of  practice  many  failures  of  justice 
were  permitted  in  consequence  of  clerical  errors  or  omissions  in 
framinf^r  the*  verdict.  This  practice  continued  till  1814,  when  a 
partial  remedy  was  effected  by  54  George  111.  cap.  67,  sec.  1,  by 
which  it  was  made  lawful  to  receive  viva  voce  verdicts,  in  cases 
where  the  jury  were  unanimous.  This  improvement  in  practice 
was  followed  in  1825  by  the  6th  George  IV.  cap.  22,  sec.  20, 
which  authorized  viva  voce  verdicts  whether  the  jury  were  unani- 
mous or  not ;  but  the  Court  was  empowered  in  certain  exceptional 
cases  to  order  written  verdicts.  Lastly,  it  was  shortly  afterwards 
enacted  by  Sir  William  Rae*s  Act,  9  George  IV.  cap.  29,  sec  15, 
that  written  verdicts  should  be  discontinued  in  all  cases  where  the 
verdicts  were  received  before  the  Court  adjourned. 

The  following  are  instances  of  technical  escapes  of  the  nature 
above  indicated: — In  the  case  of  Thomas  Hail,  1789  (2  Hume  437), 
the  name  of  the  panel  was  inadvertently  omitted  from  the 
preamble  of  the  written  verdict ;  and  the  argument  prevailed  with 
a  majority  of  the  Court  that  this  omission  rendered  it  uncertain  to 
which  indictment  the  verdict  related.  Hume  remarks  that  t^e 
Court  in  this  case  provided  against  a  mere  imaginary  danger,  and 
which  was  obviated  by  various  circumstances  in  the  forms  of 
process,  especially  by  the  custom  of  remitting  one  libel  only  at  a 
time  to  the  assize.  In  the  case  of  George  JEUiotf  1800  (2  Hume 
452),  charged  with  forging  and  uttering  various  bank  notes  in 
Scotland  and  England,  the  escape  was  due  partly  to  ambiguity  in 
the  terms  of  the  verdict  and  partly  to  omissions  in  the  record.  At 
the  outset  of  the  case  the  Lord  Advocate,  on  objection  by  panel's 
counsel,  agreed  to  restrict  the  libel  to  the  Scotch  charges,  and 
evidence  as  to  those  charges  alone  was  led.  The  jury  having 
found  the  panel  guilty  of  uttering  '^  certain  of  the  notes  libellecl 
on,  knowing  them  to  be  forged,"  it  was  objected  that  no  sentence 
could  pass  on  the  verdict  because  of  its  ambiguity  :  it  did  not  refer 
to  or  specify  the  Scotch  charges,  and  though  it  ceuld  only  be 
reasonably  held  applicable  to  those  charges,  which  alone  were 
before  the  jury  and  of  which  alone  they  could  convict,  yet,  as  the 
Lord  Advocate  had  omitted  to  put  on  the  record  his  restriction  to 
those  charges,  and  as  the  record  incorrectly  bore — taking  no  notice 
of  the  objection  to  the  English  charges — that  the  libel  had  been 
found  relevant,  the  Court  held  that  they  could  not  look  at  the 
evidence  or  go  beyond  the  record,  and,  as  in  that  view  the  verdict 
might  apply  to  the  English  charges  only,  no  sentence  could  follow. 
In  the  case  of  William  Tarras^  1802  (2  Hume  449),  indicted  for 
theft,  aggravated  by  its  having  been  committed  by  means  of  shop- 
breaking}  and  by  his  being  habit  and  repute  a  common  thief,  the 
jury  returned  a  verdict  finding  the  panel  guilty  of  the  shop-break- 
ing libelled,  but  found  the  charge  of  being  habit  and  repute  a 
common  thief  Not  Proven.  The  jury  evidently  intended  to  convict 
of  the  theft,  and  thought  that  the  shop-breaking  covered  the  theft 


nCHKICAL  OBJECTIONS  AND  ESCAPES  FIIOM  JUSTICE.  11 

as  well  as  the  aggravation  ;  but  as  no  explanation  of  the  verdict  was 
pennitted,  it  was  found,  on  certification  to  the  High  Court,  that 
no  sentence  coald  follow,  and  the  panel  was  dismissed.  The  case 
of  Christina  Murray^  1811  (2  Hume  449),  is  an  illustration  of  an 
informal  verdict,  though  in  accordance  with  the  panel's  plea  of 
Guilty,  that  plea  having  been  fonnd  defective.  The  panel  was 
charged  with  child-murder,  or  alternatively,  under  the  statute, 
with  concealment  of  pregnancy.  At  the  calling  of  the  diet  the 
Advocate-Depute  restricted  the  libel  to  the  statutory  charge; 
whereon  the  panel  pleaded  guilty  thereto.  But  instead  of  the  plea 
being  recorded  as  a  plea  to  the  restricted  charge  as  libelled,  or  to 
the  minor  charge  as  libelled,  either  of  which  would  have  been  in 
correct  form,  it  was  recorded,  ambiguously,  as  a  plea  of  guilty  to 
the  concealment  libelled — a  popular  mode  of  expressing  the  crime, 
but  which  did  not  technically  cover  the  whole  of  the  minor,  inas- 
much as  the  charge,  in  conformity  with  the  statute  libelled, 
included  two  other  elements  than  concealment,  viz.  the  failure  to 
call  for  help  or  assistance  in  the  birth,  and  the  fact  that  the  child 
was  found  dead  or  was  amissing.  Though  the  panel  had 
undoubtedly  admitted  her  guilt  of  the  statutory  offence,  the 
informal  plea,  recorded  apparently  without  objection,  was  practi- 
cally an  evasion  of  that  admission,  not  amounting  to  any  legal 
acknowledgment  of  guilt ;  and  the  jury,  having  gone  through  the 
formality  of  returning  a  verdict  in  terms  of  her  plea,  the  panel's 
counsel  contended  that  no  sentence  could  pass  on  the  verdict ;  and 
so  the  judges  found,  after  argument,  on  certification  to  the  High 
Court.  There  is  an  older  case,  that  of  William  Lilburn  and 
Walter  BtuJuman^  1771  (Maclanrin  5<34),  in  which  an  informal 
plea  and  verdict  led  to  a  similar  result,  though  there  was  no  doubt 
of  the  guilt  of  one  or  other  of  the  panels.  The  charge  was 
murder,  the  indictment  setting  forth  that  the  accused  each  having 
the  spit  of  a  jack  in  his  hand,  did,  '*  both  and  each  or  one  or 
other  of  them,"  assault  the  deceased  by  giving  him  a  stroke  or 
strokes  on  the  head  with  the  spits,  in  consequence  of  which  he  died 
on  the  following  day.  The  panels  subscribed  a  judicial  confession 
that  they  **  both  or  either  of  them/'  in  substantial  accordance  with 
the  phraseology  of  the  indictment,  struck  the  deceased  and  killed 
him  as  alleged.  The  jury  returned  a  verdict  precisely  in  terms  of 
the  confession  ;  and  then  it  was  objected  that  no  judgment  could 
pass  because  of  the  uncertainty  of  the  verdict  as  not  containing  an 
explicit  finding  against  one  panel  or  other,  leaving  it  uncertain 
which  of  them  did  the  act.  After  long  argument  the  Court 
assoilzied  the  panels  simpliciter,  and  dismissed  them  from  the  bar. 
It  is  remarkable  that  such  a  plea,  leaving  room  for  technical 
escape,  should  have  been  accepted  by  the  prosecutor  and  recorded 
unchallenged  by  the  Court.  No  such  plea  would  be  recorded  in 
modem  practice,  and  yet,  critically,  the  same  objection  might  be 
urged  ill  every  case  where  two  or  more  prisoners  are  charged  in 
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one  libel  with  the  commission  of  a  crime.  According  to  almost 
invariable  practice,  where  two  persons  are  charged,  the  averment 
is  that  they  did  *'  both  and  eacn  or  one  or  other  of  them  "  commit 
the  crime ;  and  where  more  than  two  are  conjoined,  that  they  are 
"  all  and  each  or  one  or  more  of  them  "  guilty.  A  plea  or  verdict 
of  Guilty  as  Libelled  does  not  logically  affirm  more  than  the 
guilt  of  one  or  other,  or  one  or  more  of  the  prisoners,  but  leaves 
the  question  of  gailt  in  the  alternative  form  charged ;  though  by 
inveterate  practice  such  a  plea  or  verdict  is  held  by  the  Court 
conclusive  evidence  of  the  guilt  of  both  or  all  the  prisoners 
charged.  These  alternative  words  were  originally  used  to  meet 
the  case  of  the  evidence  proving  insufficient  to  convict  each  of 
several  prisoners  charged  conjunctively,  but  they  are  altogether 
unnecessary ;  the  want  of  them  could  form  no  bar  to  the  convic- 
tion of  any  one  prisoner  accused  in  the  same  libel  with  others 
found  not  guilty.  The  words  are  not  only  superfluous,  but  have 
sometimes  been  found  perplexing  and  misleading,  as  in  the  case  of 
Thomas  More  and  Chrtstina  Jaffrey  or  Coupar  (bigamy),  Circuit 
Court,  Dundee,  1865  (5  Irvine  73).  The  indictment  set  forth 
that  More  having  been  married  to  a  certain  woman  who  was  still 
alive — the  marriage  still  subsisting,  and  the  female  prisoner 
having  been  mamed  to  a  certain  man  who  was  still  alive — ^the 
marriage  also  subsisting,  they  did  both  and  each  or  one  or  other 
of  them  enter  into  a  matrimonial  connection  with  each  other,  both 
and  each  or  one  or  other  of  them  well  knowing  that  the  lawful 
\^dfe  of  the  male  prisoner  was  still  alive,  and  that  the  marriage 
between  them  still  subsisted  ;  and  both  and  each  or  one  or  other 
of  them  well  knowing  that  the  lawful  husband  of  the  female 
prisoner  was  still  alive,  and  that  the  marriage  between  them  still 
subsisted.  The  relevancy  of  the  indictment  was  objected  to 
because  it  was  possible,  under  the  alternative  phraseology  employed, 
that  neither  ot  the  panels  knew  that  both  spouses  were  alive,  and 
that  it  might  be  that  only  one  of  them  knew  of  the  survivance  of 
the  other's  spouse  ;  and  it  was  contended  that  if  the  relevancy 
was  sustained  then  both  the  panels  could  be  convicted,  though  ft 
might  turn  out  that  only  one  of  them  knew  of  the  subsistence  of 
both  previous  marriages.  The  objection  prevailed, — ^the  libel 
being  neld  irrelevant.  Assuming  that  the  objection  was  good,  the 
libel  could  have  been  cured  by  simply  deleting  the  alternative 
allegation.  It  was  not  necessary,  in  order  to  prove  the  prisoners 
guilty  of  bigamy,  that  knowledge  of  subsistence  of  both  marriages 
should  be  brought  home  to  each ;  it  was  enough  to  prove  that  each 
knew  of  his  or  her  own  marriage.  But  the  prosecutor  undertook 
to  establish  that  both,  or  at  least  one  of  them,  knew  of  the  subsist- 
ence of  both  marriages — ^just  es  in  any  case  where  two  prisoners  are 
charged,  the  prosecutor  avers  that  both  or  one  or  other  of  them 
are  guilty ;  and  such  averment  does  not  admit  of  the  plea  that 
both  prisoners  might  be  convicted,  though  the  evidence  affected 
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one  onlj.  A  new  indictment  was  raised  against  the  bigamists,  in 
which  the  averment  of  guilty  knowledge  was  first  stated  copula- 
tively  and  then  alternatively :  that  they  both  and  each  knew  of  the 
sobsistence  of  the  previous  marriages,  or  that  the  male  panel  knew 
of  the  subsistence  of  his  marriage,  and  that  the  female  panel  knew 
the  same  of  her  marriage.  The  relevancy  of  this  libel  was  sustained, 
though  substantially  similar  to  the  fii*st :  each  was  reduced  to  an 
alternative  allegation  of  guilty  knowledge  on  the  part  of  one  or 
other  of  the  panels — the  only  difference  lay  in  the  extent  of  that 
knowledge;  m  the  first  incuctment  the  same  was  averred  as  to 
both  marriages,  but  in  the  second  was  limited  to  one  marriage 
only.  The  case  was  left  in  this  form  by  a  plea  of  Guilty  as  Libelled, 
which  applied  either  to  the  general  or  alternative  allegation. 

It  seems  to  have,  for  some  years,  been  the  practice  to  furnish 
jurymen  with  blank  forms  partly  printed,  for  their  use  in  framing 
their  verdicts — the  blanks  being  filled  up  in  writing,  and  the 
completed  verdict  signed  by  the  chancellor  or  foreman  of  the 
assize.  These  forms  appear  to  have  been  technically  objection- 
able, as  contrary  to  the  statute,  which  prescribed  that  the  verdict 
should  be  in  writing ;  and  two  instances  at  least  are  to  be  found 
where  they  were  challenged  by  the  counsel  for  the  panel.  In  the 
first  case,  that  of  John  Douglas  and  Matthew  Adie  (P.  Shaw,  pp.  66, 
120),  where  the  objection  was  stated  after  the  jury  had  returned 
their  verdict,  finding  the  panels  guilty  of  assault  and  robbery,  the 
judges  were  equally  divided  in  opinion,  the  Lord  Justice-Clerk, 
who  was  for  sustaining  the  objection,  not  having  a  vote  in  such 
circumstances.  The  oojection  was  therefore  repelled,  but,  in  con- 
sequence of  the  narrowness  of  the  judgment,  the  prisoners  were 
pardoned.  In  the  second  case,  Ann  Brovm  or  Mitchell,  1822 
(P.  ShaWy  p.  120),  the  objection  was  also  repelled,  and  sentence 
was  pronounced,  but  the  prisoner  was  also  subsequently  pardoned. 

Juries  often  failed  to  appreciate  the  distinction  between  theft 
and  robbery, — the  latter  being  nothing  more  than  the  former 
accompanied  by  violence ;  and  when  the  prosecutor,  in  cases  of 
robbery,  did  not  take  the  precaution  to  libel  an  alternative  charge 
of  theft,  the  proceedings  sometimes  proved  abortive  by  a  verdict 
of  guilty  of  the  latter  crime  being  returned  instead  of  robbery. 
The  case  of  Peter  Wallace  and  others^  tried  at  the  Circuit  Court, 
Perth,  1821  (2  Hume  450),  for  assault  and  robbery,  is  an  illustra- 
tion in  point  The  jury  found  all  the  panels  Guilty  of  the  theft 
Libelled;  but  as  in  fact  no  theft  was  libelled,  the  verdict  was 
inapplicable  to  the  case,  and  the  panels  were  dismissed  from  the 
bar.  Where  the  crimes  of  robbery  or  theft  were  libelled  alterna- 
tively, the  Court  generally  conceded  to  the  jury  the  power  of 
returning  a  verdict  on  one  alternative,  though  directed  from  the 
bench  that  the  evidence  established  the  other  alternative — 
{Ann  Scott  and  others,  1  Brown  133) ;  but  this  privilege  of  the 
jury  was  not  always  observed,  and  especially  in  regard  to  other 
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alternative  crimes,  such  as  falsehood,  fraud  and  wilful  imposition 
or  theft,  breach  of  trust  and  embezzlement  or  theft,  between 
which  the  distinction  was  more  shadowy  than  between  theft  and 
robbery,  the  Court  and  jury  sometimes  differed  in  opinion.  The 
case  of  Philip  Kneeuy  1858  (3  Irvine  166),  may  be  cited  as  an 
example.  The  prisoner  was  indicted  before  the  High  Court  for 
theft  or  breach  of  trust  and  embezzlement,  in  so  far  as  having  in 
his  capacity  of  shipmaster  obtained  a  cargo  of  coal  to  convey  from 
Olasgow  to  Campbeltown,  he  sailed  toTarbet,  and  there  stole  the 
cargo,  or  otherwise  sold  the  same,  and  failed  to  account  for  the 
price.  The  facts  left  no  doubt  that  the  accused  w^as  guilty  of 
one  or  other  of  the  charges — the  question  was  which.  The  jury, 
after  deliberating,  found  him  guilty  of  breach  of  trust  and 
embezzlement ;  but  the  Court,  holding  that  the  case  was  one  of 
theft,  refused  to  receive  the  verdict,  and  desired  the  jury  to 
reconsider  it.  The  jury  did  so,  but  failed  to  adopt  the  view  of 
the  Court,  and  solved  all  legal  difficulties  by  substituting  for  their 
first  verdict  a  finding  of  Not  Proven,  which  the  Court  had  no 
alternative  but  to  accept. 

Where,  from  the  necessities  of  the  case — ^from  doubt  as  to  how 
the  facts  may  come  out  on  the  proof,  or  what  crime  they  may 
legally  establish — an  indictment  is  laid  alternatively  for  one  or 
other  of  two  crimes,  juries  have  sometimes,  not  unnaturally,  failed 
to  keep  in  view  the  alternative  structure  of  the  libel,  and  have 
illogically  returned  general  verdicts  of  Ouilty.  In  some  old  cases 
these  verdicts  have  been  accepted  without  challenge,  and  sentence 
has  duly  followed,  as  in  the  case  of  Peter  Bishop^  tried  before  the 
Sheriff  and  a  jury  at  Paisley,  19th  December  1768,  for  theft  or 
reset  of  thread  belonging  to  manufacturers  in  the  town.  Tlie 
jury  found  him  guilty  of  stealing  or  resetting  the  property,  and 
that  he  was  habit  and  repute  a  resetter  of  stolen  goods.  He  was 
sentenced,  in  accordance  with  the  ignominious  modes  of  punish- 
ment then  in  use,  to  be  carried  through  the  streets  of  Paisley 
bareheaded,  with  his  hands  tied  behind  his  back  and  a  rope  about 
his  neck,  having  attached  thereto  part  of  the  goods  stolen  or 
resetted  by  him,  the  hangman  holding  the  end  of  the  rope,  and 
accompanied  by  a  drummer  beating  his  instrument ;  thereafter  to 
be  banished  to  the  American  colonies  (Hector's  Judicial  Records  of 
Renfrewshirey  p.  252).  That  inferior  Court  judgment  does  not  ap- 
pear to  have  been  brought  under  the  review  of  the  High  Court,  and 
cannot  necessarily  be  held  as  a  good  precedent,  though  it  illustrates 
the  practice ;  but  it  seems  in  substantial  accordance  with  the  case 
of  A  lexander  Murdison  and  John  Miller^  tried  before  the  Supreme 
Court  in  1773  for  sheep-stealing,  or  receiving  and  keeping  sheep 
knowing  them  to  be  stolen.  The  indictment  set  forth,  according 
to  the  form  then  in  use,  a  long  and  circumstantial  statement  of 
facts,  from  which  the  guilt  of  the  prisoners,  as  thieves  or  resetters, 
was  deduced*     The  jury  returned  a  verdict  finding  certain  special 
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facts  prored ;  whereupon  the  objection  was  taken  by  the  panels' 
counsel  that  the  verdict  was  uncertain,  as  not  showing  whether 
the  jury  intended  to  find  the  prisoners  guilty  of  theft  or  reset. 
The  Court  held  that  the  facts  proved  amounted  to  theft,  and  laid 
down  the  doctrine  that  if  a  general  verdict  of  Guilty  had  been 
returned  they  would  have  determined  which  of  the  two  crimes 
had  been  proved,  and  if  there  had  been  any  uncertainty,  the 
lesser  crime  would  have  been  presumed  and  the  Uvior  poena 
inflicted — ^Lord  Karnes  tersely  remarking:  **The  jury  have  found 
facts.  If  these  facts  are  not  enough,  Lord  have  mercy  on  this 
country  1"  (MaclanrirCs  Criminal  Cases^  p.  557).  But  in  subsequent 
practice  technical  precision  in  this  respect  was  insisted  in,  and  the 
facta  found  by  the  jury  in  such  cases  were  not  considered  sufficient 
if  the  alternative  charge  was  not  distinctly  named  in  the  verdict. 
In  the  case  of  David  Watt.  1824  (Steel,  p.  212),  charged  with 
theft  or  robbery,  a  general  verdict  of  Guilty  was  held  bad  and  the 
panel  was  dismissed.  Lord  Hermand  alone  in  that  case  was  for 
npholding  the  decision  in  the  previous  case,  and  inflicting  the 
lighter  punishment  for  theft.  Again,  in  the  case  of  Sinclair  and 
oiherSy  Glasgow  Circuit,  1885  (2  Hume  442),  accused  of  theft  or 
reset,  objection  was  sustained  to  a  general  verdict,  although  the 
prosecutor  stated  that,  in  addressing  the  jury,  he  had  asked  a 
verdict  on  a  specific  charge;  and  it  was  submitted  by  him  that  the 
verdict  should  be  considered  in  reference  thereto.  In  the  practice 
of  recent  years  before  the  Justiciary  and  Sheriff  Courts,  juries 
have  occasionally  returned  general  findings  in  alternative  charges, 
but  these  were  rendered  harmless  by  oral  explanation,  and  special 
findings  were  correctly  recorded. 

Where  two  charges,  not  alternative  but  copulative,  are  laid  in 
the  libel,  the  panel  is  charged,  according  to  the  usual  words  of 
style,  with  being  guilty  of  both  or  one  or  other  of  them,  although 
the  alternative  clause  is  unnecessary ;  while  a  general  verdict  of 
Gailbr  as  Libelled  covers  both  charges.    Various  such  cases,  how- 
ever, before  the  inferior  Courts  have  been  brought  under  review 
of  the  High  Court,  and  the  conviction  sought  to  be  set  aside  on  the 
ground  that  such  a  general  finding  was  bad — vide  case  of  JSzekiul 
itffaJUy  1827  (Syroe  295) ;  case  of  Henry  Speed  against  Robert 
JVhyte,  1864  (4  Irvine  584) ;  and  case  of  John  Scott  and  others 
against  Charles  Stevenson,  1865  (5  Irvine  86).    In  the  first  case 
the  suspender  was  charged  with  culpable  homicide  as  also  culpable 
and  reckless  management  of  a  steam  vessel,  whereby  another  vessel 
was  run  down  and  persons  therein  injured,  or  one  or  other  of  said 
crimes,  and  was  found  Guilty  in  the  High  Court  of  Admiralty. 
Mr.  (afterwards    Lord)  Cockburn  contended  that  no   sentence 
should  have  followed  on  the  verdict ;  that  by  itself  the  verdict 
signified  nothing :  its  import  could  only  be  found  when  applied  to 
the  libel :  if  it  meant  anything,  it  must  mean  guilty  in  tne  very 
tenns  charged,  and  consequently  was  to  be  interpreted  **  Guilty  ot 


16  TECHNICAL  OBJECTIONS  AND  ESCAPES  FROM  JUSTICE. 

the  crimes  libelled,  or  one  or  other  of  them.*'  The  Court 
refused  the  bill  of  suspension.  In  the  second  case  the  appellant 
was  tried  in  the  Sheriff  Court,  Forfar,  on  a  summary  complaint 
charging  him  with  the  crime  of  malicious  mischief,  as  also  of 
the  crime  of  assault,  or  of  one  or  other  of  said  crimes.  The  Sheriff 
found  the  complaint  proved.  For  the  appellant  it  was  contended 
by  Mr.  Millar  (now  Lord  Craighill)  before  the  Supreme  Court 
that  the  sentence  was  uncertain,  it  being  impossible  to  discover 
whether  the  accused  was  found  guilty  of  the  crime  of  malicious 
mischief  or  of  assault  or  both.  The  Court  held  that  judgment 
formally  correct,  though  the  conviction  was  quashed  on  another 
ground.  In  the  third  case  the  result  was  different :  the  appellants 
were  charged  before  the  Sheriff  on  a  complaint  setting  forth  that 
they  had  all  and  each,  or  one  or  more  of  them,  been  guilty  of 
the  crime  of  breach  of  the  peace,  and  also  of  the  crime  of 
assault,  or  one  or  other  of  said  crimes.  The  Sheriff  having 
found  them  guilty,  the  conviction  on  appeal  was  held  bad  '^  in 
respect  of  the  alternative  finding,"  a  judgment  which  cannot  be 
reconciled  with  the  previous  cases  or  ordinary  practice. 

As  in  cases  where  two  or  more  persons  are  accused  it  is  usual  to 
charge  them  both  copulatively  and  alternatively,  so  where  an  offence 
is  committed  against  two  or  more  persons,  the  practice  in  libelUng 
is  te  refer  to  these  persons  in  the  same  copulative  and  alternative 
manner,  tliough  the  latter  is  unnecessary.  But  while  the  libel 
may  be  alternative,  the  plea  or  finding,  unless  it  applies  to  all 
the  persons  offended  against,  must  be  specific  as  to  which  of 
those  persons  it  applies :  a  general  plea  or  finding  of  Guilty  as 
Libelled  does  not  mean  precisely  wnat  is  libelled;  it  does  not 
apply  te  the  alternative  libelled,  but  is  held  te  cover  the  utmost 
of  what  is  charged  and  nothing  less.  The  case  of  Sharp  against 
DykeSy  1843  (1  Brown  521),  is  an  instance  of  technical  escape 
because  of  an  informal  alternative  finding.  Sharp  was  charged 
at  the  instance  of  the  respondent,  the  Procurater-Fiscal  of 
Lanarkshire,  with  a  contravention  of  the  Act  6  Qeo.  IV.  cap.  129, 
anent  combination  of  workmen,  in  so  far  as  he  did  by  threats 
or  intimidation,  or  by  molesting  or  obstructing  five  workmen,  ^'  or 
one  or  more  of  them,"  force,  or  endeavour  to  force  them,  "  or  one 
or  more  of  them,"  to  depart  from  his  or  their  employment,  and 
did  by  such  threats,  etc.,  prevent  them,  *^or  one  or  more  of  them," 
from  proceeding  to  their  work.  After  trial  the  Sheriff  convicted 
the  suspender  of  having  endeavoured  to  force  two  of  the  men 
named,  "  or  one  or  other  of  them,"  to  depart  from  their  or  his 
work,  and  sentenced  him  to  thirty  days'  imprisonment.  It  was 
argued  for  the  suspender  that  the  conviction  was  bad  by  reason 
of  the  alternative  finding.  For  the  prosecution  it  was  answered 
that  it  might  as  well  be  objected  that  the  verdict  of  a  jury  finding 
a  panel  Guilty  as  Libelled  was  null,  where  the  libel  charged  him 
with  assault  on  two  persons,  *'  or  one  or  other  of  them."    The 
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Coart  nnaniroously  held  the  conviction  bad,  Lord  Mackenzie 
remarking  that  a  verdict  of  Guilty  as  Libelled  Rnds  the  charge 
proved  to  its  full  extent.  The  alternative  words  were  probably 
inserted  per  incuriam,  following  the  style  of  the  complaint,  and 
not  from  any  dubiety  as  to  the  fact  that  two  men  had  been 
intimidated ;  the  fact  however  remained  that  one  man  at  least 
had  been  intimidated^  and  that  there  had  been  a  contravention  of 
the  Act 

The  case  of  Robert  Graham^  1864  (4  Irvine  504),  is  an  illustra- 
tion of  a  conviction  being  set  aside  on  the  ground  of  an  inform- 
ally recorded  verdict  on  a  libel  containing  two  copulative  charges. 
The  prisoner  was  tried  at  Haddington,  before  the  Sheriff  and  a 
jury,  on  a  libel  charging  him  with  two  acts  of  theft  by  house- 
breaking. Evidence  having  been  led  as  to  one  charge  only,  the 
jury  found  him  "  Guilty  of  theft  by  housebreaking,"  referring, 
necessarily,  to  that  charge,  and  they  also  found  him  guilty  of 
previous  conviction  of  theft.  The  record  then  bore*  that  the 
Sheriff  *'  in  respect  of  the  foregoing  verdict  finds  the  panel,  the 
saidKobert  Graham,  guilty  as  libelled,  and  therefore  sentences  and 
adjudges  him  to  be  imprisoned  in  the  prison  of  Haddington  for 
the  space  of  six  calendar  months."  The  finding  of  the  iury 
was  technically  defective,  inasmuch  as  it  did  not  state  to  which 
of  the  two  charges  the  verdict  applied  ;  and  the  further  finding  of 
the  Sheriff  was  unnecessarv,  his  duty  being  simply  to  pronounce 
sentence  on  the  finding  of  the  jury ;  moreover,  his  finding  went 
farther  than  the  facts  warranted  in  respect  of  the  use  of  the  words 
,"  as  libelled,"  which  were  not  in  the  verdict  of  the  jury,  and  which, 
in  legal  construction,  embraced  the  two  charges  in  the  libel.  The 
Shenff  obviously  meant  the  verdict  and  his  finding  to  apply  to 
the  one  charge, — the  addition  of  the  formal  words  quoted  being 
used  to  show  that  that  charge  as  laid  was  proved, — these  words 
being  generally  used  even  where  a  single  charge  is  libelled,  if 
it  is  proved  to  the  extent  stated.  The  fact  was  clear  that  the 
prisoner  had  been  convicted  of  one  of  the  charges  with  the 
aggravation  libelled,  but  the  recorded  finding  was  so  far  informal 
as  not  to  show  to  which  of  the  two  charges  the  verdict  applied  ; 
and  the  High  Court  therefore  held  that  the  verdict  was  '^  ambi- 
guous," and  quashed  the  conviction. 

In  certain  statutory  offences  a  form  of  conviction  is  given 
which  must  be  literally  observed  under  pain  of  nullity ;  while  by 
other  statutes  equivalents  are  permissible  under  clauses  providing 
that  the  record  of  procedure  and  conviction  shall  be  kept  in  a 
certain  form  or  **  to  such  effect."  But  the  danger  of  leaving  the 
literal  form,  and  using  the  permissive  alternative,  was  shown 
in  the  case  of  Hill  against  Dj/modcy  1856  (19  Session  Beports 
47).  Hill  was  tried  before  one  of  the  magistrates  of  Edinburgh 
for  contravention  of  the  Public  Houses  Acts,  which  provided 
that  a  record  should  be  kept  in  the  following  form,  "  or  to  such 
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effect  ** : — "  Compeared  C.  D.,  and  the  complaint  being  read  over 
to  him,  he  denies  the  same ;  but  it  ^as  proved  against  him  by  the 
oath  of  R.  S.y  a  credible  witness  ;  and  therefore  the  Bailie  convicts 
the  said  G.  D.  of  the  offence  charged  against  him,  being  a  first 
offence,  and  finds  him  liable  in  the  sum  of/'  etc*  Hill  having 
pleaded  Not  Guilty,  this  plea  and  the  list  of  witnesses  examined 
Were  set  forth  in  the  record,  which  then  proceeded  as  follows  : — 
*^  The  Bailie  convicts  the  said  Robert  Hill  of  the  offence  charged 
against  him  being  a  first  offence,  and  finds  him  liable  in  the  sum  of 
£5  of  penalty,"  etc.,  the  alternative  being  a  sentence  of  imprison- 
ment it  the  penalty  and  costs  were  not  paid  within  fourteen  days. 
Payment  not  having  been  made  within  the  time  allowed,  Hill  went 
to  prison,  and  immediately  afterwards  raised  a  process  of  suspen- 
sion and  liberation  in  the  Court  of  Session  on  the  ground  of 
informality  in  the  conviction.  The  Court  drew  a  subtle  distinction 
''  between  a  conviction  following  upon  and  embodying  a  statement 
that  witnesses  had  been  heard,  and  a  conviction  following  upon  and 
embodying  a  statement  that  the  judge  finds  the  matter  proved  by 
credible  witnesses."  While  the  latter  would  have  been  right, 
the  former,  as  applying  to  the  case  of  Hill,  the  Court  held  was 
wrong ;  and  the  conviction  was  accordingly  quashed.  Hill  there- 
after raised  an  action  in  the  Court  of  Session  against  the  Fiscal, 
concluding  for  damages  to  the  amount  of  £1000,  on  the  ground 
of  wrongous,  illegal,  oppressive,  and  unwan*antable  proceedings, 
etc.,  and  succeeded  in  obtaining  damages  to  the  amount  of  £145. 
But  for  the  judgment  of  the  Supreme  Court,  the  form  of  convic- 
tion in  this  case,  it  might  reasonably  have  been  contended,  was 
such  as  seemed  within  the  permissive  alternative  quoted,  sanctioned 
by  the  Legislature,  which  alternative  was  not  intended  to  be 
meaningless  or  inoperative.  In  the  civil  action  no  inquiry  was 
allowed  as  to  the  truth  of  the  charge  on  which  the  conviction  was 
obtained;  and,  on  the  assumption  of  the  suspender's  innocence, 
and  that  the  prosecutor  acted  w^ithout  probable  cause,  the 
measure  of  damages  was  sufficient ;  but  his  guilt  was  proved — a 
fact  which  in  England  would,  even  though  he  had  undergone 
imprisonment,  have  prevented  him  obtaining  damages  to  a  greater 
amount  than  two  pence^  nothing  being  allowed  for  costs — vide 
11  and  12  Vict.  c.  44,  sec.  13. 

Sometimes  one  offence,  which  may  be  committed  in  two  different 
ways,  has  been  held  to  constitute  two  distinct  offences,  and  con- 
victions following  thereon  have  been  set  aside  on  the  ground  that 
they  did  not  show  which  of  the  two  offences  was  established — 
vide  case  of  Thomas  Jones  and  IJwmas  M'Ewan  against  Thomas 
Mitchell,  1853  (1  Irvine  334).  The  accused  were  charged  under 
the  Night  Poaching  Act,  on  a  complaint  which  averreathat  they 
were  guilty  of  the  crimes  specified  in  the  first  section  of  the  Act, 
or  one  or  other  of  them, — that  is,  of  taking  game,  or  being  on  land 
for  that  purpose, — while  the  minor  proposition  set  forth  one  act. 
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name] J,  that  they  entered  certaia  land,  armed  with  nets,  etc.,  for 
the  purpose  of  taking  or  destroying  game.     Proof  having  been 
led,  the  Sheriff  foand  the  '*  complaint  Proven,"  and  passed  sen- 
tence.   A  bill   of   suspension   and  liberation  having  been   pre- 
sented to  the  High  Court,  it  was  pleaded  that  the  sentence  was 
bad  because  the  conviction  did  not  say  which  crime  had  been 
found  Proven;  and  on  this  ground  the  sentonce  was  set  aside. 
In  the  course  of  his  judgment,  the  Lord  Justice-Clerk  (Hope) 
remarked  that  no  two  acts  could  be  more  distinct  than  that, 
which  consists  in  the  actual  completion  of  the  object  in  view,  and 
the  being  on  the  ground  merely  for  the  purpose  of  taking  game, 
and  that  the  conviction  was  more  applicable  to  the  subsumption 
that  the  parties  were  guilty  of  the  two  crimes,  or  one  or  other  of 
them,  than  to  the  statement  of  fact  in  the  minor.     But,  with 
deference,  this  mode   of    applying    the    conviction    is    against 
principle :  the  subsumption,  or  introductory  averment,  contains 
no  statement  of  facts  on  which  a  verdict  can  be  found :  there  can 
be  no  conviction  of  any  crime  which  is  not  set  forth  by  time, 
place,  and  circumstance,  in  a  minor  proposition.    The  complaint 
m  the  case  in  question  was  framed  similar  to  the  indictment  in 
the  previous  case  of  Oeorge  Duncan^  1852  (1  Irvine  130),  tried 
before  the  High  Court,  with  this  difference  that  in  Duncan's  case 
the  subsumption  charged   that  he  was  guilty  of  the  statutory 
oiTences  libelled,  or  of  one  or  more  of  them,  inst.ead  of  one  or  other 
of  them — thus  interpreting  the  section  to  embrace  more  than  two 
crimes ;  but  the  minor  proposition  contained  one  charge  only — 
entering  ground  for  the  purpose  of  taking  game.     Objection  was 
taken  to  the  relevancy  of  the  indictment  on  the  ground  of  discon- 
formity  between  the  subsumption  and  minor,  but  it  was  repelled ; 
and  a  verdict  of  Guilty  as  Libelled  having  been  returned,  as  in  the 
above  case  of  Jtmes,  etc.,  that  verdict  was  neld  as  properly  applying 
to  the  minor  only,  and  the  prisoner  was  sentenced.     In  each  case, 
however,  the  libel  was  technically  irrelevant,  in  so  far  as  it  con- 
tained but  one  charge  in  the  minor,  though  in  one  case  the  sub- 
sumption averred  two,  and  in   the  other  case  more  than   two 
(offences:   in  each  case,  according  to  strict  principle   and   now 
established  practice,  the  subsumption  should  have  averred  that  the 
prisoner  was  guilty  of  '*  the  offence  *^  set  forth  in  the  section,  as, 
in  point  of  fact,  there  was  only  one  offence  embraced  in  the  section. 
This  interpretation  of  the  Act  was  laid  down  by  all  the  judges  in 
the  subsequent  case  of  the  said  George  Duncan^  1864  (4  Irvine 
474),  the  liord  Justice-Clerk  (Inglis)  emphasising  his  opinion  by 
stating  that  the  two  different  modes  of  committing  the  offence 
were  no  more  separate  offences  than  the  being  armed  with  a  gun 
was  an  offence,  and  the  being  armed  with  a  net  another  offence. 

There  have  been  numerous  cases  in  recent  years  in  which  the 
High  Court  have  been  asked  to  set  aside  the  judgment  of  inferior 
Coorts  on  the  ground  that  the  complaints  charged  alternative 


20  TECHNICAL  OBJECTIONS  AND  ESCAPES  FROM  JUSHCE. 

oflbnees,  or  alternative  modes  of  committing  offences,  while  the 
convictions  were  general — failing  to  show  which  offence  or  alter- 
native mode  was  found  proved.  The  judgments  of  the  High 
Court,  in  dealing  with  these  cases,  have  not  been  uniform.  In 
several  cases  the  Court  have  refused  to  disturb  the  convictions — 
see  case  of  Caldwell  against  Bakery  1856  (18  D.  315).  Caldwell, 
a  licensed  spirit  dealer,  holding  two  certificates,  one  applicable  to 

Eorter  and  ale,  and  the  other  to  spirits  and  wine,  was  charged  with 
reach  of  regulations  contained  in  his  certificates,  "  or  one  or  other 
of  them."  The  complaint  was  found  proved.  It  was  objected 
that  the  sentence  was  informal,  in  respect  it  proceeded  on  an  alter- 
native charge  without  specifying  under  which  of  the  certificates 
the  offence  was  committed.  The  Lord  President  (M*Neill)  said 
the  objection  was  over-critical.  Lord  Deas  remarked  that  the 
conditions  of  both  certificates  were  precisely  the  same  against 
keeping  open  house,  or  permitting  drinking,  or  selling,  or  giving 
out  liquors  before  or  after  certain  hours.  It  mattered  not  whether 
the  liquors  were  porter,  ale,  beer,  cider,  or  perry,  as  in  one  certificate, 
or  spirits,  wines,  or  other  exciseable  liquors,  as  in  the  other.  See 
also  case  of  John  FUzsimmons  against  Thomas  Linton^  etc,y  1861  (33 
Jurist  655),  and  case  of  Peter  Bruce  against  the  same  respondents, 
1861  (24  Dunlop  184),  where  the  appellants  were  found  guilty  on 
complaints  charging  them  with  bartering  or  selling  spirits  with- 
out a  certificate ;  and  case  of  M'Dade  against  HenshUwood^  1868 
(1  Couper  67),  where  the  appellant  was  found  guilty,  under  the 
Master  and  Servant  Act,  on  a  complaint  charging  him  with 
neglecting  or  refusing  to  fulfil  his  contract  of  service ;  and  the 
case  of  Hendry  against  Fergusson^  1883  (20  S.  L.  R.  659),  where 
the  appellant  was  found  guilty  on  a  complaint  charging  him  with 
breacn  of  the  peace  by  shouting  and  swearing  at  the  to])  of  his 
voice  or  otherwise  creating  a  noise  and  disturbance.  In  each  of 
these  cases  the  High  Court  sustained  the  conviction.  In  the  case 
of  the  Valtos  Crofters,  Matheson  and  others  against  Ross^  March 
1885  (22  S.  L.  R.  559),  there  was  an  alternative  as  regarded  the 
person  against  whom  the  crime  was  committed, — the  complaint 
charging  the  deforcing  and  obstructing  an  officer  of  the  law  or 
his  assistant  while  engaged  in  the  execution  of  his  duty ;  and  the 
finding,  instead  of  the  usual  words  Guilty  as  Libelled,  was  also 
alternative,  in  the  same  terms  as  the  complaint.  The  conviction 
was  sustained^  Lord  Young  remarking :  "  It  is  not  skilfully  nor 
nicely  done,  either  in  the  complaint  or  the  conviction,  but  1  think 
it  is  substantially  sufficient"  The  use  of  the  conjunction  "  and/* 
instead  of  the  disjunction  "  or,"  would  have  prevented  technical 
quibbling.  In  the  more  recent  case  of  Damd  Robertson  against 
Cairdy  August  1885  (22  S.  L.  R.  909),  for  fraudulently  putting 
away  his  goods  to  defraud  his  creditors,  he  being  insolvent,  there 
was  an  alternative  modus  in  the  minor,  which  set  forth  that  the 
accused  and  his  brother  put  away  the  goods,  or  that  the  accused 
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made  a  fraudalent  delivery  thereof  to  his  said  brother.  The 
general  verdict  of  Guilty  as  Libelled  which  followed  was  objected 
to  becanse  of  the  alternative  minor ;  while  for  the  respondent  it 
was  pleaded  that  there  was  simply  a  redundant  or  alternative  way 
of  stating  the  modus — ^that  the  thing  was  the  same,  and  no  more 
a  proper  alternative  than  would  be  *'  six,  or  otherwise  half-a-dozen." 
This  view  was  adopted  by  the  Court,  the  Lord  Justice-General 
observing:  '<If  the  two  things  charged  are  inconsistent,  the 
objection  is  good;  but  they  are  substantially  the  same — two 
narratives  of  the  same  thing  in  different  modes."  In  the  case  of 
James  Scott  against  William  iforrisarij  1872  (2  Couper  218),  the 
appellant  was,  on  his  own  confession,  found  guilty  on  a  complaint 
charging  him  with  an  offence  against  the  Public  Houses  Acts,  in 
so  far  as  he  did  keep  open  his  hotel  on  a  certain  Sunday  for  the 
sale  of  exciseable  liquors,  or  that  he  did  suffer  drinking  therein,  or 
did  sell  drink.  The  conviction  was  sought  to  be  set  aside  on 
the  ground  that  it  was  cumulative,  while  the  charge  was  alter- 
native; but  the  Court  sustained  the  conviction,  nolding  that 
the  offence  was  not  alternative,  but  one  which  could  be  com- 
mitted in  one  or  other  of  three  different  ways  —  the  Lord 
Justice-Clerk  observing  that  it  was  unnecessary  that  the 
accused  should  specify  in  his  plea  the  mode  of  committing 
the  offence.  In  this  and  previous  cases  above  cited  the  Court 
seems  to  have  adopted  the  intelligible  principle,  that  where  a 
charge  is  alternative  only  so  far  as  the  modus  is  concerned,  a 
simple  finding  of  Guilty  is  su£Scient ;  but  this  principle  seems  to 
have  been  lost  sight  of,  or  reversed  in  various  other  cases.  In 
each  of  the  three  cases  of  Boyd  against  Jannetj  1879  (4  Couper 
293),  Hector  Charleson  against  Arthur  DuffdSy  1881  (4  Couper 
470),  and  Murray  against  MDotigall,  February  1883  (20  S.  L. 
H.  360),  for  an  offence  against  the  Public  Houses  Acts,  similar 
to  that  in  the  above  case  of  Scott  against  Morrison^  the  High 
Court  set  aside  a  general  conviction  of  guilty  because  the  same 
did  not  specify  which  of  the  three  alternatives  the  appellant 
had  been  convicted  of.  Again,  in  the  case  of  £arr  against 
M'Phee,  July  1883  (20  S.  L.  R.  825),  where  the  appellant  was 
foond  Guilty  on  a  complaint  before  the  Police  Court,  Glasgow, 
charging  him  with  assault,  the  minor  stating  that  he  'Mid 
assault,  strike  in  the  face,  or  otherwise  abuse  **  two  persons,  the 
High  C!onrt  set  aside  the  conviction  because  of  the  alternative 
character  of  the  complaint.  The  Lord  Justice-Clerk  had  some 
hesitation  in  deciding  against  the  conviction,  pertinently  remark- 
ing that  there  was  no  alternative  in  the  charge  but  only  in  the 
nodus.  Lord  Young,  however,  admitting  that  the  question  was 
one  of  modus  only,  observed  that  he  was  entitled  to  take  it  that 
the  magistrate  convicted  of  the  last  alternative,  which  did  not 
say  how  the  prisoner  had  abused  the  person  assaulted ;  and  he 
remarked  that  it  was  surprising  to  notice  the  difficulty  public 
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prosecators  seemed  to  find  in  comprehending  the  very  simple 
idea  that  the  safe  way  to  state  a  charge  is  to  state  it  copalatively 
and  not  alternatively.  Probably  this  case,  though  the  narrative 
in  the  minor  was  somewhat  bare,  would,  as  a  mere  police  case, 
have  been  beyond  serious  judicial  criticism,  had  the  copulative 
instead  of  the  alternative  method  of  libelling  been  adopted,  even 
though  nothing  had  been  proved  under  the  latter  clause.  But  the 
copulative  **  and  "  is  not  always  used  in  the  "  otherwise  maltreat 
and  abuse"  clause; — a  notable  instance  of  the  disjunctive  *^ or" 
being  used  therewith  will  be  found  in  the  rase  of  ThomcLS  ScobiCj 
tried  for  murder  at  the  Dundee  Circuit  Court,  April  1873  (un- 
reported) :  the  clause  followed  the  statement  that  the  prisoner 
struck  the  deceased  on  the  face  and  compressed  his  throat.  The 
compression  of  the  throat  was  proved,  as  the  striking  on  the  face 
was  presumably  proved  in  JBar?8  case :  the  finding  was  Guilty  as 
Libelled,  as  in  Barr's  case;  but  the  mode  of  interpreting  the 
finding  in  Scdbi^s  case  was  different,  the  prisoner  being  sentenced 
for  execution  by  the  presiding  judge,  Lord  Deas.  But  apart 
from  this  clause,  whether  used  copulatively  or  disjunctively,  it  is 
impossible  in  many  cases,  from  the  dubiety  or  alternative  nature 
of  the  facts,  to  avoid  alternative  statements  of  modus ;  various 
statutory  offences  are  necessarily  framed  in  the  alternative  form, 
in  accordance  with  the  statutes,  of  which  examples  are  to  be  found 
in  the  cases  of  FUzstmrnons^  Bruce,  M^Dade,  Scott,  Boyd,  Charleson^ 
and  Murray  above  cited.  In  the  common  law  crime  of  theft  by 
housebreaking,  alternative  modes  of  entry  are  sometimes  neces- 
sarily libelled,  the  precise  mode  of  entry  being  unknown;  in 
wilful  fire  raising  alternative  modes  of  commission  are  almost 
invariably  libelleo,  the  modus  being  generally  unknown  or  merely 
theoretical :  and  in  cases  of  assault  alternatives  are  common  in 
describing  the  modus  or  means  of  assault,  as  by  striking  with  the 
hand  or  fist,  or  with  one  or  other  or  more  of  certain  instrument 
or  instruments,  on  certain  part  or  parts  of  the  person,  or  other 
parts,  etc.  It  is  unnecessary,  either  in  the  plea  or  finding  by  the 
Court  or  verdict  of  the  jury  in  such  cases,  to  mention  any  one 
of  the  particular  modes  libelled :  the  words  Guilty  as  Libelled 
cover  the  charge  in  the  libel.  In  various  cases  tried  in  the 
Justiciary  Court,  especially  in  cases  of  murder,  the  use  of  alter- 
natives in  the  indictment  is  common,  though  the  plea  or  verdict 
is  general  In  the  case,  for  example,  of  Christina  Craig^  1862 
(4  Irvine  189),  for  murdering  her  child,  two  modes  were  libelled, 
one  by  compressing  the  throat  and  dashing  the  child  against  a  wall, 
or  striking  it  on  the  head  with  some  hard  substance  or  weap^m  to 
the  prosecutor  unknown.  The  prisoner  was  found  guilty  without 
reference  to  the  alternative  modus.  The  indictment  against 
Mary  ScaUy  or  ScoUy,  1862  (4  Irvine  195),  libelled  alternatively 
the  throwing  of  the  child  by  the  prisoner  into  a  canal,  whereby  it 
was  drowned,  or  strangling  it  with  her  hands.    A  plea  of  guilty 
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to  calpable  homicide,  without  specifying  which  modus,  was  ac* 
cepted,  on  which  sentence  passed.  (The  plea  and  sentence  do 
not  appear  in  the  report,  but  will  be  found  in  the  record.)  In 
tmth,  the  principle  adopted  by  the  Supreme  Court  in  dealing  with 
several  of  the  cases  cited,  is  a  refined  novelty  in  our  practice, 
which,  if  generally  adopted,  would  lead  to  awkward  results. 
There  seems  no  reason  for  holding  the  verdict  of  a  jury  or  finding 
of  a  magistrate  to  apply  to  one  alternative  more  than  another — to 
the  last  any  more  than  the  first.  If  an  assault  is  proved  either  in 
the  specific  mode  libelled,  or  in  any  other  manner,  as  under  the 
*'  otherwise  maltreat  and  abuse  clause/'  not  essentially  different 
from  that  mode,  there  is  understood  to  be  enough  for  conviction. 
So  in  cases  generally  where  alternative  modes  are  libelled,  if 
either  of  these  modes  is  relevant,  and  if  proved,  is  sufficient 
to  establish  the  crime,  there  is  enough,  according  to  our  usual 
practice,  for  conviction  on  a  general  verdict  W.  B.  D. 
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In  Wilson  v.  The  Newhaven  Co -operative  Store  Company, 
October  21,  1885  (Second  Division),  a  pursuer  sought  in  the 
Sheriff  Court  to  have  it  declared  that  he  was  the  owner  of  two 
shares  in  a  certain  company,  and  concluded  for  payment  of  the 
profits  upon  them.  The  Sheriff-Substitute  and  oheriff  held  the 
action  incompetent  because  of  the  declaratory  conclusion  to  which, 
in  their  opinion,  the  other  conclusions  were  merely  subordinate. 
But  the  Court  of  Session  allowed  the  pursuer  to  abandon  by 
minute  this  conclusion,  and  thus  obviate  any  objection  to  the 
comjpetency. 

Tne  case  of  J.  ^  W.  Gardiner  v.  Victoria  Estates  Company, 
October  27,  1885  (First  Division),  raises  an  important  qnestion 
relating  to  expenses.  A  petitioner  was  allowed  to  amend  his 
petition,  all  questions  of  expenses  bein^  reserved.  At  the  end  of 
the  day  the  respondents  were  found  liable  in  expenses  generally. 
The  auditor  brought  under  the  notice  of  the  Court  the  question 
whether  or  not  this  general  finding  covered  the  expenses  of  the 
amendment.  The  Lord  President  was  of  opinion  that  it  did  upon 
the  following  broad  ground: — "When,"  he  said,  "the  expenses  are 
reserved  at  any  particular  stage  of  a  case,  no  matter  in  whose 
favour,  it  means,  I  think,  that  these  expenses  should  be  disposed 
of  along  with  the  other  expenses  of  the  cause  when  it  comes  to  an 
end.  Now,  on  16th  July,  the  respondents  were  found  liable  in 
expenses  without  any  reservation.  That  is  sufiicient  to  dispose  of 
this  point.  We  cannot  go  into  the  other  questions  now.*'  While 
Lords  Mare  and  Sband  agreed  as  to  the  result,  it  was  rather  upon 
the  ground  that  the  respondents  had  themselves  rendered  this 
amendment  necessary.    "  As  regards  the  general  question,"  Lord 
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Shand  said,  "  I  cannot  agree  that  a  general  finding  of  expenses 
settles  the  question  as  to  the  liability  for  expenses  that  have  been 
reserved.  I  think  that  as  the  auditor  should  disallow  under  a 
general  finding  of  expenses  the  expense  of  any  step  in  which  the 
party  found  entitled  to  expenses  has  been  unsuccessful,  so  he 
should  disallow  any  expense  which  was  unnecessary  or  was  in- 
curred in  steps  in  which  the  party  has  been  unsuccessful  even 
when  they  have  been  reserved  and  a  general  finding  of  expenses 
has  followed." 

In  Fairbaim  v.  Sanderson,  October  27, 1885  (First  Division), 
the  Court  held  that  the  order  of  a  SherifiF,  under  which  a  parochial 
board  were  directed  to  pay  certain  school  fees,  did  not  raise  any 
question  of  law  which  could  competently  be  brought  before  the 
Supreme  Court.  **The  question  of  law,"  said  the  President, 
'^  which  it  was  intended  should  be  raised  by  these  appeals,  was 
imdoubtedly  to  be  of  a  kind  suitable  for  guiding  future  procedure. 
Now,  is  there  any  such  question  in  the  present  case  t  I  do  not 
think  that  there  is.  We  are  asked  to  decide  whether  a  certain 
party  is  within  the  Education  Acts,  one  who  can  pay  for  the 
education  of  her  children.  That  is  surely  a  question  for  the  local 
board  and  the  Sheriff  to  determine." 

In  Ihomsan  Brothers  v.  Thomson,  October  28,  1885  (Second 
Division),  a  seller  undertook  to  sell  a  quantity  of  flour  of  the  same 
brand  as  he  had  already  sold  to  a  purcnaser,  in  fact  the  balance  of 
it.  The  purchaser  afterwards  rejected  the  goods  upon  the  ground 
that  the  quality  was  inferior  to  that  previously  delivered  to  him. 
It  appeared  that  at  the  time  of  the  sale  there  was  no  such  balance, 
the  sellers  having  bought  subsequently  in  the  market  enough  of 
flour  to  cover  the  transaction.  In  an  action  brought  by  the  sellers 
to  recover  the  damages,  it  was  held  that  as  they  had  not  imple- 
mented their  part  of  the  bargain,  they  could  not  enforce  the 
contract  against  the  purchaser. 

We  note  two  cases  relating  to  the  liability  of  parents  to  aliment 
their  children.  These  are  Henderson  v.  Fairgrieve  and  Smith  v. 
Smith.  The  first  was  a  question  between  a  mother  and  daughter; 
the  second  one  between  a  father  and  son.  Henderson  v.  Fairgrieve 
was  decided  upon  October  30,  1885,  by  the  First  Division.  The 
pursuer,  a  daughter,  sought  to  recover  from  her  mother,  as 
executrix-dative  of  her  father,  a  certain  sum  as  the  share  due  to 
pursuer  from  her  father's  estate.  The  defender  pleaded — **  The 
defender  having  supplied  the  pursuer  with  board  and  maintenance 
for  the  period  between  the  death  of  her  father  and  her  marriage, 
she  is  entitled  to  credit  to  a  reasonable  sum,  therefore,  in  settling 
with  the  pursuer  for  a  share  of  her  father's  estate."  The  Sheriff, 
repelling  the  defence,  held  the  daughter  entitled  to  the  share  of 
her  father's  estate  with  interest  from  the  date  of  his  death.  The 
'Court  of  Session  gave  her  interest  only  from  the  date  of  her 
marriage,  holding  that  against  any  claim  for  prior  interest  the 
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mother  was  entitled  to  set  off  the  expense  of  maintaining  her 
(laaghter  who  then  lived  in  family  with  her.  The  Lord  President 
thus  drew  the  distinction  between  the  liability  of  a  father  and  that 
of  a  mother  for  the  support  of  the  children : — "  It  is  to  be  observed 
that  the  position  of  a  mother  in  such  a  case  differs  materially  from 
that  of  a  father :  this  obli/^tion  is  absolate  and  unconditional.  He 
cannot  say  that  because  his  children  may  happen  to  have  inde- 
pendent means  they  are  bound  to  do  for  themselves  what  the  law 
imposes  upon  him  as  an  absolute  duty.  I  think  that  the  principle 
of  this  is  well  laid  down  in  the  opinion  of  Lord  Gillies  in  the  case 
of  OaU  to  which  we  have  referred.  *  Where  a  father,'  he  says, 
'provides  snitable  aliment  to  his  child  he  does  not  make  a  donation. 
He  only  fuI6Is  an  obligation  morally  and  legally  incumbent  upon 
him.'  Now  I  think  that  these  observations  do  not  apply  to  the 
case  of  a  mother.  No  doubt  she  would  be  bound  to  aliment  her 
children  if  the  consequence  of  her  failing  to  do  so  would  be  that 
they  would  starve,  but  the  obligation  upon  the  father  is  much 
higher  and  more  absolute  in  its  character.''  Lord  Shand  thought 
that  in  the  case  of  a  widow  left  in  poor  circumstances  with  children 
possessed  of  capital,  it  might  be  reasonable  to  spend  even  a  portion 
of  that  in  their  maintenance  and  education.  Smith  v.  Smithy 
November  4, 1885  (First  Division),  reminds  us  of  the  old  case  of 
ifaidmeni.  Here,  however,  instead  of  a  briefless  advocate  we 
find  an  indigent  barrister.  The  pursuer  demanded  an  annual  sum 
of  £250  for  aliment.  He  pleaded  that  his  father  had  selected  his 
profession  for  him,  and  that  assistance  was  necessary  to  enable  him 
to  have  a  fair  start.  Father  and  son  differed  as  to  the  amount  of 
the  former's  wealth  and  upon  other  points.  In  this  case  Lord 
Fraser  was  Ordinary  and  gave  an  elaborate  judgment,  recognizing 
the  binding  nature  of  the  rule  laid  down  in  the  well-known  case  of 
Maule — ^in  which  the  House  of  Lords,  as  will  be  remembered, 
snubbed  the  generosity  of  the  Court  of  Session.  '^  A  child,"  said 
Lord  Fraser, ''  who  has  been  fairly  educated  to  a  profession  and 
fairly  started  in  the  world,  must  make  his  own  way  without  further 
demands  upon  his  father  for  assistance.*'  To  which  opinion  the 
Lord  Pi-esident  added  the  proviso  that  the  child  must  be  one  who 
has  reached  mature  age  and  be  capable  of  undertaking  intellectual 
work.  But  the  Lord  President  at  the  same  time  protested  against 
the  view  of  Lord  Fraser,  which  seemed  to  put  the  father's  obli- 
gation in  much  the  same  position  as  that  of  the  parish,  viz.  an 
obligation  to  keep  his  child  from  absolute  want.  According  to  the 
Lora  President,  the  fathers  obligation  is  more  than  that :  "The 
right  to  be  relieved  from  want  in  a  case  of  aliment"  (as  in  a  case 
between  father  and  son)  **  is  a  right  to  be  secured  against  that 
pressure  of  want  which  would  place  the  pursuer  in  the  position  of 
a  pauper  relatively  to  his  position  in  life." 

In  Carr  v.  The  North  British  Railway  Company j  October  31, 
1885  (First  Division),  the  Court  refused  to  admit  an  appellant  to 
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the  benefit  of  the  Poor's  Roll  where  there  t^^ere  two  judgments 
against  in  the  Court  below  and  the  reporters  on  the  prohabilis  causa 
were  equally  divided  in  opinion.  A  distinction  was  drawn  between 
such  a  case  and  that  of  Marshall  v.  North  British  BaUvxiy  Com-- 
pany  (8  R.  939),  where  the  party  seeking  admission  to  the  Poor's 
Roll  intended  to  institute  proceedings  in  the  Court  of  Session  : — 
"  This  case,"  said  the  Lord  President,  "  is  one  involving  solely  a 
question  of  fact,  and  an  adverse  decision  has  been  given  in  the 
Sheriff  Court.  I  do  not  think  that  such  a  case  ought  to  be  carried 
any  further,  as  I  am  not  disposed  to  encourage  such  appeals.*' 

Gfoldie  V.  Shedden  and  others^  November  4, 1885  (First  Division), 
is  an  interesting  case  upon  the  law  of  evidence  relating  to  a  tes- 
tamentary subscription.  In  this  case  the  sister  of  a  person  deceased 
produced  two  deposit-receipts  containing  the  following  holograph 
writing,  *'  Mr.  Lewis  Shedden,  i  leave  this  to  my  sister,  Janet 
Shedden."  These  receipts  comprehended  nearly  the  whole  of 
deceased's  estate,  and  there  were  no  other  writings  of  atestamentary 
character.  It  was  proved  that  they  had  been  delivered  to  the 
holder  by  deceased  as  testamentary  writings,  but  the  Coui*t, 
following  the  recent  case  of  Skinner  (11  R.  88),  refused  to  give 
any  effect  to  them  because  of  the  want  of  subscription.  The  Lord 
President,  while  of  opinion  with  the  Lord  Ordinary  that  the  words 
must  be  read  as  meaning,  ^'  I,  Lewis  Shedden,  leave,"  etc.,  and 
admitting  that  therefore  the  name  of  the  writer  did  appear  in  the 
body  of  the  writing,  held  the  case  to  be  ruled  by  that  of  Skinn^^r, 
^'  It  was  there  held,"  he  said,  *'  to  be  a  settled  rule  that  a  document, 
though  holograph  and  containing  the  name  of  the  supposed  tes- 
tator at  the  beginning,  was  not  effectual  unless  subscribed.  I  am 
not  prepared  to  go  back  upon  that  judgment,  for  I  think  it  is  in 
accordance  with  previous  authorities,  and  especially  with  the 
passage  in  Lord  Stair  (iv.  42.  6)  on  which  I  then  took  occasion  to 
comment  I  adhere  to  the  construction  there  given.  If  parole 
evidence  is  admitted  in  this  case,  it  can  only  be  to  prove  that 
though  the  deceased  did  not  subscribe  these  documents,  he  in- 
tended that  they,  thougli  unsubscribed,  should  receive  effect  as  his 
testamentary  writings.  I  do  not  think  that  can  be  proved  by 
parole."  This  decision  rather  conflicts  with  that  of  Busseirs  'Jrus- 
tees  v.  Henderson  (11  R.  283),  decided  by  the  Second  Division  on 
December  11,  1883,  in  which  an  unsigned  document  was  held 
valid.  Attached  to  it  was  a  holograph  letter  signed  with  the 
Christian  name  of  the  testator  and  giving  certain  directions  relating 
to  her  funeral.  This  document  and  letter  were  proved  to  have 
been  handed  to  the  party  founding  upon  them,  and  there  was  a 
verbal  statement  by  the  deceased  that  the  writing  was  her  will 
The  judges  in  that  case  got  over  the  absence  of  a  signature,  by 
holding  that  subscription  is  not  necessary  as  a  solemnity  in 
execution  but  merely  affords  evidence  of  final  resolution.  Lord 
Young — also  referring  to  the  well-known  dictum  of  Lord  Stair,  who 
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says  that  writings  not  subscribed  are  understood  to  be  incomplete 
acts — ^remarked,  "  I  think  the  word  *  understood '  is  as  accurate  a 
word  as  conid  have  been  used  by  Lord  Stair  to  express  his 
meaning,  which  is,  not  that  there  is  any  such positivi  juris  requiring 
subscription  as  essential,  but  merely  that  it  is  a  reasonable  con- 
clusion, and  one  on  which  a  Court  would  determine,  that  if  the 
writ  be  not  subscribed,  it  is  incomplete  and  was  not  intended  by 
the  writer  to  be  complete."  But  in  6oldie*s  case  Lord  Shand 
criticises  bis  brother  x  oungi^s  opinion,  and  says,  '^  According  to 
that,  the  word  *  understood '  implies  that  it  is  a  question  of  circum- 
stances. It  appears  to  me,  however,  that  the  word  '  understood ' 
is  tantamount  to  '  held,'  and  I  do  not  concur  in  the  view  that  it  is 
used  in  the  loose  sense/*  In  short,  in  the  opinion  of  the  Second 
Division,  you  may  supply  the  want  of  a  signature  by  proving 
extrinsic  circumstances  which,'  according  to  Lord  Craighill, 
impress  the  character  of  conipleteness  or  finality  upon  the  document, 
but  according  to  the  First  Division  you  may  do  no  such  thing — 
proof  of  that  sort  being  quite  incompetent. 
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By  a  Pkesiding  Officeb. 

Once  more  I  am  established  at  a  long  wooden  table,  and  con- 
demned to  imprisonment  for  the  statutory  round  of  the  clock.  In 
front  of  me  the  ballot-box  lifts  its  brand-new  top,  and  the  green 
tapes  that  have  just  received  their  first  baptism  of  wax.  Along- 
side, in  orderly  array,  lie  books  of  ballot-papers,  printed  forms,  and 
all  the  other  items  of  the  long  '^  list  of  articles  supplied  to  presiding 
oflBcera.''  The  first  rush  of  voters  is  over,  my  clerk  is  engrossed  in 
an  improving  study  of  the  "  Begulations  "  compiled  for  our  joint 
behoof  by  the  collective  wisdom  of  the  learned  Sheriffs,  and  I  have 
time  to  criticise  my  quarters.  Whatever  title  of  courtesy  it  may 
enjoy  under  the  Act,  the  place  is  most  indisputably  a  barn  and 
nothing  more.  The  four  stone  walls  around  me  are  rough  with 
mortar  and  jagged  points.  There  is  more  than  one  spot  in  the 
wooden  floor  that  would  appear  to  indicate  the  presence  of  a 
vigorous  spring  of  water  unaemeath.  Overhead  the  rafters  are 
naked  and  not  ashamed,  and  across  them  are  piled  ladders,  flails^ 
and  various  sorts  of  dusty  lumber,  while  the  light  is  expected  to 
enter  by  a  row  of  small,  single  panes  in  the  leaning  roof,  and  two 
deep,  square  windows  on  each  side  of  the  door.  The  owner  of  this 
desirable  edifice  was  waiting  this  morning  to  receive  my  congratu- 
lations on  his  property,  ana  showed  a  little  resentful  surprise  that 
he  was  not  called  upon  to  gloat  over  my  ill-concealed  envy.  He 
f^ke  of  it  with  emphasis  as  ''  the  hall,'  and  turning  at  the  door, 
just  before  he  went  out,  he  supposed  that  if  the  place  was  good 
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enougli  for  the  preaching  of  the  word,  it  was  good  enough  for  any 

Curpose  that  /  could  put  it  to.  The  fireplace  is  beyond  reproach, 
owever,  and  the  glow  that  comes  from  a  judidons  admixture  of 
peat  and  coal  would  gladden  the  eyes  of  a  blacksmith.  Moreover, 
the  sergeant  of  police  has  laid  the  neighbourhood  under  contribu* 
tion  for  lamps,  and  as  we  shall  keep  them  burning  steadily  all  day, 
we  shall  be  independent  of  the  bull's-eye  panes  above,  and  fairly 
secured  against  the  damps  of  the  floor  beneath. 

The  village,  if  it  can  be  called  so,  consists  of  a  straggling  row  of 
about  a  dozen  houses.  The  mail  used  to  stop  here  not  so  very  long 
ago,  and  so  the  place  boasts  an  inn  out  of  all  due  proportion  to  its 
size.  But  though  its  glory  as  a  stage  has  departed,  this  wild  and 
solitary  spot  has  still  a  very  solid  fame  of  its  own.  After  getting 
the  route  yesterday  at  the  retuming-officers'  headquarters,  some 
local  men,  who  were  awaiting  their  billets,  asked  me  what  was  my 
destination.  I  told  them,  and  at  the  name,  a  sort  of  loving  cry 
burst  from  their  lips,  followed  by  the  simultaneous  assurance : 
^*  Man,  there's  the  best  whisky  in  Scotland  there  I "  and  I  saw  in 
their  eyes  the  deference  paid  to  the  acknowledged  favourite  of  our 
common  chief,  and  enjoyed  from  that  moment  all  the  privileges  of 
the  man  that  the  Shirra  delighted  to  honour.  They  even  put  me 
up  to  *'  auld  Wully  the  merchant's  "  tricks,  and  warned  me  that  I 
must  insist  on  him  drawing  the  liquor  from  a  certain  cask  in  the 
ben-end  of  the  shop.  It  really  is  capital  stuff,  and  has  made  a 
name  for  itself  as  far  off  as  that  vague  and  mysterious  place 
'^  Lunnon  toon."  The  merchant  is  a  canny  old  fellow,  worth  a 
fabulous  amount  of  capital,  which  bulks  in  the  fancies  of  the 
aborigines  as  '^  thoosands  of  lying  money."  And  although  he  is  an 
elder  in  the  kirk,  I  should  not  be  one  bit  surprised  if  he  sometimes 
wakes  with  a  horrid  suspicion  that  he  has  blabbed  in  his  sleep  the 
whereabouts  of  the  shrewd  moss  hag  in  the  wild  moor  outside, 
whence  the  best  of  his  whisky  flows.  A  bottle  of  this  seductive 
blend  stands  on  a  side  table,  well  out  of  sight  of  inquisitive  voters, 
and  my  clerk,  with  much  uncouth  and  half-guilty  modesty,  is  con- 
stantly su£[gesting  that  I  might  have  '^  another  small  one."  But 
my  clerk  nas  a  very  transparent  soul,  and  I  know  that  this  is 
simply  an  intimation  of  his  own  readiness  for  more.  It  is  very 
little  that  he  takes  at  a  time,  as  he  says  himself,  and  I  admire  his 
devoted  appreciation  of  the  excellent  ^'  leequid."  The  sergeant  of 
police  and  his  three  constables — a  gallant  and  stalwart  quartette, 
with  the  famed  physique  of  this  hardy  district  and  the  courtesy  of 
well-drilled  men — have  choked  themselves  lovingly  over  neat 
draughts  of  it,  and  resolutely  shun  the  water  that  could  only  insult 
its  excellence. 

After  a  few  breaths  in  this  air,  one  ceases  to  wonder  at  the 
quantities  of  spirits  which  these  fellows  can  consume  with  perfect 
sobriety  and  decency.  Not  far  off  the  great  North  Sea  is  boom- 
Mig  against  the  terrible  cliffs  '*  hated  of  mariners."    The  very  air 
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IS  full  of  salt  sparkle,  and  when  the  wintry  sun  gleams  out  through 
the  clouds,  you  can  see  for  vast  distances  with  the  accuracy  of  an 
eagle.  And  what  a  wind  there  is  I  Why,  nothing  remains  behind 
but  what  is  fixed  to  the  solid  earth.  This  old  barn  is  shaking  in 
weak  fear  of  it.  A  screen  of  wooden  deals  between  me  and  the 
door  is  positively  bulging  with  the  draught,  the  fire  behind  me  is 
roaring  like  a  forge,  and  great  red  sparks  are  soaring  up  the  wide 
chimney.  A  group  of  pines  outside  of  the  window  toss  and  rock 
like  roasts  in  a  swell,  and  woe's  me  for  the  eyes  that  strain  out  to 
sea  and  watch  for  the  far  blown  sails  that  feebly  beat  to  windward 
in  the  thick  of  that  drenching  spray. 

It  rose  last  night,  this  mighty  wind.  I  was  sitting  alone  in  the 
guest  chamber  of  the  inn,  and  not  a  sound  disturbed  the  dead 
silence  of  the  dark  little  street.  Suddenly  I  laid  down  mv  book  to 
listen.  It  was  not  that  I  heard  anything.  Rather  I  fancied  that 
I  might  hear  something  if  only  I  listened.  There  was  a  sound  as 
of  a  deep  breath,  that  ended  in  a  long  sigh  from  the  pines  outside, 
and  once  more  that  dangerous  silence  fell  on  all  things,  for  a  time. 
But  not  for  long.  Witn  a  rush  and  a  bound,  the  gale  broke  over 
the  land.  It  smote  upon  the  doors,  and  the  hinges  creaked  and 
rattled.  It  beat  against  the  windows,  and  the  blinds  came  sway- 
ing and  billowing  into  the  room.  It  tore  handfuls  out  of  the  pines, 
and  flung  the  fragments  against  the  panes.  It  swept  howling 
over  the  wide  moor,  to  seek  its  old  enemy  the  sea.  Stroke  after 
stroke  fell  on  the  house,  and  the  very  walls  shook.  I  was  lighting 
a  pipe  at  the  fireplace,  when  I  heard  some  sharp  cracks  above  me, 
and  I  stepped  back  just  in  time  to  avoid  a  downfall  of  heavy 
pieces  of  plaster  and  woodwork  from  the  ceiling,  and  long  strips  of 
cornice  that  came  plunging  to  the  floor.  I  rang  up  the  astonished 
landlord  and  lady,  and  as  they  advanced  with  dismay  to  view  the 
dismal  hole,  a  second  avalanche  of  lighter  debris  came  pouring 
about  their  ears,  with  a  blinding  cloud  of  dust.  No  one  was  hurt, 
so  the  a£Fair  was  only  ludicrous,  and  presently  the  landlord  went 
for  the  owner  of  the  house,  who  turned  out  to  be  the  venerable 
merchant  himself.  He  came  with  quaking  knees  into  the  room, 
for  ruins  meant  repair,  and  repair  meant  bard  cash,  and  I  fancy 
that  he'd  as  soon  part  with  the  thin  old  blood  in  his  veins  as  witli 
bis  Scotch  pound-notes.  There  was,  however,  no  denying  that 
something  must  be  done,  and  the  only  comfort  to  him  seemed  to  be 
that  nothing  expensive  could  be  done  that  night  So  the  village 
mason  and  the  joiner  came  up  and  cut  away  the  hanging  shreds  of 
paper,  and  fasted  a  large  linen  sheet  over  the  hole,  and  in  a  short 
while  I  was  free  to  finish  my  long-interrupted  smoke  in  peace. 
But  the  wind  raged  on,  and  the  last  sound  I  heard  before  I  fell 
asleep  was  the  wailing  of  the  pines  outside  as  they  rocked  and 
tossed  to  the  storm. 

The  electorate  of  this  particular  district  is  a  mixture  of  agricul- 
turists and  fisher  folk,  and  splendid  types  of  men  I  have  seen. 
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Big-boned  shepherds  with  their  plaids  round  their  shoulders,  and 
collies  at  their  heels,  come  striding  into  the  station,  and  make  the 
place  look  meaner  and  smaller  than  ever.  My  clerk  knows  nearly 
every  voter,  and  has  something  to  tell  about  most  of  them,  for 
individuality  of  character  gets  leave  to  develop  in  this  country-side 
where  men  live  their  lives  without  much  communication  with  the 
rest  of  the  world.  That  big  shepherd  who  was  in  just  now  is  the 
strongest  man  in  the  county,  I  hear,  and  he  looks  it.  It  seems  he 
has  quite  ''  hashed  himself  "  with  feats  of  strength ;  but  one  time 
at  least  he  put  his  might  to  fine  use,  although  now,  in  obedience 
to  his  stern  national  instinct,  he  resents  any  allusion  to  it.  On 
the  night  of  a  brother  shepherd's  funeral  a  heavy  drift  of  snow 
came  on  which  lasted  for  some  days,  till  roads  were  blocked  and 
the  hill  grounds  very  dangerous,  it  suddenly  occurred  to  the  big 
shepherd  that  the  widow  and  the  children  he  had  seen  the  other 
day  might  be  in  dire  want^  so  he  made  his  way  through  the  drifts, 
and  found  them  literally  face  to  face  with  starvation.  He  at  once 
returned  home,  got  the  proper  supplies  from  his  wife,  and  with 
them  retraced  his  steps  to  tne  imprisoned  family.  He  continued 
this  devoted  service  until  communication  with  other  places  was 
easy  for  them ;  and  far  into  the  green  spring  the  track  of  hardened 
snow  that  his  feet  had  beaten  on  the  hillside  remained  for  a 
testimony  of  his  brave  charity. 

Very  deliberate  in  all  their  movements  are  these  shepherds. 
The  settled  quiet  of  their  faces  shows  how  slowly  time  moves  with 
them,  and  although  this  calmness  of  bearing  is  restful  to  watch,  it 
makes  doubly  ludicrous  any  mistake  they  may  make.  One 
sauntered  into  the  station  just  now,  and,  after  a  general  survey 
had  decided  him  where  to  deposit  his  plaid,  hat,  and  stick,  he  got 
his  paper  and  was  directed  into  the  marking  compartment.  Here 
he  read  every  word  and  figure  on  the  ballot-paper,  and  every  word 
on  the  sheet  of  directions,  before  he  trusted  himself  to  use  the 
pencil.  Close  by  him,  as  he  stood,  there  was  a  small  square  hole 
left  in  the  building  of  the  wall,  and  evidently  used  as  a  shelf  for 
odds  and  ends.  Quietly  removing  some  of  the  articles  that  lay 
there,  he  carefully  laid  his  i>aper  in  the  space,  and  even  when  told 
to  bring  it  to  its  proper  place,  he  remarked,  as  he  put  it  into  the 
box,  that  surely  it  was  better  where  it  could  be  seen  than  where  it 
was  out  of  sight.  It  took  him  a  long  time  to  leave  the  station, 
but  all  his  preparations  were  conducted  witii  perfect  self-possession, 
and  never  once  did  his  expression  show  a  trace  of  embarrassment. 

Bearded  fishermen  in  jerseys  and  pea-coats,  with  that  earnest 
anxious  look  that  most  sea-faces  take  on,  come  in  boat-crews  at  a 
time,  and  seem  strangely  out  of  place  within  the  four  stone  walls 
of  my  kingdom.  Andersons,  Sandersons,  Petries,  and  Thomsons 
stand  before  me  in  their  generations,  and  identification  is  often 
puzzling  work.  After  disposing  of  a  more  numerous  shoal  than 
usual,  I  asked  one  of  the  last  of  them  if  there  were  any  men 
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behind  them  when  they  left  the  village.  "Not  many,  sir,"  he 
said,  ''maist  sea  folks  take  an  interest  in  the  pole^  I  do  not 
know  whether  the  gentleman's  nickname  of  ^^Soople"  has  reference 
to  his  mental  or  his  muscular  activity.  The  light  dies  out  of  his 
eyes,  however,  when  I  ask  about  the  gale.  "Yes,  it  has  been 
very  bad  throngh  the  night,  and,  if  an^'thing,  is  worse  now.  There 
is  not  much  surf,  for  the  wind  is  off  shore,  but  there  are  three 
boats  out,  and  they  have  not  been  seen  yet."  The  answers  are 
very  quiet,  but  I  fancy  there  is  an  emphasis  on  the  last  word,  and 
what  a  world  of  anxious  watching  it  means  when  there  are  three 
boats'  crews  in  danger  out  of  that  small  and  closely-related 
population  I  He  stands  quietly  thinking  for  a  moment,  and  then 
with  an  abrupt  salute  he  walks  quickly  away. 

A  carriage  rattles  up  to  the  door,  and  glancing  through  the 
window  I  see  the  heads  of  a  pair  of  horses.  They  belong  to  a 
neighbouring    laird,   my   clerk    says,   and   in  he   comes.      "Sir 

C H ,**  he  says,  and  proceeds  to  explain  that  this  is  the 

first  time  that  he  has  voted,  and  he  will  be  much  obliged  if  it  can 
be  done  for  him,  as  he  is  told  that  it  is  very  easy  to  spoil  a 
paper  As,  however,  he  cannot  claim  the  favoured  position  of  an 
**  illiterate,"  this  assistance  is  denied  him,  and  he  begins  a  slow 
mastery  of  the  various  requirements.  A  cross  ?  Why,  he  has  no 
objections  to  sign  his  name ;  every  one  knows  for  whom  he  is  going 
to  vote.  And  he  has  to  mark  it  over  there  t  What  a  lot  of 
unnecessary  trouble  this  all  seems,  but  he  supposes  that  the  new 
voters  like  mystery,  and  so  the  Act  has  given  them  plenty  of  it. 
There  is  a  joke  about  the  pencil  too.  It  seems  rather  suspicious 
to  tie  it.  Is  that  in  the  Act  also?  Then  those  who  framed 
it  haven't  much  idea  of  the  fellows  they  were  admitting  to  the 
poll.  Well,  he  supposes  that  that  cross  is  in  the  right  place  ?  He 
will  put  it  into  the  box,  of  course ;  but  he  can't  for  the  life  of 
liim  see  how  they  are  to  know  for  whom  lie  has  voted  after  all. 
Have  I  any  idea  how  the  thing  is  going?  What  a  grind  it  must 
be  to  sit  for  twelve  hours  and  not  even  know  how  the  thing  is 
going.  Well,  he  is  sorry  that  he  has  disturbed  our  luncheon  so 
Ions,  and  at  last  he  is  gone.  We  do  not  regret  him ;  for,  as  he 
said,  we  are  in  the  middle  of  luncheon,  and  somehow  or  other  the 
long  sedentary  day  never  interferes  with  one's  appetite.  The  soup 
and  bannocks  from  the  inn  are  excellent,  and  just  now  won  us 
the  envy  of  an  old  gentleman  whose  careless  dress  gave  no  indica- 
tion of  his  very  comfortable  circumstances.  He  came  in,  on  brisk 
bent  legs,  with  his  red  face  and  white  whiskers  much  blown  by  the 
wind,  and  the  most  interesting  objects  in  the  whole  station  to  him 
were  the  basins  of  "  broth  "  which  we  neglected  for  a  moment  to 
take  his  vote.  He  remarked  knowingly  on  the  ingredients,  "  h'm, 
b'm,  peas  at  this  time  of  year."  His  keen  black  eyes  were  fixed  on 
them  to  the  last,  and  I  felt  greedy  and  inhospitable  as  I  let  him 
slowly  leave  the  station  without  any  invitation  to  join  us. 
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The  most  trying  times  of  tile  whole  day  are  the  long  intervals 
that  sometimes  elapse,  unenliv  aed  by  the  entrance  of  a  single 
voter.  The  twelve  hours'  system  is  a  rough  and  ready  provision. 
I  believe  it  is  the  general  experience  of  retuming-officers  that  the 
poll  might  be  curtailed  with  perfect  justice,  either  by  opening  it 
two  hours  later  or  by  adjourning  it  for  some  hours  in  the  middle 
of  the  day,  as  the  requirements  of  the  difierent  districts  might 
suggest.  For  the  flights  of  voters  in  each  district  can  be  pre- 
dicted with  perfect  accuracy,  and  might  quite  well  be  provided  for 
without  the  clumsy  expedient  at  present  in  force.  One  of  these 
long  idle  hours  has  just  passed,  but  the  whistle  of  a  train  at  the 
distant  station  foretells  a  probable  rush  of  electors,  and  presently 
I  hear  the  policeman  at  the  door  counting  them,  as  they  come 
round  a  turn  into  sight  "Thirty-eight,  thirty-nine,  forty" — he 
stops  there,  but  we  shall  be  busy  again  at  least  for  half-an-hour. 
In  they  come,  chiefly  surfacemen  fresh  from  work,  and  full  of 
curiosity  as  to  the  still  untried  privilege  of  the  franchise.  The 
official  stamp  adds  a  vast  deal  to  my  dignity,  I  find.  The  gilt 
flourishes  on  its  lever  and  stand  are  thought  very  fine.  However, 
I  had  to  disillusionize  one  of  the  navvies,  and  I  was  sorry  for  it. 
He  liked  the  thud  of  the  stamp  and  the  mystery  of  the  lighted 
compartment,  but  when  asked  to  put  his  paper  into  the  box,  he 
stared  at  the  japanned  lid  with  a  look  and  gesture  of  infinite  scorn. 
"  In  theret "  he  said.  "  Is  that  the  ballot-box  ?  It  hasn't  even  the 
look  o'  a  post-office  T* 

The  next  man,  after  disposing  of  his  paper,  leant  confidentially 
towards  me,  and  whispered  '*  Where  are  they,  sir  ?  "  I  suppose  he 
saw  I  was  completely  mystified,  for  he  added,  "  the  refreshments, 
you  know."  He  would  hardly  believe  that  he  should  have  to  get 
them  for  himself  at  the  inn.  Not  one  foot  of  the  road  would  he 
have  come,  if  he  had  only  known  that.  "  And  what's  more,'*  said  he, 
reserving  his  bitterest  arrow  for  the  final  shot,  "  you'll  never  see 
me  here  again."  "Whether  are  you  senior  or  junior?"  said  I, 
looking  up  from  the  register,  to  a  voter  of  the  same  class  who  had 
just  given  his  name.  '^  Senior,"  he  said,  "  this  gentleman  is  my 
son."  Only  a  father's  eyes  could  have  detected  the  gentleman 
beneath  the  grease-sodden  clothes  and  grimy  visage  of  John 
Mathieson,  jun.,  who  spat  on  the  floor,  and  wiped  his  mouth  with 
the  back  of  his  hand,  to  cover  the  confusing  announcement  of 
his  parentage.  In  one  way  he  is  remarkable  enough,  for  he  is 
out  of  sight  the  tallest  man  who  has  been  in  to-day.  I  can't 
think  how  he  gets  down  to  his  work.  He  took  his  head  unbroken 
from  this  place  only  by  well-practised  dodging,  and  his  legs  alone 
were  visible  as  he  passed  the  window. 

•  •*.... 

The  poll  is  over  at  last.  We  wound  up  with  a  small  piece  of 
excitement  in  the  shape  of  a  visit  from  one  of  the  candidates. 
The  night  was  fine,  for  the  gale  dropped  at  sunset,  and  I  was 
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standing  at  the  door,  watching  iti^  various  groups  of  voters,  who 
were  eagerljr  discussing  the  chances  of  the  election,  when  the 
sound  of  wheels  was  heard,  and  every  one  turned  to  watch  a  pair 
of  carriage  lamps  that  came  flashing  along  the  road  towards  the 

village.  "That'll  be  Sir ,"  some  one  surmised.   "  Hoots,  man," 

retorted  an  opponent,  '*  wad  a  Toiy  come  so  far  in  a  day  like 
this  T  "  But  the  Tory  it  turned  out  to  be,  and  when  the  horses 
stopped  in  the  circle  of  light  that  shone  from  the  windows  of  the 
station,  the  waggonette  speedily  became  the  centre  of  a  cheering 
and  ^  booing  "  crowd.  For  some  minutes,  descent  was  impossible 
to  him,  for  friends  and  foes  alike  surged  up  to  the  door  of  the 
^*  machine,''  and  he  stood  laughing  good-naturedly  and  holding  on 
to  the  back  of  the  seat,  while  the  horses  plunged  and  reared  at 
the  din.  Then  way  was  made  for  him  by  the  constables,  and  in 
he  came,  very  glad  to  see  our  bright  peat  fire,  after  a  long  drive 
in  the  frosty  air.  The  day  had  slipped  past  so  quietly,  and  withal 
so  quickly,  that  it  seemed  quite  strange  to  hear  all  that  he  had 
done,  and  his  account  of  events  at  the  different  polling-places 
gave  him  all  the  interest  of  a  favoured  traveller.  Presently  he 
left  us,  for  it  behoved  him  to  look  up  Old  Willy,  although  he  was 
well  aware  that  it  was  the  sturdy  merchant's  boast  that  he  had  always 
voted  one  way  since  the  Reform  Bill.  We  heard  the  cheers  and 
groans  of  the  crowd  as  they  escorted  him  along  the  street,  and 
soon  a  final  burst  of  discord  announced  his  departure. 

The  inn  has  gradually  slipped  back  into  its  normal  quiet.  The 
last  batch  of  the  noisy  partisans  has  left,  and  the  vociferation  of 
abusive  epithets,  which  constitutes  their  only  idea  of  political 
argument,  is  already  faint  in  the  distance.  The  landlord  has  just 
been  up  to  say  Good-night,  and  to  mourn  over  the  close  of  the 
"  crowdedest  day  "  he  has  seen  since  the  old  mail  coach  and  the 
new-fangled  train  started  side  by  side  on  their  last  and  first 
journey  in  this  district.  '^  And  my  word,"  added  the  landlord  in 
tones  between  triumph  and  regret,  "  but  the  old  coach  was  the 
fullest  vet."  I  don't  think  the  honest  landlord  quite  realizes  the 
turmoil  he  may  be  invoking  when  he  devotes  his  parting  glass  to 
''a  general  election  this  time  next  year,"  and  certainly  neitner  the 
candidates  nor  the  much  worried  Sheriffs  would  thank  him  for  his 
wish.  But  if  the  future  holds  for  us  any  such  fate,  then  may  I 
retom  io  preside  over  the  affairs  electoral  of  this  fresh  and  hardy 
constituency,  and  may  I  find  that  Willy,  the  merchant,  still 
cherishes  in  the  ben-end  of  his  shop  ^^  the  best  whisky  in 
Scotland" 
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PARLIAMENT  HOUSE  SKETCHES. 

« 

V. — "Monday  Mornings." 

It  is  an  old  theme,  but  always  a  f avoarlte  one,  that  of  moralizing 
upon  the  solitude  of  a  once  populous,  or  at  least  populated  place. 
Poems  have  been  written  upon  deserted  villages,  and  pictures 
have  been  painted  of  depopulated  glens ;  and  there  are  on  record 
many  striking  historical  scenes  of  brooding,  melodramatic,  more 
or  less  dyspeptic  men  sitting  on  the  ruins  of  great  cities  and 
counting  over  their  past  glories  and  vanished  might.  The  theme 
is  famiUar,  indeed.  Now  the  appropriateness  of  such  an  intro- 
duction to  this  paper  may  not  be  very  obvious.  The  phrase 
'^  Monday  Mornings "  conveys  to  the  average  mind  the  idea  of  a 
police  court  dispensation  to  the  repentant  sinners  of  Saturday 
night.  At  first  sight  it  does  not  suggest  anv  other  kind  of 
moralizing  than  that — ^the  maudlin  and  sick-headache  of  remorse 
of  these  half-sobered  revellers.  Yet  if  you  patiently  remember 
that  the  Court  of  Session,  as  such,  does  not  sit  on  Mondays, 
you  may  perhaps  dimly  discern  our  subtle,  if  somewhat  obscure, 
rhetorical  skill.  These  Parliament  House  precincts,  habitually 
so  thronged  and  so  activelv  alive,  are  on  most  Mondays  deserted 
and  silent  as  the  tomb.  We  protest  that  there  is  a  sobering  and 
depressing  feeling  filling  the  great  empty  chambers  on  such  days, 
which  lowers  down  on  the  most  casual  visitor,  and  which  literally 
enshrouds  with  blackness  the  soul  of  the  professional  moralizer. 
This,  even  though  the  stillness  and  desolation  are  but  temporary 
and  known  to  be  such.  The  lofty  ceilings,  the  extensive  bare 
floors,  and  the  dim  light  impress  one  with  the  idea  of  gloom 
rather  than  of  rest  or  mil.  That  hall,  we  fancy,  must  be  rather 
a  gruesome  place  at  night,  with  its  rows  of  white,  ghostlike 
statues,  its  recesses,  and  its  very  emptiness  and  sepulchral  still- 
ness. Just  imagine  how  hollow  and  weird  the  echoes  of  one*s 
footfalls  would  sound  there  alone,  or  a  little  moonlight  falling 
through  these  coloured  windows  and  throwing  vague  shadows  on 
the  floor !  Think  of  the  countless  associations  of  the  place, — ^the 
dead  great  men,  and  the  myriad  of  broken  litigants  and  despairing 
prisoners,  whose  wandering  spirits  must  haunt  these  scenes.  We 
would  rather  not  go  thither  after  dark. 

Monday  morning,  however,  is  really  a  day  of  rest  at  the 
Parliament  House.  Some  counsel  may  be  seen  working  in  the 
law-room  of  the  library,  but  they  are  few  and  in  mufti,  A 
sprinkling  of  functionaries  attend,  and  pass  the  lazy  morning 
hours  in  contentious  gossip.  (It  is  the  contagion  does  it — all  the 
attendants  are  more  or  less  disputative,  find  their  pleasure  in 
wrangling,  and  are  for  this  reason  at  once  the  admiration  and 
bugbear  of  their  homes.)     Struggling  British  citizens  monopolise 
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the  centre  fireplace — ^the  centre  of  forensic  gossip  on  week-dayi 
without  question. 

Ordinarily,  then,  Mondays  are  blank.  Still  it  is  on  certain  odd 
Mondays  now  and  then  that  two  kinds  of  Courts  are  held — ^the 
venerable  Court  of  Teinds,  and  the  no  less  venerable  High  Conrt 
of  Justiciary.  These  two  ancient  tribunals  resemble  each  other 
in  dispensing  their  jnstice  as  soon  after  the  Sunday  as  possible. 
Itisoelieved  that  the  clergymen  approve  of  this  arrangement. 
Having  made  a  good  impression  on  their  lordships'  minds  on 
Sunday,  they  hasten  to  turn  it  to  good  effect  in  the  matter  of 
augmentation  of  stipend  on  Monday — knowing  how  transient  and 
fleeting  even  favourable  impressions  are.  Did  the  reverend 
gentlemen  reflect  that  this  Monday  morning's  business  keeps 
their  lordships^  the  judges,  from  the  much  needed  and  much 
relished  relaxation  of  golf,  and  did  they  estimate  the  probable  cost 
to  themselves  of  judicial  disappointment  in  the  shape  of  chalders 
withheld,  they  might  agitate  to  have  the  Teind  Court  diets  on 
some  other  day  of  the  week.  Beyond  this  chance  coincidence  of 
time  of  sitting,  Teinds  and  Justiciary  do  not  much  resemble  each 
other.  In  the  numbers,  constitution,  and  raiment  of  the  bench 
they  differ.  They  have  different  clerks  and  machinery.  They 
meet  in  different  court-rooms :  and  while  '^  transportation "  has 
been  abolished  in  the  latter,  it  still  has  a  place  in  Teinds. 

Teinds  are  very  much  an  esoteric  system  in  which  most  things 
are  taken  on  trust  by  the  faithful  who  frequent  the  temples. 
They  repeat  the  liturgy,  which  is  not  in  the  vernacular,  and  which 
they  do  not  impiously  seek  to  understand.  A  few  devotees  under- 
stand these  things,  it  is  trtie,  but  they  are  brooding,  silent  men  for 
the  most  part,  wholly  engrossed  in  their  abstruse  subject.  Five 
judges  sit  in  the  regular  Court  of  Teinds,  and  bestow  chalders 
with  discrindnating  hands.  To  us  who  are  laymen,  both  in  an 
ecclesiastical  and  forensic  sense,  these  learned  lords  seem  to  be 
making  large  quotations  from  a  dead  and  mystic  language,  as 
they  glibly  and  deftly  dispose  of  the  questions  before  them.  It  is 
conoforting,  therefore,  to  overhear  snatches  of  conversations,  as 
counsel,  agents,  and  clerks  walk  away  when  their  several  parts  in 
the  proceedings  are  over.  "  By-the-by,"  asks  a  young  gentle- 
man, who  has  just  secured  a  considerable  addition  to  the  income 
of  a  hard-pressed  parish  minister  with  a  large  family  and  a  set 
of  needy  parishioners,  "by-the-by,  how  much  is  a  chalder?" 

The  Teind  Court  is  a  quiet,  unostentatious  body.  Its  peaceful- 
ness  is  a  very  fitting  reflection  of  the  quiet  country  places  from 
which  its  subjects  mainly  come.  And  it  is  characterized,  on  the 
whole,  by  an  absence  of  contentiousness  which  prevents  its  attract- 
ing any  lai^  share  of  public  notice. 

Very  dimrent  is  it  with  the  High  Court  of  Justiciary.  Of  all 
Courts  this  is  the  most  popular  and  the  most  frequented.  On 
most  Mondays,  when  it  sits  in  Edinburgh,  it  is  as  numerously 
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attended  as  when  it  visits  Glasgow,  six  times  per  annum,  to  deal 
with  the  seventy  or  eighty  prisoners  who  are  always  provided  in 
that  hospitable  city  as  *^  subjects "  for  the  experiments  of  the 
ingenious  junior  bar.  It  is  always  more  or  less  a  relief  rerum 
cognoscere  caususy  bat  we  are  not  quite  sure  which  one  of  many 
possible  causes  is  the  real  secret  of  this  wide  and  deep  popularity 
of  the  High  Court.  The  proceedings  are  certainly  more  lively  ; 
the  subjects  to  which  it  devotes  its  time  and  talents  have  a  tinge 
of  the  sensational  in  them  —  sometimes  a  very  large  admixture 
of  it,  in  truth..  To  gaze  on  men  who  are  really  playing  a  pro- 
minent part  in  life,  as  our  criminals  do  in  the  eyes  of  the  evening 
newspaper  readers,  is  a  solid  and  nourishing  feast  to  many. 
Actually  to  see  the  hand  that  held  the  knife  and  did  the  murder, 
actually  to  watch  the  demeanour  of  a  wretch  whose  fate  is  trem- 
bling in  the  balance,  perhaps  even  to  see  his  outward  reception  of 
a  sentence  of  death — these  are  excitements  surpassing  what  they 
can  enjoy  for  a  sixpence  at  their  theatre,  these  —  1  But,  we 
recollect,  Dickens  and  others  have  been  before  us  in  this  line  of 
moralizing  on  the  passions  and  their  external  expressions  in  a  Court 
audience.  The  idle  and  nondescript  public  certainly  ''  come  not 
single  spies,  but  in  battalions."  Sometimes  it  is  only  the  stress  of 
weather  out-of-doors  that  fills  the  Court  uncomfortably.  Waifs 
who  are  not  over-sensitive  on  the  subject  of  ventilation,  but  who 
have  at  once  an  aversion  to  getting  wet  and  a  kindly  inclination 
for  warmth,  crowd  into  the  galleries,  and  are  the  animated  expres- 
sion, when  the  occasion  arises,  of  what  the  newspapers  love  to 
describe  as  "  sensation  in  Court."  We  must  not  omit  to  mention, 
among  the  causes  of  the  large  attendance  at  the  High  Court,  the 
natural  interest  which  sends  there  the  prisoner's  friends.  You 
can  tell  them  from  their  wistful,  anxious  look.  Not  only  the 
women  who  generally  cry, — the  wives,  the  daughters,  the  mothers, 
and  the  unlawfully  related  but  genuinely  attached, — ^but  the  male 
relations  and  boon  companions  also  are  conspicuous  from  their 
manner.  As  a  general  rule,  it  may  be  said,  these  friends  are  out- 
wardly more  concerned  and  far  more  miserable  than  the  person 
in  the  dock.  They  have  not  (as  he  has)  got  their  nerves 
"screwed  up,"  as  the  slang-loving  Lady  Macbeth  would  say. 
They  have  not  the  consciousuess  that  people  have  singled  them 
out  to  stare  at. 

One  part  of  the  *'  pit "  of  the  court-room  is  slowly  and  fussily 
filled  with  vexed  and  disgusted  British  citizens.  Thus,  with  their 
umbrellas  and  topcoats  (even  in  summer  at  their  troubled  break- 
fast-table they  have  wild  notions  of  the  amount  of  "  roughing  it " 
which  they  may  have  to  go  through  before  they  come  home  to 
roost),  these  are  the  jurymen.  "Trial  by  jury  is  one  of  the 
bulwarks  of  British  liberty."  That  is  a  good  round  period ;  it 
has  done  its  fair  share  of  service  by  orators  and  something  to 

^re;   and  it  has  the  merit   of  having   once   been   true.     On 
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tiiis  past  reputation  it  contrives  to  trade  at  a  time  when  such  a 
stock-in-trade  is  not  usually  profitable.  To  say  we  have  no  con- 
scription in  this  country  is  misleading.  True,  we  have  no 
conscription  for  the  army.  But  equally  true,  we  have  vigorous 
conscription  for  the  jufy*  It  is  not  quite  universal ;  still  there 
is  but  httle  respect  of  pei*sons — "  to  every  man  upon  this  land  it 
Cometh  soon  or  late."  To  be  snatched,  so  to  speak,  from  tlie 
bosom  of  his  family ;  to  be  denied  domestic  joys  and  the  family 
dinner;  to  be  withdrawn  from  business  or  other  well-worn  grooves; 
to  be  cooped  up  in  a  badly-ventilated  court-room ;  to  be  fed  on 
cheese  and  ale;  to  be  obliged  seriously  to  apply  to  a  difficult 
question  a  mind,  it  may  be,  never  seriously  applied  to  anything ; 
to  be  shut  up  over  night,  perhaps,  in  a  hotel  without  a  razor, 
or  (if  be  is  a  methodical  man,  greatest  grievance  of  all  I)  with- 
out his  hitherto  regularly  kept  diary.  These  are  some  of  the 
pririleges  of  a  harmless  and  unoffending  British  citizen.  Still  we 
mnst  all  sacrifice  something  for  the  common  weal,  and  we  must 
not  grudge  doing  our  part  to  maintain  its  laws.  And,  after  all, 
being  a  juryman  is  probably  less  arduous  than  contributing 
adequately  to  the  administration  of  Lynch  Law.  So  that,  in 
some  respects,  this  effete  monarchy  has  its  advantages  over  an 
enlightened  republic. 

Odd  Mondays,  then,  bring  wicked  prisoners  no  more  regularly 
than  aggrieved  jurymen  to  try  them.  These  nisi  prius  gentle- 
men always  begin  the  day  sulkily  ;  but  their  good-humour  comes 
to  the  surface  before  very  long.  Noon-day  resignation  succeeds 
the  sullen  resentfnlness  of  the  morning.  The  fifteen  selected 
martyrs  file  into  the  box,  hang  up  their  hats  and  deposit  their 
umbrellas  without  protest ;  and  it  may  be  truthfully  affirmed  of 
most  of  them  that  they  confine  themselves  to  the  oath  pre- 
scribed :  "  You  fifteen  swear  by  Almighty  God,  and  as  you  shall 
answer  to  God  at  the  great  Day  of  Judgment,  that  you  will  the 
truth  say,  and  no  truth  conceal,  in  so  far  as  you  are  to  pass  upon 
this  Assize." 

The  first  prisoner  is  put  into  the  dock  to  await  the  judge.    A 
trap-door  is  opened  in  the  floor  of  the  Court,  and  the  accused 
ascends  through  it,  guarded  by  the  best-looking  policemen  avail- 
able.    The  dock  is  railed  in.      Escape,  however,  is  not  to  be 
thought  of.     On  one  occasion,  we  remember  counting  over  forty 
policemen  in  Court.    That  was  a  specially  important  trial, — the 
trial  of  the  Glasgow  Dynamitards, — and  there  wore  plenty  more 
poKcemen  outside  in  the  passages,  and  there  were  soldiers  at  hand, 
not  there  are  always  policemen  enough  to  prevent  escape  or  even 
nscue,  were  any  one  foolhardy  enough  to    attempt  it.      Two 
constables  sit,  one  on  either  side  of  the  panel,    *'  like  statues, 
6o|jd-set,    and    moulded    in    colossal    calm."      They  have    their 
batons  drawn,  wear  white  gloves,  keep  their  helmets  on,  and  never 

smile. 
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Then  comes  his  lordship  in.  **  Court  1 "  shouts  the  macer. 
Every  one  stands  up,  until  his  lordship  bows  them  to  be  seated, 
and  seats  himself.  The  judge  wears  grander  robes  when  discharg- 
ing the  criminal  part  of  his  duties  than  when  engaged  in  his  civil 
function.  His  robes  are  scarlet  and  white  satin  in  the  former 
case ;  in  the  latter  a  '*  crimson  lake  "  gown. 

The  counsel  for  the  Crown  are  on  one  side  of  the  table,  in  front 
of  the  bench,  and  the  counsel  for  the  prisoner  on  the  other,  but 
presiding  at  the  table,  between  these  two,  is  the  Clerk  of  Justiciary. 
The  Crown  is  represented  generally  either  by  the  Lord  Advocate 
or  the  Solicitor-General  (when  Parliament  is  not  sitting)*  and  by 
one  or  two  of  the  Lord  Advocate  s  Deputes.  To  the  juage's  right 
hand  of  the  bench  is  the  jury  box,  to  the  left  hand  is  the  witness 
box.  In  front  of  his  lordship,  facing  him,  is  the  dock  with  the 
prisoner.  Between  the  dock  and  the  bench,  and  between  the 
witness  box  and  jury  box,  is  a  space  in  which  is  placed  the  table 
with  clerks  and  counsel  aforesaid. 

"  Call  the  diet,"  says  his  lordship,  proceeding  to  the  first  case. 
There  are  no  prayers  in  the  High  Court,  as  there  are  on  Circuit ; 
and  the  inarticulate  macer  does  not  go  through  the  dumb  show  of 
*'  fencing  the  Court."    There  are,  in  short,  no  preliminaries.     The 
clerk  **  calls  the  diet " — **  Her  Majesty's  Advocate  against  Thomas 
Manslaughter."     "  Who  is  counsel  ?  "  asks  his  lordship ;  and  his 
lordship  is  told,  '*  I  am,  my  lord/'  by  the  gentleman  in  question. 
"  Any  objections  to  the  relevancy  t "  his  lordship  next  asks  of  the 
counsel.     Probably  this  gentleman  cannot  excogitate  any  objec- 
tion to  the  indictment,  which  contains  the  formal  charge  against 
Mr.  Thomas  Manslaughter.    If  he  does  object,  a  dry  and  technical 
discussion,  pro  and  am,  takes  place  there  and  then — much  to  the 
disgust  of  the  general  public,  who  have  not  come  here  for  anything 
so  uninteresting.     But  if  no  objection  is  stated,  the  judge  next 
says,  "  Thomas  Manslaughter  "  ('*  Stand  up!"  thunders  the  macer ; 
and  up  Thomas  stands),  *^  you  have  been  served  with  an  indict- 
ment  charging  you  with  the  crime  of  murder ;  what  say  you,  Are 
you  Guilty  or  Not  Guilty  of  that  charge  t "    Now  if  Thomas  says, 
"  Guilty,  my  lord,"  he  is  next  asked  confidentially  by  the  clerk  if 
he  can  w^rite ;  and  after  some  writing  in  a  leather-covered  book, 
the  clerk  hands  him  the  same  for  his  autograph,  because  he  collects 
autographs.     Thereafter  the  Crown  counsel  moves  his  lordship  for 
sentence.    After  this,  prisoner's  counsel  says  all  that  can  be  said 
for  Thomas — viz.  that  ne  never  committed  a  murder  before,  or  at 
least  only  a  little  one ;  that  after  all  it  was  only  his  wife  that  be 
killed ;  that,  of  course,  he  was  very  drunk  at  the  time ;  and  that 
a  certificate  of  good  character  is  produced  signed  by  four  public- 
house  waiters  and  a  deacon  of  a  church  which  his  father  used  to 
attend :  in  these  circumstances  he  trusts  that  his  lordship  may  see 
his  way  to  pass  a  lenient  sentence  upon  Thomas.    Thereupon  his 
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lordship  proceeds  to  sentence  the  panel  in  an  exemplary  and 
salatarj  way. 

Should  ]ftr.  Manslaughter,  however,  elect  to  take  his  chance^ 
he  answers  his  lordship,  "  Not  Guilty,  my  lord."     This  makes  a 
difference.     A  trial  has  to  be  gone  through ;  and  a  criminal  trial 
is  a  longish  aflair  in  this  country,  because  it  is  conscientiously  and 
cautiously   gone   through.     A  jury  is  empanelled — fifteen  are 
chosen  by  Tot*    Then  the  witnesses  are   examined,  and  cross- 
examined,  and  examined  by  the  Court.     This  takes  time.     In  a 
criminal  case  the  witnesses  are  largely  permeated  by  the  stupidity 
which  comes  of  fear  and  awe.    They  have  to  be  told  more  than 
once  to  "Hold  up  your  right  hand  and  repeat  after  me  these 
words.*'     Out  of  that  at  first  they  grasp  only  the  one  idea,  and 
they  hold  up  the  left  hand.     Another  repetition  conveys  to  them 
the  idea  of  "which  hand*' ;  but  as  yet  they  get  no  further.     His 
lordship  says,  "  I  swear  by  Almighty  God."     The  witnesses  nod 
approvingly,  almost  encouragingly,  but  the  responses  are  not  yet 
heard.    "  Say  the  words  after  me,"  says  his  long-suflfering  lord- 
ship.   Then  a  start  is  made,  and  with  a  few  digressions,  and  stage 
directions,  the  oath  is  safely  administered,  ana  the  witness  is  left 
holding  his  or  her  hand  still  aloft  in  the  air  like  an  Eastern 
devotee.    Up  gets  the  prosecuting  counsel  and  begins  to  examine 
the  witness.     That  well-schooled  out  flurried  person  replies  with 
a  "my  lord,"  which  calls  the  prosecutor's  attention  to  him,  and  the 
fact  that  his  wearied  arm  is  still  aloft.     "You  can  take  down 
vonr  hand,  Mr.  X,"  says  the  counsel  at  last.    And  so  the  examina- 
tion proceeds.    But,  as  the  judge  has  to  take  full  notes  of  the 
evidence,  examination  is  but  slow  work.     When  the  witnesses 
have  all  been  examined,  the  Crown  counsel  addresses  the  jury  for 
the  prosecution.     During  the  course  of  this,  Mr.  Manslaughter 
tries  to  wear  an  incredulous  and  astonished  smile.     Any  friends 
of  the  prisoner's  in  Court  begin  to  look  uncomfortable  and  indig- 
nant.   Thomas'  own  counsel  jots  down  things  on  a  piece  of  paper 
by  way  of  getting  ready  his  reply.    The  judge  meanwhile  looks 
over  his  notes,  and  underlines  whole  pages — listening  all  the  while 
to  the  counsers  speech.     Then  the  prisoner's  counsel  addresses 
the  jury ;  and  when  he  sits  down,  the  responsible  fifteen  look  per- 
plexed and  hot     His  lordship  sums  up,  generally  at  length,  and 
^*  leaves  the  case  in  their  hands."     Having  got  the  case  in  their 
hands,  tHe  Jury  take  it  into  a  private  room  and  try  to  get  it  also 
into  their  neads.    After  a  decent  interval  they  come  back  into 
Court     They  have  in  the  meantime  elected  a  foreman,  and 
agreed  upon  a  verdict — ^what  the  system  of  election,  or  what  the 
process  of  reasoning,  are  dark  and  unfathomable  mysteries.     Mar- 
shalled back  by  the  roacer,  the  good  men  and  true  report  their 
verdict  to  the  Court.    This  is  in  the  form  of  a  dialogue  between 
the  Clerk  of  Court  and  the  foreman  aforesaid.     "  Guilty,"  is  it? 
Then,  "Sensation  in  Court;"   verdict  recorded  and  read;  and 
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sentence.  "Not  Guilty,"  is  it?  Then,  "Applause  in  Court, 
which  was  immediatelj  suppressed,**  verdict  recorded,  and  prisoner 
discharged  from  the  bar. 

In  either  case — whether  Thomas  go  back  to  gaol  and  the 
gallows,  or  go  back  to  the  bosom  of  his  surviving  family — ^in 
either  case,  you  and  I  go  home ;  for  the  mace  is  removed,  and  his 
lordship  has  taken  off  bis  wig  and  driven  away  in  his  carriage. 


Eebteins. 


Tlie  Law  of  Husbavd  and  Wife  as  established  in  England  and  the 
United  States.  By  David  Stewabt,  of  the  Baltimore  Bar. 
San  Francisco :  Sumner,  Whitney,  &  Co.     1885. 

This  is  an  18mo  volume  of  749  pages,  something  like  a  handy 
New  Testament  which  one  sees  on  Sunday  in  the  hands  of  church- 
goers* It  is  published  at  San  Francisco,  and  printed  in  the  smallest 
type.  It  professes  to  be  a  treatise  on  the  law  of  husband  and 
wife;  and  this  object  is  fulfilled,  except  as  regards  the  law  of 
marriage  and  divorce.  These  two  subjects  are  treated  by  the 
author  in  a  separate  work,  which  he  sometimes  refers  to,  bat  which 
we  have  not  seen.  A  more  admirable  digest  of  the  law  of  husband 
and  wife  than  this  one  has  not  been  published  for  a  long  time. 
It  must  have  been  a  work  of  immense  labour,— every  sentence 
being  supported  by  the  decision  upon  which  it  is  based.  Many  of 
the  reports  of  these  decisions  are  American,  and  are  unknown  in 
this  country ;  but  one  can  place  reliance  upon  the  statement  of 
their  import,  from  the  intelligent  representation  of  the  decisions 
which  are  known  to  us.  Of  course,  in  such  a  volume,  anything 
like  dissertation  was  of  necessity  avoided ;  and  in  consequence  the 
book  is  more  an  index  to  case  and  statute  law  than  a  com- 
mentary. In  this  way,  discussions  on  disputed  questions  do  not 
appear,  though  the  fact  that  such  dispute  exists  is  stated,  and  the 
authorities  on  both  sides  are  fairly  noted.  The  changes  that  are 
daily  taking  place  in  the  law  of  husband  and  wife,  in  almost  every 
civilized  otate,  have  produced  the  greatest  confusion  in  the 
endeavour  to  harmonise  the  old  law  with  the  new.  The  author 
of  this  book  has  done  his  best  to  endeavour  to  present  clearly 
the  result  of  these  changes,  which  have  been  very  manifold 
in  the  United  States.  The  laws  of  some  States  have  almost 
abolished  the  common  law,  and  reduced  marriage  to  a  business 
partnership  in  which  each  partner  has  an  equal  share.  According 
to  other  laws,  again,  the  Married  Women's  Property  Acts  only 
change  the  status  and  rights  of  the  husband,  so  far  as  is  necessary 


BXVIEWS.  41 

io  aecnre  to  the  wife  the  enjoyment  of  her  property.  Bat  this 
most  be  taken  with  a  qualification.  Although  they  are  bound  to 
cohabity  yet  a  wife,  being  entitled  to  carry  on  a  trade,  and  to  sue 
and  be  sued,  may  open  a  shop  for  herself,  and  the  profits  therefrom 
become  her  own.  According  to  the  common  law,  the  husband  is 
entitled  to  the  wife's  labour ;  but  it  has  been  determined  by  the 
Courts  of  several  of  the  States  that  if  she  finds  it  more  profitable 
to  labour  for  herself  she  may  do  it.  It  is,  however,  satisfactory  to 
find  the  author  laying  it  down  as  law,  that  a  statute  securing  to 
her  her  separate  property  does  not  wholly  exclude  her  husband 
from  the  enjoyment  of  it :  she  cannot  forbid  him  her  house,  or 
restrict  him  to  the  use  of  a  certain  chair :  he  is  not  guilty  of 
trespass  for  entering  her  premises,  or  of  trover  or  larceny  for 
taking  her  goods;  and  then  the  author  adds — ^what  seems  very 
bard  upon  a  husband  whose  jtta  m/irUi  is  abolished — **  nor  is  his 
liability  for  her  contracts  or  torts  thereby  removed."  The  full 
extent  of  the  legislation  of  the  American  States,  which  has  been 
copied  in  the  Married  Women's  Property  Acts  of  England  and 
Scotland,  is  well  stated  in  one  passage  of  this  work  : — 

§  475.  ''  She  may  trade  precisely  as  if  unmarried ;  she  is,  as  to 
her  business,  a  femme  sole,  and  may  do  all  things  incidental  to 
trading  in  general,  and  all  things  usual  and  proper  in  the  particular 
trade  in  which  she  is  engaged.  The  object  of  these  statutes  is 
not  only  to  do  justice  to  wives,  but  also  to  encourage  trade.  Thus, 
she  may  eugage  in  any  legitimate  calling.  She  may  conduct  the 
business  personally  or  by  agent ;  she  may  have  her  salesmen  and 
clerks ;  she  may  be  a  partner  silent  or  active ;  and  she  may,  unless 
this  is  prohibited  by  statute,  have  her  husband  as  her  agent,  or  be 
a  partner  with  him,  though  this  is  in  some  States  denied.  She 
need  not,  unless  the  statute  so  provides,  have  separate  property  to 
begin  with  ;  sfie  may  start  out  on  credity  or  use  property  given  her 
by  her  husband,  though  in  the  latter  case  his  creditors  may  have 
rights.  The  capital  and  stock-in-trade  of  her  business  as  well  as 
the  profits  are  entirely  hers ;  for  instance,  the  bills  due  her  as  a 
boarding-house  keeper,  and  such  property,  though  in  the  posses- 
sion of  her  and  her  husband,  is  in  her  possession — the  possession 
relating  to  the  title.  She  may,  on  credit,  purchase  goods  for  her 
trade,  or  buy  land  or  seed  for  farming  purposes,  or  rent  a  store, 
or  contract  for  her  services,  or  contract  for  working  a  quarry 
;— for  the  labour  and  mules ;  she  may  transfer  a  note  received 
in  the  course  of  trade ;  she  may  even  sell  out  her  business,  and 
agree  not  to  use  the  same  name  again.  She  is  personally  liable 
on  all  contracts  which  she  executes  in  the  conduct  of  her  busi- 
ness, even  as  indorser  of  a  note ;  she  is  liable  for  the  frauds  of 
her  employees,  and  is  estopped,  as  if  sole,  from  denying  their 
right  to  represent  her ;  she  is  liable  for  goods  consigned  to  her. 
She  may  sue  and  be  sued  alone  and  at  law,  except,  perhaps,  as  to 
snits  with  her  husband,  and  a  general  judgment  may  be  obtained 
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against  her.  The  question  whether  a  particular  transaction  of 
hers  was  in  the  course  of  her  business  is  one  of  fact.  In  suing, 
she  must  allege  and  prove  this ;  and  when  she  is  sued,  the  plaintiff 
must  allege  the  grounds  of  the  liability :  must  allege  and  prove 
affirmatively  that  she  was  engaged  in  business,  and  that  the  parti- 
cular transaction  was  connected  with  such  business.  She  may 
make  a  deed  for  the  benefit  of  creditors,  and  take  the  benefit  of  the 
insolvent  lawe.^ 

This  is  perfectly  appalling,  and  it  is  only  a  correct  statement 
of  the  results  of  modem  legislation.  We  do  not  profess  to 
prophesy;  but  this  much  we  can  venture  to  affirm,  that  this 
legislation  will  do  more  to  engender  family  strife,  conjugal 
quarrels,  separation  suits,  than  all  the  vile  passions  that  disturbed 
the  prosaic  lives  of  our  forefathers  and  mothers. 

In  reading  this  volume  one  comes  upon  statements  of  the  law 
somewhat  contrary  to  the  received  opinions  in  this  country  and  in 
England,  some  of  which  may  be  noted.  Thus  the  author  states 
that  a  married  woman's  capacity  or  disability  depends  upon  the  law 
of  the  place  where  her  act  was  done, — so  that  it'  a  married  woman 
by  the  law  of  her  domicile  could  not  enter  into  a  contract,  such 
contract  would  be  valid  if  entered  into  io  a  country  through  which 
she  was  travelling,  by  the  law  of  which  married  women  could  con- 
tract. This  is  very  doubtiul  doctrine,  but  it  seems  to  be  supported 
by  American  decisions.  Again,  the  author  says  that  a  child  born 
out  of  wedlock,  the  law  of  the  father's  domicile  at  the  time  of  its 
hirth  determines  whether  it  becomes,  or  may  become,  legitimate,  in 
consequence  of  the  subsequent  marriage  of  its  parents.  For  this 
doctrine  the  author  cites  amongst  other  authorities  the  case  of 
Wrighes  Trust j  25  L.  J.  Ch.  621,  and  the  Scotch  case  of  Vdnyy. 
Vdnyj  L.  E.  1  S.  &  D.  App.  441.  In  the  former  case  it  was  so 
decided,  and  in  the  case  of  Udny  Lord  Hatherley  repeated  this 
opinion  ;  but  he  received  no  support  from  the  other  noble  Lords 
who  concurred  in  that  judgment.  Lord  Hatherley  was  a  pains- 
taking ludge,  but  private  international  law  was  not  his  forte. 
The  authors  of  authority  who  treat  of  that  branch  of  jurisprudence, 
decide  this  point  according  to  the  intelligible  rule,  that  the  law  of 
the  domicile  at  the  date  of  the  marriage  and  not  of  birth  shall 
determine  the  question  of  legitimacy  :  a  rule  based  upon  the  plain 
ground  that  it  is  the  law  of  the  domicile  at  marriage  which 
determines  the  incidents  which  are  to  flow  from  marriage,  and 
legitimacy  is  one  of  the  incidents  of  marriage ;  and  such  was  the 
opinion  of  the  whole  Court  of  Session  in  the  case  of  Munro  v. 
Munro,  15th  Nov.  1837. 

We  next  come  upon  a  statement  on  another  international  point, 
as  to  the  effect  of  change  of  domicile.  We  had  always  thought  it 
to  he  a  fixed  rule,  that  if  there  was  a  change  of  domicile,  the  rights 
of  husband  and  wife  became  changed  also,  and  took  shape  accord- 
ing to  the  law  of  the  new  domicile.    This  was  the  decision  in  the 
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case  of  Hogg  v.  Lcishley,  But  our  author  says  that  "  a  change  of 
domicile  does  not  affect  rights  already  vested,  though  a  contrary 
rule  seems  to  prevail  in  Missouri ;  it  does  not  transfer  a  husband's 
property  back  to  him,  free  of  his  wife's  rights,  according  to  the  law 
of  the  old  domicile,  nor  does  it  give  her  new  rights  in  her 
previously  acquired  property  ;  so  the  Courts  of  her  new  home  will 

frotect  the  wife's  property,  according  to  the  Married  Women's 
property  Act  of  the  old  domicile."  We  doubt  all  this ;  but  if  any 
litigant  has  an  interest  to  maintain  this  doctrine,  they  will  know 
where  to  find  authority  in  support  of  it. 

But  we  most  cease  from  this  kind  of  criticism,  which  might  be 
applied  to  any  law-book,  and  conclude  our  notice  of  an  able 
work  by  referring  to  one  passage  which  deals  with  a  subject  of 
daily  practical  importance  in  every  Court  which  can  grant 
divorces.  "The  wife's  expenses,"  says  our  author,  "in  bringing  or 
defending  a  divorce  suit  are  held  to  be  necessaries  in  England, 
Georgia,  Iowa,  Kansas,  and  Maryland ;  while  the  contrary  is  the 
nde  in  Alabama,  Connecticut,  Illinois,  Indiana,  Kentucky, 
Massachusetts,  New  Hampshire,  Ohio,  Tennessee,  and  Vermont. 
Even  where  such  expenses  may  be  necessaries,  they  are  not 
necessarily  so  ;  there  must  be  a  real  £rround  for  bringing  the  suit, 
or  some  real  defence  in  resisting  it.  The  States  in  which  the 
wife  is  held  to  conduct  such  suits  at  her  own  charges,  like  any 
other  litigant,  are  States  by  the  law  of  which  her  disability  to 
trade  and  to  act  as  an  unmarried  woman  has  been  removed. 
Indeed  there  is  no  sense  or  reason  in  the  old  rale  when  such 
disability  is  removed,  and  the  /z^  marUi  abolished, — she  is  then  as 
independent  as  her  husband.  But  the  First  Division  of  the 
Court  of  Session  recently  refused  to  come  to  this  conclusion,  and 
to  adopt  it  as  the  logical  conclasion  from  her  emancipation.  At 
the  same  time  even  the  First  Division  must  concede  that  it 
is  manifestly  necessary  to  put  some  bridle  on  the  gross  abuse 
resulting  from  the  rule  that  the  husband  must  pay  tne  expenses 
of  both  sides  in  a  divorce  snit  He  must  feed  the  wife's 
agent  at  every  step;  and  until  the  wife's  expenses  are  paid, 
no  farther  move  can  be  made  in  the  process.  In  one  respect 
this  may  operate  as  a  drag  upon  that  tendency  to  bring  divorce 
suits,  whicti  is  now  in  full  swing ;  but  in  other  respects  it  operates 
verjr  hard  upon  a  poor  man  with  a  drunken  and  adulterous  wife. 
In  any  view,  what  this  author  lays  down  as  the  law  over  all  the 
States,  should  be  kept  in  view  and  enforced  in  Scotland,  viz. 
that  the  wife,  as  a  condition  for  getting  her  expenses  paid  by  her 
hosband,  must  have  some  real  defence  in  resisting  an  action  of 
divorce.  In  almost  everv  case  it  is  a  sham  defence, — stated 
because  the  expenses  of  the  wife's  agent  are  secure.  The  Courts 
ought  now  to  come  abreast  t)f  the  times.  As  the  wife  is  an  inde- 
pendent partner  in  a  common  concern,  she  ought  to  be  burdened 
with  the  liabilities  as  she  is  vested  with  the  profits  of  partnership. 
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The  Courts  of  the  United  States  recognize  the  change  which 
recent  legislation  has  made,  and  which  tne  Courts  of  Scotland  do 
not  seem  clearly  to  understand. 


Pleading  under  the  Codes.    By  Charles  T,  Roone,  LL.B. 
San  Francisco :  Sumner,  Whitney,  &  Co.     1885. 

This  is  the  last  of  the  Hjou  treatises  on  American  law,  which  are 
known  as  the  Ponj  Series.  As  we  have  formerly  had  occasion  to 
mention,  they  are  not  popular  handbooks,  enabling  every  man 
to  his  detriment  to  become  his  own  lawyer,  but  serious  technical 
expositions,  subjected  to  the  maximum  of  compression  consistent 
with  clearness  and  accuracy,  and  so  bound  as  to  be  easily  handled 
and  compactly  stowed  away. 

As  is  well  known,  many  of  the  United  States  of  America  possess 
codes.  The  object  of  this  work  is  "  to  embody  the  requisites  of 
good  pleading,  under  the  procedure  of  these  codes,  adapted  to  use 
in  all  the  code  States  and  territories."  It  is  curious,  and  at  the 
same  time  most  satisfactory,  to  find  how  nearly  the  rules  and 
system  of  pleading  in  these  States  approaches  to  the  rules  aud 
system  now  in  force  in  Scotland.  Both  countries  set  out  to 
obtain  substantial  justice  in  the  simplest  and  most  expeditious 
way,  and  both  show  a  proper  impatience  of  technical  barriers  in 
the  way  of  attaining  this  end.  The  Scotch  Courts  are  now-a-days 
as  open  to  amendments  of  record  as  the  most  enlightened  of  their 
transatlantic  compeers  are  to  correction  of  pleadings.  And  the 
pleadings  themselves  are  substantially  the  same  in  both  cases. 
In  the  code  States  an  action  or  suit  begins  with  a  complaint  or 
petition,  which  may  be  met  either  by  demurrer,  where  the 
defendant  maintains  as  matter  of  law  that  he  will  go  no  further, 
seeing  that  the  plaintiff  has  shown  exfajde  of  his  petition  nothing 
against  him,  or  by  answer  (in  the  limited  sense  of  the  term) 
where  matters  of  fact  require  to  be  proved  in  order  to  make  out 
what  the  Americans  persist  in  calling  a  ''  defence."  The  answer 
may  or  may  not  contain  a  counter-claim.  Then  the  plaintiff  is 
allowed,  except  in  California  and  Nevada,  a  reply.  In  Kentucky 
alone  the  old  English  rejoinder  and  surrejoinder  are  still  allowed. 
In  some  of  the  otates  a  demurrer  to  the  answer  is  allowed.  But 
in  many  cases  there  is  nothing  to  call  for  either  reply  or  demurrer, 
and  the  case  goes  to  trial  witnout  either.  And  the  Court's  control 
over  the  pleadings  is  abundantly  exercised  in  the  way  of  amend- 
ments and  of  striking  out  irrelevant  or  objectionable  matter. 
There  is  a  long  chapter  illustrating  the  modes  of  pleading,  and  the 
special  rules  as  to  sufficiency  of  averment  in  particular  suits, — a 
useful  imitation  of  those  judicial  monsters,  the  English  treatises  on 
Ifisi  Prius.  It  seems  to  be  impossible  to  obtain  a  recognition  of  the 
distinction  between  substantive  and  adjective  (or  procedure)  law. 
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Ka^$  Edinburgh  Portraits:  A  Series  of  Anecdotal  Biographies,  chiefly 
of  Scotchmen.  Mostly  written  by  James  Paterson,  and 
edited  by  tlAMEB  Maidment,  Advocate.  Popular  Lett«i^ 
press  Edition.  2  vols.  London :  Hamilton,  Adams,  &  Co. 
Glasgow :  T.  D.  Morison.     1885. 

Whkn  Kay's  Portraits  were  originally  collected  and  given  to  the 

public  in  1837,  they  were  accompanied  by  biographical  notices  of 

the  sabjects  of  the  plates.     These  notices  were  on  the  whole 

admirably  compiled,  and  it  is,  we  think,  matter  for  regret  that  the 

name  of  the  author  was  not  then  announced.     James  Paterson 

was  one  of  those  diligent  workers  in  the  bye-ways  of  literature, 

whose  labours  seldom  receive  the  recognition  they  deserve.   Seldom 

has  better  work  been  done  in  the  way  of  anecdotal  biography  than 

in  these   sketches  relating  to   the   portraits  by  Kay.     ^o  the 

inhabitant  of  Edinburgh  wno  takes  an  interest  in  its  history  and 

associations,   there    is  no  more    interesting  work.      It   appeals 

especially  to  the  lawyer ;  for  it  was  from  uie  Parliament  House 

that  Kay  drew  many  of  his  most  characteristic  subjects.     When 

the  two  handsome  volumes  which  formed  the  original  edition  of 

the  work  were  announced,  they  were  eagerly  subscribed  for,  and 

they  ultimately  became  of  great  value.     A  few  years  ago  a  second 

edition,  printed  from  the  original  plates,  was  produced,  and  then 

the  plates  were  destroyed.    Both  these  editions,  however,  command 

SQch  a  high  price  as  to  put  them  out  of  the  reach  of  collectors  of 

modest  means.    The  publishers  of  the  present  edition  have  sought 

to  supply  this  want.    They  have  produced  a  large  proportion  of 

the  biographies  issued  in  the  original  edition,  omitting  only  the 

shorter  or  less  interesting  notices ;  and  they  have  also  reproduced 

in  lithograph  a  selection  of  the  portraits  themselves.     The  result 

is  two  neatly  printed  and  handy  volumes  which  contain  a  great 

deal  of  amusing  information,  and  which,  though  of  course  they 

will  never  compete  with  the  larger  editions  of  the  Portraits,  serve 

to  pat  within  the  reach  of  the  public,  in  moderate  compass  and  at 

moderate  cost,  all  the  entertainment  to  be   derived  from   the 

perusal  of  the  original.     It  appeals  especially  to  the  lawyer  who 

wishes  to  study  the  social  manners  and  customs  prevalent  in  the 

profession  at  the  end  of  last  century. 


Belts  Principles  of  the  Law  of  Scotland.  Eighth  Edition.  Revised 
and  Enlarged.  By  William  Guthrib,  Advocate,  LL.D. 
Vol.  11. 

The  second  volume  of  Sheriff  Guthrie's  useful  work  has  followed 
the  first  with  commendable  promptness,  and  the  completed  edition 
of  the  Principles  will  be  welcomed  by  all  members  of  the  legal 
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profession  in  Scotland.  This  later  volnme  is  characterised  by  the 
same  care  and  exactitude  as  its  predecessor  in  giving  effect  to  the 
legislative  and  the  case  law,  which  from  time  to  time  necessitate 
revisions  and  new  editions.  Balk  for  balk,  the  volumes  are  much 
alike ;  and  althongh  the  additions  to  the  earlier  portion  of  the  work 
slightly  exceed  those  to  the  concluding  portions,  yet  Mr.  Bell's 
work  &as  been  divided  pretty  equally  between  the  two  volames. 
In  Book  Third,  which  relates  to  rights  arising  from  marriage  and 
the  constitution  of  a  family,  Mr.  Guthrie  has  had  to  give  effect 
not  only  to  a  large  body  of  decisions,  but  also  to  the  recent  statutes 
which  have  effected  so  much  change  in  this  part  of  the  law.  This 
has  involved  a  considerable  amount  of  trimming,  which  has  been 
very  lucidly  done  by  bracketings  and  changes  of  tense ;  and  the 
provisions  and  result  of  these  acts  have  also  been  succinctly  and 
clearly  set  forth  in  one  or  two  additional  paragraphs.  The  same 
commendations,  however,  must  in  fairness  be  applied  to  the  many 
other  divisions  of  the  work.  This  second  volume  contains  the 
index  to  both  volumes,  the  references  being  to  paragraphs.  The 
index  also  has  been  carefully  revised.  There  is  sdso  an  index 
of  cases. 


Notes  on  the  Law  of  Master  and  Servant.    By  Jakes  Paterson, 
M.A.,  Barrister-at-Law.     London :  Shaw  &  Sons. 

Mr.  Paterson  can  hardly  expect  his  little  work  to  be  much 
bought  or  used  in  Scotland,  as  he  has  not  consulted  the  de- 
cisions of  the  Scottish  Courts;  and  the  statement  on  the  title- 
page  that  the  book  contains  "  all  the  authorities "  must  be  read 
as  meaning  the  English  authorities  and  the  cases  in  the  House 
of  Lords. 

To  the  English  decisions  the  book  will  no  doubt  be  found  a 
useful  index,  taking,  as  it  does,  the  form  of  a  series  of  short  pro- 
positions (each  of  which  is  followed  by  the  authority  said  to  sub- 
stantiate it),  arranged  under  headings  such  as  **  Taxes  connected 
with  Servants/'  "  Employers'  Liability  Act."  It  is  difficult,  doubt- 
less, to  frame  these  short  stiitements  so  as  to  give  a  true  and 
simple  statement  of  the  point  decided,  but  in  many  cases  this  has 
been  skilfully  done.  We  may  suggest,  however,  that  some  of  those 
given  are  not  very  clear.  For  example,"  Workman  cleaning  machine 
and  suddenly  set  in  motion  "  is  not  very  neat,  while  "  Prostitute 
hiring  a  brougham  no  remedy  given  "  under  the  head  of  *'  Immoral 
and  Illegal  Contract  not  enforceable,"  strikes  us  as  not  very  per- 
spicuous, and,  even  when  understood,  rather  misleading.  No 
prudent  practitioner,  however,  would  use  such  a  proposition  as 
authority  without  fully  reading  the  case  cited  and  seeing  the 
qualification  under  which  alone  such  a  statement  could  be  made, 
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and  we  do  not  think  that  Mr.  Paterson  intends  that  he  should. 
His  hook  is  for  people  who  have  the  reports  and  wish  to  know 
which  of  them  to  refer  to. 

But  Mr.  Paterson  states  one  or  two  propositions  as  the  result  of 
authorities  with  which  we  are  familiar,  which  we  think  these 
authorities  do  not  at  all  warrant.  For  example.  Bunker  v.  Midland 
Bailway  Co.  (47  L.  J.  476)  does  not  in  the  least  support  the 
statement  that  a  hoj  employed  by  a  railway  company,  and  going 
with  a  ndlwaj  carman  to  assist  him,  is  not ''  bound  to  conform  *' 
to  his  orders  in  the  sense  of  the  Employers'  Liability  Act,  which  is 
the  meaning  we  attach  to  Mr.  Paterson's  short  proposition,  founded 
on  that  case.  The  yery  next  proposition  in  the  text,  which  is 
founded  on  MUlward  v.  Midland  Railway  Co,  (14  Q.  B.  D.  68), 
entirely  and  rightly  contradicts  it.  Now  these  cases  are  not  in 
the  least  in  conflict,  though  the  reader  of  Mr.  Paterson's  book 
would  expect  to  find  them  so.  Again,  it  would  be  erroneous  to 
accept  the  statement  of  Mr.  Paterson  on  p.  76,  that  the  effect 
of  the  Merchant  Seamen  Payment  of  Wages,  etc.  Act,  1880, 
§  11,  is  that  seamen  are  now  within  the  Employers'  Liability 
Act  They  are  not  so,  and  the  statute  cited  does  not  make  them 
80.  It  is  indeed  the  subject  of  some  agitation  whether  the  Act 
should  be  amended  so  as  to  extend  to  their  case.  Had  the  cases  in 
Scotland  come  within  the  scope  of  Mr.  Paterson's  work  he  would 
haye  escaped  this  error.    {Oakes  v.  Monkland  Iron  Co,,  11  E.  579.) 

We  haye  pointed  out  these  errors  as  an  honest  reyiewer  ought 
to  do,  but,  notwithstanding  their  existence,  we  still  say  and  belieye 
that  as  an  index  to  the  English  decisions  the  book  will  be  found 
very  useful*     It  is  the  product,  obyiously,  of  considerable  labour. 
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APPOINTMENTS. 

Mr.  Geobge  S.  Dundas,  Adyocate  (1867),  Sheriff-Substitute 
at  Campbeltown,  has  been  appointed  Sheriff-Substitute  at  Duns,  in 
saccession  to  Mr.  Dickson,  who,  as  we  previously  announced, 
succeeds  Mr.  Nicolson  at  Kirkcudbright. 

Ssy£N  members  of  the  Scottish  Bar  have  be^n  returned  to  Par- 
liament, and  six  have  failed  in  their  aspirations.  The  profession  in 
general,  however,  does  not  want  representatives,  there  being  no 
kss  than  157  lawyers  in  the  new  Parliament. 

Extra  North  Circuit. — Lords  Young  and  M'Laren;  Dundee, 
Monday,  18th  January ;  Perth,  Tuesday,  19th  January ;  Aber- 
deen, Thursday,  21st  January.  John  Rankine,  Esq.,  Advocate- 
Beputc ;  Horace  Skeete,  Clerk. 
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During  the  hearing  of  the  Armstrong  case  in  London,  a 
barrister  has  complained  of  the  difficnlty  of  getting  admission  to 
the  conrt.  They  were  not  allowed  admission  unless  thej  pnt  on 
their  robes  at  the  Temple,  instead  of  robing  at  the  court.  Mr. 
Justice  Lopes — Probably  the  Sheriff  did  not  know  you.  The 
Barrister — ^I  told  him  I  was  a  member  of  the  Bar,  and  still  he 
refused  me  admission.  Mr.  Justice  Lopes  —  I  remember  once 
travelling,  and  having  lost  my  ticket,  told  the  gaard  that  I  was 
the  judge  of  the  Assize.  The  guard  replied — ^I  have  heard  that 
story  before  (laughter). 

The  rough-and-ready  justice  which  some  of  the  County  Court 
judges  administer  from  time  to  time,  whether  under  the  name  of 
law  or  equity,  has  produced  few  more  remarkable  decisions  than 
one  which  his  Honour  Judge  Hughes  delivered  last  Friday  at 
Stockport.  An  action  was  brought  against  the  referee  or  judge  in 
a  walking  match,  on  the  ground  that  he  had  unfairly  awarded  the 
prize  to  his  own  son,  and  apparently  not  satisfied  with  the  evidence 
on  either  side,  his  Honour  determined  to  settle  the  dispute  on  the 
principle  solvitur  anibtdando.  Accordingly  the  match  is  to  be 
walkea  again  in  the  presence  of  the  County  Court  judge  himself, 
with  an  assessor  to  assist  him,  though  the  latter  precaution,  in  the 
case  of  Judge  Hughes,  does  not  seem  altogether  called  for.  There 
is  no  reason,  that  we  are  aware  of,  why  a  good  judge  of  County 
Courts  should  not  be  an  equally  good  judge  of  professional 
pedestrianism,  but  it  is  not  every  County  Court  judge  who  would 
nave  the  courage  to  give  the  world  such  practical  proof  of  his 
versatility. 

The  point,  reserved  by  him  on  circuit,  which  Lord  Justice 
Lopes  decided  in  Pandarf  ^  Co.  v.  Hamilton,  Fraser,  ^  Co,,  is  one 
of  those  knotty  legal  questions  in  which  the  old  text-books  are 
rich,  but  which  oo  not  often  crop  up  in  these  duller  days. 
Damage  by  rats  on  board  ship  has  been  made  the  subject  of  more 
than  one  action,  but  prior  to  the  case  we  are  speaking  of  no 
decision  has  ever  yet  been  given  upon  a  case  where  rats  have 
been  the  cause  of  an  inroad  of  sea-water  into  the  vessel.  The 
rats  in  the  present  instance  had  eaten  a  hole  in  a  pipe  by  which 
sea-water  was  pumped  up  to  the  ship's  bath-room,  and  through 
this  hole  the  water  had  reached  and  damaged  a  cargo  of  rice. 
The  short  point  was,  whether  the  shipowners,  in  the  absence  of 
negligence  on  their  part  in  regard  to  the  rats,  were  liable  to  the 
cargo  owners  for  such  damage  under  bills  of  lading  and  charter- 

?arty  excepting  all  dangers  '^  of  the  sea,  rivers,  and  navigation." 
*hough  a  long  array  of  cases  was  cited  for  the  plaintiff,  diere  is, 
as  we  have  said,  no  authority  which  directly  bears  upon  the  point. 
In  Dale  v.  Hall  (1  Wil.  281),  decided  as  long  ago  as  1750,  the 
circumstances  appear  to  have  been  very  similar  to  the  present ; 
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bat  the  defendant  was  simply  a  hoyman,  unprotected  by  bill  of 
lading  or  ciiarter-party,  and  tliough  he  was  held  liable,  all  that  the 
case  really  decides  is  that  damage  by  rats  is  not  "  the  act  of  God." 
L'reroni  v.  2>rwry  (22  L.  J.  2,  Ex. ;  8  Ex.  166)  and  Kay  v.  WTirelrr 
(L.  Rep.  2  C.  R  302  ;  16  L.  T.  Rep.  N.  S.  66)  are  also  cases  of 
«laraage  by  rats,  but  there  the  rats  attacked  the  cargo  itself,  and 
what  was  decided  was,  as  might  be  expected,  that  such  damage 
is  not  a  **  peril  of  the  sea"     The  first  of  these  cases  does  furnish 
some  authority,  such  as  it  is,  in  favour  of  the  defendants  in  the 
present  case,  in  the  shape  of  a  dictum  of  Chief  Baron  Pollock, 
that  if  the  rats  had  maae  a  hole  in  the  ship,  through  which  salt 
water  had   entered,  **  that  might  very  likely  be  a  case  of  sea 
damage ;  '*    but  this  is  a  pure  dictum.     In   default  of  express 
authority,  both  sides  were  ariven  to  drawing  inferences  from  the 
more  or  less  analogous  cases  of  damage  to  cargo  in  consequence 
of  collision    or   barratry.     The  most  pertinent  of  these  is   the 
comparativelv  recent  decision  of  the  Court  of  Appeal  in  Woodley 
V.  Mkliell  (48  L.  T.  Rep.  N.  S.  599 :  11  Q.  B.  Div.  47),  where  the 
Master  of  the  Rolls  gave  his  authority  to  the  doctrine  that  a 
collision  where  neither  vessel  is  in  fault  "  is  or  may  be  "  a  peril 
••f  the  sea.     Mainlv  from  this  case  and  that  of  The  Chasca  (32 
L.  T.  Rep.  N.  S.  838 ;  L.  Rep.  4  A.  &  E.  446)  counsel  for  the 
defendants  deduced  the  proposition  that  every  inroad  of  sea-water 
which  has  not  for  its  effective  cause  some  human  act  or  omission, 
criminal  or  negligent,  is  a  peril  of  the  sea,  and  to  this  doctrine 
the  Lord  Justice  appears  to  have  given  his  assent  in  the  judgment 
which  he  finally  delivered  in  favour  of  the  defendants.     Never- 
theless there  seems  a  good  deal  of  force  in  the  argument  for  the 
plaintiffs,  that  to  make  the  peril  a  peril  of  the  sea,  the  cause,  that 
is  to  say,  the  effective  cause,  must  be  peculiar  to  the  sea  or  to 
navigation.     Here,  it  was  argued,  the  effective  cause  is  rate,  and 
n(»t  only  are  rats  not  peculiar  to  the  sea,  but  their  modus  operandi, 
the  gnawing  through  of  a  pipe,  might  have  been  the  cause  of  all 
but  identical  mischief  on  land.     The  one   point  on  which  the 
defendants  can  rely  to  meet  this  argument  is,  that  the  liquid 
admitted  by  the  hole  in  the  pipe  was  sea-water.     Had  it  been 
fresh  water — say  from  a  condenser  or  a  fresh-water  tank — their 
proposition  as  formulated  above  must  have  failed.    The  distinction 
is  so  subtle  that,  on  the  mere  doctrine  of  chances,  it  will  be  odd  if 
one  or  other  of  the  Courts  above  does  not  take  a  different  view  of 
the  case. — Law  Times, 
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Implied  mandate — Parent  and  child — Circumstances  where  following 
Ferguson  &  Lillie  v,  Stephen  {2nd  March  1864,  2  .\farp.  804).— Held 
that  though  no  notice  had  been  given  to  the  parsaer,  who  had  supplied 
the  goods  to  the  defender's  son,  circumstances  were  disclosed  which  were 
sufficient  to  interrupt  a  previous  unplied  mandate,  and  the  defender  was 
assoilzied. 

The  following  interlocutors  disclose  the  circumstances  of  this  case : — 

"  Wick^  20th  Jxdy  1885. — Having  heard  parties'  procurators,  and  made 
avizandum  with  the  debate,  proof,  and  process :  Finds  in  fact,  (1)  the 
amount  sued  for,  viz.  £60,  4s.  4d.,  is  brought  out  to  the  debit  after 
crediting  the  sum  of  £4,  Is.  8^d.  in  connection  with  transactions  had  by 
the  pursuer  with  the  defender's  son  John  Campbell,  and  these  sums 
amount  together  to  £64,  6s.  O^d. ;  (2)  items  in  the  account  sued  upon, 
amounting  to  £32,  4s.  2|d.,  are  goods  appearing  in  the  pursuer's  ledger 
as  having  been  supplied  by  him  to  or  on  the  authority  of  the  said  John 
Campbell,  on  and  after  17th  March  1881 ;  and  items  also  in  said  account, 
under  dates  Ist  June  and  6th  July  1883,  amounting  to  16s.  lid.,  are 
charged  by  the  pursuer  against  John  Campbell  in  the  accounts  Nos.  16 
and  17  of  process,  rendered  by  the  pursuer  against  John  Campbell — said 
two  sums  amounting  to  £33,  Is.  l^d. ;  (3)  the  item  3s.  9d.  charged  in 
the  said  account,  under  date  5th  March  1883,  is  not  proved  to  have  been 
supplied  to  the  defender  or  to  any  person  for  whom  he  is  responsible ;  (4) 
the  said  two  sums  of  £33,  Is.  l^d.  and  3?.  9d.  amount  together  to 
£33,  4s.  lOJd.,  and  the  difference  between  the  said  sums  of  £64,  68.  Did. 
and  £33,  4s.  lOJd.  is  £31,  Is.  2d.;  (5)  the  sum  of  £28,  lis.  lid.  was, 
before  the  present  action  was  brought,  tendered  by  the  defender  to  tho 
pursuer  as  in  payment  of  the  pursuer's  claim  against  the  defender  ;  and 
the  sum  of  £22,  5s.  8d.  was  tendered  by  the  defender  in  his  defences,  and 
a  bank  deposit-receipt  for  the  said  amount,  in  name  of  the  Clerk  of  Court, 
was  lodged  by  him  in  process :  Finds  in  law,  (1)  the  defender  is  not 
liable  in  the  said  amount  of  £33,  4s.  lO^d. ;  (2)  he  is  liable  in  the 
difference  between  that  amount  and  the  foresaid  amount  of  £64,  6s.  Oid., 
viz.  £31,  Is.  2d. :  Therefore  decerns  against  the  defender  for  the  said 
amount  of  £31,  Is.  2d. ;  quoad  uUra,  assoilzies  the  defender  and  decerns ; 
grants  authority  to  the  said  Clerk  of  Court  to  pay  over  to  the  pursuer 
the  said  deposited  amount  of  £22,  5s.  8d.,  with  the  interest  accrued 
thereon,  towards  satisfaction  of  the  said  sum  of  £31,  Is.  2d.  decerned 
for :  Finds  the  defender  entitled  to  expenses ;  allows  an  account  thereof 
to  be  lodged,  and  when  lodged,  remits  the  same  to  the  Auditor  of  Court 
to  tax  and  report,  and  decerns.  E.  Erskine  Harper. 

"  Note, — The  defender  pleads  that  he  is  not  liable  in  those  items  of  the 
(^count  sued  upon,  No.  4  of  process,  which  he  details  in  the  statement, 
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No.  11  of  process.     The  amount  sued  for  is  £60,  4s.  4d. :  the  items  for 
which  the  defender  says  he  is  not  liable  amount  to  £37,  8s.  ll^d. 

"  It  appears  from  the  pursuer's  ledger,  a  certified  excerpt  from  which 
Is  Xo.  43  of  process,  that  of  the  said  amount  £37,  8s.  ll^d.,  the  sum  of 
£3*2, 4s.  2id.  is  charged  for  goods  on  and  after  17th  March  1881  against 
which  the  name  of  the  defender's  son  John  stands.  The  difference 
between  the  amounts  is  £5,  4s.  9d.,  and  is  made  up  of  the  follo¥nng  items 
appearing  in  No.  1 1  of  process,  viz. : — 

18S1,  June  20,         .        .        .        £3    4    0 

„       Aug.  31,         ...  080 

1H82,  Jan.  28,  .         .  0  12     1 

1883,  March  5,         .         .         .  0     3     9 

„       June  11,  ...  0     9  11 

„       July  fi,  ...  070 

£5     4     9 

**  Of  these  the  items  9s.  lid.  and  7s.  are  charged  by  the  pursuer  in  the 
aoronnts,  Xos.  16  and  17  of  process,  rendered  by  him  against  John 
Campbell.  The  amount  in  No.  1 1  of  process,  as  against  John  Campbell, 
maybe  thus  taken  as  £33,  Is.  IJd.  (£32,  4s.  2id.  +  9s.  lid. +  78.= 
£;i3.  Is.  lid.).  The  remaining  four  of  the  items  referred  to  appear  in 
the  pursuer's  ledger,  bnt  none  of  them  appears  there  against  John  Camp- 
Wl.  The  items  £3,  is.  and  8s.  appear  in  the  le  Iger  with  the  name  of 
the  defender  s  son  Adam  against  them ;  against  the  item  12s.  1  d.  no  name 
appears;  and  the  letters  *Servt.'  appear  against  the  item  38.  9d.  The 
first  three  of  these  items,  viz.  £3,  4s.,  8s.,  and  12s.  Id.,  besides  appearing 
ia  the  ledger,  appear  iu  the  accounts,  Nos.  13  and  14  of  process,  rendered 
^y  the  pursuer  to  the  defender,  and  to  account  of  which,  and  of  an  earlier 
account,  No.  12  of  process,  and  a  later  account,  No.  15  of  process, 
monies  were  paid  by  the  defender  to  the  pursuer  from  time  to  time,  and 
there  is  no  evidence  of  the  defender  having  ever  objected  to  them. 
MjreoTcr,  as  to  those  items  against  which  Adam  Campbell's  name 
appears,  it  is  in  evidence  that  the  members  of  the  defender's  family  were 
in  a<e  for  years  to  supply  themselves  with  goods  from  the  pursuer,  for 
which  the  defender  was  also  in  use  to  pay ;  and  no  special  defence  is 
stated  against  this  charge.  The  item  3s.  9d.  does  not  appear  in  any  of 
the  accounts  rendered  to  the  defender.  The  Sheriff-Substitute  thinks 
that  the  defender  is  liable  in  the  said  items  of  £3,  43.,  8s.,  and  128.  Id., 
hut  not  in  the  item  3s.  9d. 

''Assuming  that  the  defender  is  not  liable  to  the  pursuer  in  the 
parsuer's  said  charges  against  John  Campbell,  the  amount  due  by  the 
'Hender  to  the  pursuer  is  £31,  Is.  2d.,  thus : — 

Sued  for  as  per  No.  4  of  process,         .         .        £60     4     4 
Deduct  the  foresaid 0    3     9 


Deduct  as  against  John  Campbell, 


Add  credits  given  in  No.  4  to  John  Camp- 
bell's account, 


£00     0 
33     I 

7 

£26  19 
4     1 

£31     1     2 
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^  The  credits  to  John  CampbeD  are  here  added  because  they  are  giren 
effect  to  as  abeadj  stated  in  the  accoont,  No.  4  of  process,  sued  on ;  for 
of  course  if  the  defender  is  not  liable  for  John,  he  is  not  entitled  to  the 
benefit  of  John's  credits. 

^  The  real  dispute  l>etween  parties  is  whether  the  defender  is  liable  Id 
the  pnrsner^s  charges  against  John  Campbell  on  and  after  17tli  March 
1881. 

^  It  is  not  disputed  that,  as  already  mentioned,  the  members  of  the 
defender's  family  were  in  use  for  years  to  supply  themselyes  from  the 
pursuer  with  goods  for  which  the  defender  was  in  use  to  pay.  The 
defender  says  he  paid  for  the  goods  '  without  a  grrudge.' 

^  The  question  then  is,  did  anything  occur  from  which  the  defender 
ought  to  have  known  or  inferred  that  the  premus  implied  mandate  by  the 
defender  to  the  pursuer,  as  to  supplying  John  Campbell  with  goods,  did 
not  apply  to  goods  supplied  to  him  on  and  after  17th  March  1881  ? 

''The  defender  says, ' I  paid  the  goods  for  John  till  March  1881.  I 
did  not  intimate  to  the  pursuer  then  that  I  would  not  be  responsible  for 
the  goods  supph'ed  to  John  afterwards.  I  never  intimated  to  the  pursuer 
that  I  would  not  be  responsible  for  goods  supplied  by  him  to  Joha  He 
never  put  the  question  to  me.' 

**  But  it  is  in  evidence  that  in  March  1881  John  Campbell  left  his 
father's  house,  married,  became  tenant  of  the  farm  of  Folly,  aod  took  u]) 
his  residence  there.  It  does  not  appear  expressly  that  the  pursner  knew 
of  John  Campbell's  marriage;  but  from  the  relations  between  parties 
disclosed  in  the  proof,  it  may  be  taken,  the  Shenff-Substitute  thinks,  that 
he  did  know.  He  knew,  however,  of  John  Campbell's  tenancy  of  Folly, 
and  of  his  taking  up  his  residence  there  as  the  farm  tenant;  and  he 
transacted  with  John  Campbell  as  farming  on  his  own  account.  In  these 
circumstances  the  pursuer  had  no  right,  as  the  Sheriff-Substitute  thinks, 
to  suppose  or  to  hold  that  the  defender  was  liable  in  John  Campbell's 
transactions.  Indeed,  the  circumstances  were  such,  and  so  overt,  that 
the  pursuer  was  amply  put  upon  his  guard,  and  should  have  obtained  the 
defender's  authority  to  supply  John  Campbell  with  goods,  if  he  was  to 
hold  the  defender  liable  in  the  price  of  them.  The  Sheriff-Substitute  has 
therefore  held  that  the  defender  is  not  liable  for  John  Campbell  in  the 
foresaid  sum  of  £33,  Is.  l^d.  The  case  of  Ferguson  ^  Litlie  v.  SUphai 
(2  Macp.  804)  may  be  referred  to.  But  further,  the  accounts  Nos.  16  and 
17  of  process  are  accounts  rendered  by  the  pursuer  against  John  Camp- 
bell himself  for  the  goods  supplied  to  John  Campbell  on  and  after  17th 
March  1881. 

"  Then  the  accounts,  Nos.  12-15  inclusive  of  process,  are  accounts 
rendered  by  the  pursuer  to  the  defender.  These  are  continuous 
accounts ;  they  show  payments  to  account  by  the  defender ;  the  last  item 
in  them  is  under  date  April  1884,  and  in  none  of  them  do  those  items 
appear  which  the  pursuer  says  he  supplied  to  John  Campbell  on  and  after 
17th  March  1881,  and  for  which,  in  this  action,  he  seeks  to  hold  the 
defender  liable. 

"  The  pursuer  pleaded  the  fact  that  in  the  statement  of  account,  No.  15 
of  process,  appear  the  words,  'To  amount  of  John's  account,  £27, 
8s.  7JA,'  and  that  upon  that  statement  of  account  the  defender  paid  him 
£40.  That  statement  bears  internal  e?idence  that  it  was  not  rendered  to 
the  defender  until  ou  or  after  April  1884  ;  and  John  Campbell  left  this 
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coimtrj  in  1883;  and,  as  already  pointed  out,  the  pursuer's  charges 
against  John  Campbell  were  not  stated  in  any  account  rendered  by  the 
parsner  to  the  defender,  but,  contrariwise,  were  stated  in  the  accounts, 
Xos.  16  and  17  of  process,  against  John  Campbell  himself. 

"  In  the  matter  of  expenses : — The  defender  tendered  with  his  defences, 
and  deposited  in  Court  the  sum  of  £22,  5s.  8d.,  being  the  difiference,  he 
says,  between  the  amount  shown  in  No.  11  of  process — the  difference 
is  really  £22,  ISs.  4|d.  The  account.  No.  15  of  process,  after 
deduction  of  the  sum  of  £40,  paid  by  the  defender  to  the  pursuer  in 
Aogust  1884,  and  as  to  which  there  is  no  dispute,  shows  a  balance 
against  the  defender  of  £28,  lis.  lid.  This  balance  the  defender  says 
he  offered  to  the  pursuer  before  the  action  was  brought ;  and  the  pursuer 
says, '  He '  (the  defender)  *  did  not  offer  the  payment  of  balance.  No.  15 
of  process,  £28,  lis.  lid.  He  offered  to  pay  his  own  account,  exclusive 
of  purchases  made  by  John.'  The  account.  No.  15  of  process,  shows 
that  the  amount  of  the  defender's  said  own  account,  after  deduction  of  the 
foresaid  £40,  was  £28,  lis.  lid.  Further,  in  the  account  sued  for  are 
included  items  as  supplied  after  7th  July  1884,  amounting  to  £4,  3s.  8d. 
The  defender  says — and  there  is  no  contradiction — that  he  does  not 
dispute  this  claim,  that  he  never  was  asked  to  pay  for  it,  and  that  the 
first  demand  for  payment  of  it  was  by  the  present  action.  These  two 
sums,  viz.  £28,  lis.  lid.,  and  £4,  38.  8d.,  amount  to  £32,  15s.  7d., 
which  exceed  the  amount  for  which  the  pursuer  has  obtained  decree.  In 
these  circumstances,  the  Sheriff-Substitute  thinks  that  the  defender  is 
entitled  to  expenses.  B.  E.  H." 

"  IVick,  '2Ath  July  1885. — The  pursuer  appeals  to  the  Sheriff. 

"  George  M.  SuTtiERLAND, 

Solicitor^  Wich 
"Alex.  Mackay, 
Solicitor,  Thurso,  Agent  for  Pursuer.^' 

''  Wick,  2Sth  July  1885. — The  Sheriff  appoints  parties'  procurators  to 
l)e  heard  at  his  present  sittings.  Geo.  H.  Thoms.'* 

'*  Wick,  29/A  July  1885.— The  Sheriff  allows  the  minute  now  tendered 
for  the  pursuer  to  be  received,  and,  having  heard  parties'  procurators, 
makes  avizandum.  Geo.  H.  Thoms." 

^*  Wick,  (}th  August  1885. — The  Sheriff  having  considered  this  appeal, 
with  the  debate,  dismisses  the  appeal,  and  adheres  to  the  interlocutor 
submitted  to  review,  with  additional  expenses,  as  these  may  be  taxed,  and 
decerns.  Geo.  H.  Thoms. 

^'Note, — This  is  a  narrower  case  than  Ferguson  d:  Lillie  v.  Stephni 
(2nd  March  1864,  2  Macp.  804),  but  still  looking  to  the  presumption  of 
law,  as  stated  by  Lord  Neaves,  the  Sheriff  concurs  in  thinking  that  the 
pursuer  has  failed  to  prove  his  case  against  the  defender. 

"  G.  H.  T.'' 

The  pursuer  appealed  to  the  First  Division  of  the  Court  of  Session, 
hot  on  advising  with  counsel  abandoned  the  appeal  on  25th  November 
1885. 

Act.  Mackay — Alt,  Bruce. 
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SHERIFF  COURT  OF  FORFARSHIRE  (FORFAR). 
Sheriffs  CoxRiE  Thomson  and  Robertson. 

HAY  &  KYD,  agricultural  AUCTIONEEKS,   PERTH,   V,  JAMES 
POWRIE,   ESQ.   OF   RESWALLIE,    FORFAR. 

Billg  ^AccejAor — Presumption  that  hills  not  paid, — ^This  was  an  action 
at  the  instance  of  Messrs.  Hay  &  Kjd,  agricnltond  auctioneers,  Perth, 
against  James  Fowrie,  Esq.  of  Reswallie,  Forfar,  for  payment  of  the 
sums  of  £10,  £10,  and  £25  respecUTely,  being  balances  on  certain  bills 
which  fell  due  in  the  beginning  of  1883,  drawn  by  the  pursuers  upon 
and  accepted  by  the  defender  and  Mr.  John  Ogilry,  farmer,  South  Gask, 
Coupar-Angus,  whose  estates  were  sequestrated  on  12th  April  1884. 
Defender  admitted  the  bills,  but  stated  in  defence  that  Ogilyy  was  for 
years  prenons  to  his  sequestration  in  the  practice  of  purchasing  cattle 
at  pursuers*  auction  mart,  and  paying  for  them  in  cash  or  bills,  and  he 
preTailed  upon  defender  to  become  cautioner  for  him  in  seyeral  of  the  bill 
transactions,  by  jointly  accepting  with  him  some  of  the  bills ;  and  that 
the  bills  founded  on  were  renewals  of  previous  bills  retired  by  Ogilvy, 
handing  to  pursuers  his  and  defender*s  acceptances  for  smaller  amounts 
and  paying  the  difference  in  cash,  according  to  the  usual  course  of 
dealing  between  pursuers  and  Ogilvy.  He  also  stated  that  Ogilvy  had, 
on  9th  May  1883,  remitted  pursuers  £150  to  be  applied  towards— 
(1)  p  lyment  of  the  balances  sued  for,  and  (2)  in  reduction  of  the  balance 
due  on  their  general  account  Pursuers  in  answer  stated  that  the  £150 
was  remitted  to  be  placed  to  the  credit  of  the  general  account,  which 
was  done,  and  pled  that  (1)  the  defender  being  justly  indebted  and  rest- 
ing owing  the  sums  sued  for,  decree  should  be  pronounced  as  craved ; 
and  (2)  as  one  of  the  acceptors  of  the  bills  he  was  bound  and  obliged 
to  pay  the  same  so  far  as  unpaid.  The  defender  pled  that  (1)  the  sams 
sued  for  having  been  paid  to  pursuers  by  Ogilvy  he  was  entitled  to 
absolvitor;  (2)  the  pursuers  having  accepted  renewal  bills  for  smaller 
amounts,  in  accordance  with  a  course  of  dealing  bet  ween  them  and 
Ogilvy,  thereby  discharged  defender  of  all  liability  for  the  said  bills  iu 
respect  of  which  he  was  sued ;  and  (3)  the  pursuers  being  well  aware 
that  defender  signed  the  said  bills  in  the  character  of  cautioner  to  them 
for  Ogilvy,  had  by  giving  time  to  Ogilvy  to  pay  the  differences  between 
the  said  bills  and  renewals,  without  the  consent  and  concurrence  of 
defender,  lost  all  claim  they  might  otherwise  have  had  against  defender. 
Proof  was  led,  and  decree  thereafter  granted  by  the  Sheriff-Principal,  on 
appeal  by  pursuers,  in  terms  of  the  prayer  of  the  petition,  with  expenses. 
The  circumstances  of  the  case  are  disclosed  by  the  following  interlocutors 
and  notes : — 

''Forfar,  29th  October  1885.— The  Sheriff-Substitute  having  made 
avizandum  with  the  proof  and  productions  :  Finds  in  fact  that  the  sums 
sued  for  have  been  paid :  Finds  in  law  that  the  defender  is  not  liable  to 
pay  the  sums  now  sued  for,  therefore  assoilzies  him  from  the  conclusions 
of  the  petition,  and  nnds  him  entitled  to  expenses,  remits  to  the  Auditor 
to  tax  these  and  report,  and  decerns.  Ar*Bx.  Robertson. 

"  Note. — After  carefully  considering  the  course  of  dealings  between 
He  pursuers  and  John  Ogilvy,  I  have  cone  to  be  of  opinion  that  the 
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(fiferences  sued  for  have  been  paid.  The  three  bills  mentioned  in  the 
coDdescendence  were  renewals  of  previous  bills  drawn  by  the  pursuers 
and  accepted  by  John  Ogilvy  and  the  defender  long  before.  These  old 
bills  vere  renewed  from  time  to  time  by  bills  for  smaller  amounts,  the 
differences  being  paid  by  Ogilvy  at  the  time  or  soon  after.  As  each  re- 
oewal  was  granted  and  taken,  the  older  bill  was  given  up.  This  was  the 
course  of  dealing  between  the  parties,  and  the  sums  sued  for  are  therefore 
exceptions  to  the  usual  course  of  dealings,  being  differences  which  were 
Qsaally  paid  at  the  time,  and  the  bills  are  bills  wliich  were  usually  given 
up  when  the  renewals  were  granted.  There  is  a  strong  presumption 
that  these  differences  were  paid  at  the  time  by  Ogilvy,  because  bills  for 
smaUer  amounts  would  not  otherwise  have  been  taken.  But  assuming 
that  these  differences  were  not  paid  at  the  time,  I  think  they  were  all 
wiped  out  in  May  1883 :  that  is,  some  months  after  the  renewals  were 
taken  by  the  pursuers.  For  Ogilvy  then  sent  a  sum  of  £160  to  the 
pursuers,  and  they  were  bound  to  apply  this  money  first  to  the  payment 
of  these  differences,  before  liquidating  any  other  debt  of  Ogilvy's. 
Instead  of  doing  so  they  applied  this  money  to  liquidate  Ogilvy*s  open 
account  I  think  the  prior  dealings  of  the  parties—  that  is,  the  renewing 
of  bills  by  bills  of  a  smaller  amount — was  in  law  an  appropriation  of  any 
of  Ogilvy's  money  first  coming  to  hand  to  the  payment  of  the  differences 
on  the  bills.  If  these  differences  were  not  paid  at  the  time,  as  the  trans- 
action implies,  and  as  they  ought  to  have  been,  the  very  first  money  of 
Ogilvy's  that  came  into  the  pursuers'  hands  ought  to  have  been  applied 
by  the  pui-suers  to  this  purpose.  When,  therefore,  Ogilvy  sent  £160 
to  the  pursuers  in  May  1883,  with  instructions  *  to  reduce  my  account 
with  you,'  I  think  the  first  charge  on  this  money  was  clearly  the  payment 
of  any  unpaid  differences.  I  cannot  view  this  payment  of  £150  by 
Ogilvy  as  an  indefinite  payment,  to  be  applied  by  the  creditor  to  the  least 
secured  debt,  according  to  the  well-known  rule  of  law.  The  pursuers 
by  keeping  up  an  old  bill  after  they  had  taken  a  renewal  for  a  less 
amount,  had  really  instructions  to  appropriate  the  first  money  they  got 
belonging  to  Ogilvy  to  the  payment  of  the  difference  between  the  bill.-. 
Except  on  this  footing,  they  had  no  right  to  keep  up  the  old  bill. 
Without  therefore  deciding  the  further  question  as  to  how  far  the 
defender  was  cautioner  merely  for  Ogilvy  on  the  bills,  and  how  far  he 
was  freed  by  the  pursuers  giving  time  to  Ogilvy,  and  so  preventing  the 
defender  protecting  himself  before  Ogilvy  became  insolvent,  I  am  of 
opimon  that  the  sums  sued  for  have  been  paid.  A.  R." 

On  appeal  the  Sheriff  reversed,  and  granted  decree  in  favour  of  the 
pursuers,  with  expenses. 

^^ Edinburgh^  llth  December  1885. — Having  considered  the  cause, 
recalls  the  interlocutor  appealed  from :  Finds  that  the  pursuers  are  the 
holders  of  the  bills  libelled ;  that  the  defender  is  an  acceptor  of  the  same, 
and  that  he  has  failed  to  prove  that  the  balances  sued  for  have  been 
paid;  therefore  decerns  in  terms  of  the  conclusions  of  the  libel:  Finds 
the  pursuers  entitled  to  the  expenses  of  process,  remits  to  the  Auditor  to 
tax  and  to  report  to  the  Sheriff-Substitute. 

"  John  Comrie  Thomson. 

^Note. — ^The  bills  in  question  were  not  given  up  to  the  debtor,  and 
the  presumption  is  that  they  were  not  paid.     There  seems  to  me  to  be 
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no  satisfactory  evideoce  to  rebut  thai  prc5um]>t ion,  unless  the  payment 
of  £150  by  O^Wyy  is  to  l)e  imputed  to  the  extinction  of  the  balance  of 
debt  remaining  due  opon  them.  But  that  payment  must  be  held  to  hare 
been  properly  appUed  towards  the  redaction  of  the  account  standing  in 
the  pursuers'  books  against  Ogilvy.  That  is  the  natural  meaning  of  the 
expression,  *  to  reduce  my  acconnt  with  you.'  At  any  rate  the  direction 
was  not  so  specific  as  to  prevent  the  creditors  from  applying  the  amount 
towards  the  wiping  off  of  the  unsecured  debt,  and  this  was  what  they 
did.  J.  C.  T." 

Act  .Watt  &  Caesar — Alt,  Lowson  &  M'Lean. 
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Ship  and  Shipping. — Charter-party — BiU  of  lading — Incorporation  of 
terms  of  charter-party  —  Inconsistent  clauses  —  Freight  —  Lietu  —  CertaiD 
goods  were  shipped  on  board  the  defendant's  ship  under  a  bill  of  lading 
by  which  they  were  made  deliverable  at  the  port  of  discharge  to  the 
plaintiffs,  the  consignees,  the  freight  to  be  payable  on  delivery  at  the  rate 
of  22s.  6d.  per  ton,  and  all  other  expenses  were  to  be  borne  by  the 
receivers,  "and  other  conditions  as  per  charter-party."  The  charter- 
party,  which  provided  for  payment  of  freight  at  the  rate  of  £1,  lis.  3d. 
per  ton,  contained  a  clause  giving  the  shipowner  '*  an  absolute  lien  on 
the  cargo  for  freight,  dead  freight,  demurrage,  lighterage  at  port  of 
discharge,  and  average."  There  was  a  further  clause  under  which  the 
captain  was  to  sign  bills  of  lading  at  any  rate  of  freight,  *'  but  should  the 
total  freight  as  per  bills  of  lading  be  under  the  amount  estimated  to  be 
earned  by  this  charter,  the  captain  to  demand  payment  of  any  difference 
in  advance."  When  the  ship  arrived  at  the  port  of  discharge,  the 
shipowner  claimed  payment  of  the  freight  specified  in  the  charter-party, 
and  the  plaintiffs,  the  consignees,  in  order  to  obtain  delivery  of  the 
cargo,  which  had  been  detained  by  the  defendant  under  sections  193  a* id 
194  of  the  Mersey  Docks  Acts  Consolidation  Act,  1858,  were  compelled 
to  pay  the  difference  between  the  freight  specified  in  the  bill  of  lading 
and  the  charter-party  freight.  In  an  action  to  recover  the  amount  so 
paid : — Heldy  that  the  shipowner  had  no  right  of  lien  for  the  charter-party 
freight,  inasmuch  as  the  clause  in  the  charter-party  as  to  the  payment 
of  freight  was  inconsistent  with  the  contract  as  to  the  payment  of 
freight  contained  in  the  bill  of  lading,  and  therefore  could  not  be 
incorporated  into  the  bill  of  lading,  and  that  the  plaintiffs  were  only 
liable  for  the  amount  of  freight  specified  in  the  bill  of  lading.  Gardner 
4r  Sons  V.  Trechniann  (App.),  54  L.  J.  Rep.  Q.  B.  515. 

Ship  and  Shipping. — General  average — Port  of  refuge — Expense  of 
reloading  cargo, — A  vessel  having  suffered  a  particular  average  loss,  the 
captain,  acting  properly  for  the  safety  of  the  common  adventure,  put 
into  a  port  of  refuge  and  unloaded  the  cargo.  The  vessel  was  then 
repaire<^  reloaded,  and  completed  her  voyage: — Held  (affirming  the 
decision  of  the  Court  of  Appeal),  that  the  expense  of  re-shipping  the 
cargo  was  not  chargeable  to  general  average.  Svensden  v.  Wallace 
Brothers  (H.  L.),  54  L.  J.  Rep.  Q.  B.  497. 

Whether  the  expenses  incurred  for  pilotage  and  other  charges  in 
leaving  port  were  the  subject  of  general  average  was  not  decided. — Ihid, 


THE 


JOURNAL    OF    JURISPRUDENCE. 


CAN  A  RATIONAL  FORM  OF  GOVERNMENT  RESULT 
FROM  A  SYSTEM  OF  ABSOLUTELY  EQUAL 
VOTES? 

The  British  Constitution  has  tended  in  the  main  to  adapt  itself 
nniformlj  to  the  needs  of  the  nation,  but  its  gradual  development 
has  more  than  once  been  interrupted  by  sudden  changes.  It  lias 
been  unexpectedly  threatened  at  one  time  with  despotism,  at 
another  with  anarchy.  It  has  been  suddenly  reclaimed  from  both. 
External  movements  of  various  sorts,  reformations,  revolutions, 
have  forcibly  affected  its  bent. 

We  are  accustomed  to  associate  these  sudden  alterations  in  fornr» 
with  the  violence  of  semi-civilized  times.  We  are  apt  to  think 
them  foreign  to  our  present  orderly  and  constitutional  condition. 
Yet  it  is  strangely  true  that  never  in  the  past  has  the  constitution 
of  our  country  undergone  a  more  radical  change  than  has  just 
been  effected  in  it  by  the  mild  means  of  free  parliamentary  dis- 
cussion and  legislation.  We  read  in  the  history  of  England  of 
transitions  from  a  kingship  to  an  aristocracy ;  from  the  rule  of  a 
minority  to  that  of  a  majority ;  but  for  the  year  1885  is  reserved 
the  last  and  greatest  change  of  all,  from  the  rule  of  some  to  the 
equal  rule  of  all. 

It  is  not  surprising  that  speculation  should  be  rife  as  to  tho 
probable  results  of  this  change.  Each  political  theorist  prophesies 
as  his  theory  directs.  One  finds  in  the  Franchise  Bill  ttie  title  to 
a  new  lease  of  our  nation's  welfare,  another  views  it  as  the  fii^st 
chapter  in  the  story  of  her  decline  and  fall. 

To  the  attempts  that  have  been  made,  and  are  still  being  made^ 
to  appreciate  this  movement  and  the  species  of  government  t(^ 
which  it  tends,  we  venture  to  add  the  following  criteria  of  its 
nature  and  effects. 

The  object  we  have  set  before  ourselves  is  an  ambitious  one. 
It  is  no  less  than  an  attempt  to  lay  down  the  principles  of  u 
perfect  government,  or  at  least  of  such  a  government  as  may 
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commend  itself  to  the  common  sense  of  our  readers.  To  the  test 
of  these  principles  we  hope,  along  with  other  historical  constitu- 
tions, to  bring  that  of  this  country  as  it  has  been  and  as  it  is. 

The  height  of  the  structure  we  have  proposed  to  rear  must  be 
our  excuse  for  laying  our  foundations  deep. 

If  there  is  a  statement  harped  upon  at  the  present  day  even  to 
nausea,  it  is  that  there  is  law  in  nature.  So  often  of  late  has  the 
fact  been  proved  in  practice,  and  repeated  in  theory,  that  one  is 
inclined  to  pass  it  by  as  a  commonplace. 

Yet  it  is  remarkable  that  while  natural  law  is  so  widely 
recognized  there  should  be  a  tendency  to  overlook  it  where, 
perhaps,  it  requires  most  clearly  to  be  kept  in  view — in  the  sphere 
of  legal  and  political  science.  In  particular  it  is  strange  that 
England,  which  in  Bacon  gave  birth  to  the  modern  idea  of  law  in 
nature,  should  blind  its  eyes,  or  rather  should  profess  to  blind  its 
eyes,  to  the  presence  of  law  in  that  supremely  interesting  part  of 
nature  presented  in  human  society.  There  are  few  living  writers, 
for  example,  who  have  done  more  than  Sir  H.  Maine  to  show  the 
operation  of  natural  law  in  the  development  of  modem  society, 
yet  he  never  speaks  of  natural  law  without  restricting  the  term 
to  the  early  custom  of  primitive  mankind. 

But  the  fact  remains,  however  it  may  be  ignored,  that  wherever 
there  is  an  orderly  aggregation  of  men,  whether  in  the  family,  the 
tribe,  or  the  nation,  its  very  order  implies  that  it  is  ruled  by  a 
law  of  nature.  Whether  discovered  by  the  legislator  or  not,  there 
is  a  law  regulating  the  relation  of  men  to  each  other.  The 
mistake  lies  in  supposing  that  the  legislator  puts  law  into  the 
State,  while  his  true  object  is  to  foster  and  encourage  the  law 
which  already  lies  there.  **  Particular  intelligent  beings,"  says 
Montesquieu,  "  may  have  laws  of  their  own  making,  but  they  have 
some  likewise  which  they  never  made.  To  say  that  there  is 
nothing  just  or  unjust  but  what  is  commanded  or  forbidden  by 
positive  law,  is  the  same  as  saying  that  before  the  describing  of  a 
circle  all  the  radii  were  not  equal."  There  is  a  certain  best 
arrangement  of  the  individuals  in  society,  and  the  object  of  every 
^ood  lawgiver,  whether  avowed  or  not,  is  to  find  out  that  arrange- 
ment and  to  give  effect  to  it  in  practice. 

Now  it  is  the  end  of  government  to  reveal  and  render  per- 
manent this  natural  law  of  the  human  relations,  and  our  typical 
form  of  government  may  be  provisionally  defined  as  that  form  of 
government  under  which  a  State  may  best  realize  the  natural  law 
which  governs  the  relations  of  its  various  members. 

Before  we  can  give  a  more  satisfactory  definition  of  rational 
government,  we  must  shortly  consider  the  law  whose  sway  it  is 
intended  to  secure. 

In  trying  to  form  an  idea  of  "  law  "  we  find  that  it  is  insever- 
ably  associated  with,  and  in  fact  dependent  on,  '^^oirer."  Law,  in 
fact,  is  the  relation  which  powers  hold  to  each  other.     When  we 
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say  there  is  a  law  of  gravity,  we  simply  mean  that  each  mass  of 
matter  in  virtue  of  its  existence  as  fact  exercises  a  certain  power 
as  compared  with  every  other  mass.  Chemical  law,  in  the  same 
way,  implies  that  certain  molecules  or  atoms  have  a  certain 
inflaence  as  related  to  others.  And  when  we  assert  a  law  of  the 
human  relations,  all  that  we  mean  is  that  the  members  composing 
human  society  possess  power  relatively  to  each  other.  Obviously, 
therefore,  our  first  endeavour  must  be  to  find  what  is  meant  by 
the  power  of  a  human  being. 

Tne  true  power  of  a  man  is  his  reason.  He  may  possess  special 
faculties,  each  of  them  having  its  special  end^  but  they  are  all 
subordinated  to  one  grand  and  predominating  tendency — the 
rationalization  of  bis  being.  "  Man  may  go  on  as  much  as  he 
likes  in  his  merely  animal  capacity, — ^marrying,  doing  business, 
journeying  here  and  there,  ana  enjoying  his  senses  in  general ;  he 
finds  always  in  the  end  that  that  is  not  enough :  that  he  must 
think  as  well  as  live  and  enjoy;  above  all,  that  he  must  think 
existence."  ^ 

It  is  true  that  men  often  act  irrationally.  Human  power  is 
often  put  forth  in  dallyings  among  the  flowery  and  enervating 
byways  of  passion  and  sense.  Historical  cases  innumerable  may 
be  cited  in  which  reason  and  will  have  parted  company.  But 
these  remarks  only  apply  to  individual  and  exceptional  instances, 
and  it  is  not  with  such  instances  that  we  are  now  concerned.  We 
speak  of  the  normal  bent  of  human  nature.  And  what  that  is 
appears,  perhaps,  best  in  society  as  a  whole  where  the  conflict 
between  reason  and  unreason  is  waged  on  the  largest  scale.  Here 
we  find  that  though  the  allied  ranks  of  sin  and  folly  may  triumph 
for  a  time,  they  must  in  the  end  yield  to  the  pressure  of  aggregate 
reason*  There  is  a  divinity  in  the  nature  of  man  that  shapes  his 
ends,  rough-hew  them  how  he  may. 

Semembering,  then,  that  law  is  determined  by  power,  and  that 
the  power  of  man  lies  in  reason,  we  may  still  farther  define  our  ideal 
government  as  that  under  which  each  member  of  the  State  has 
the  full  exercise  of  his  rational  power. 

But  it  is  with  human  reason  in  its  social  manifestations  that  we 
are  at  present  mainlv  concerned.  When  we  speak  of  govern- 
ment, we  imply  a  body  of  men  living  together  in  more  or  less 
of  harmony.  When  we  speak  of  such  a  body  of  men,  we  imply 
that  the  persons  who  compose  it  have  the  power  of  conduct- 
ing themselves  rationally  as  its  members.  When  men  are  con- 
sidered in  the  social  state,  their  reason  shows  itself  most  strikingly 
as  a  self-governing  power. 

We  may  therefore  finally  and  more  specially  define  the  typical 
government  as  that  under  which  each  member  of  the  State  has  the 
full  exercise  of  his  rational  power  of  self-government  But  our 
definition  may  seem  to  some  to  involve  a  radical  injustice.    "  What,'' 

1  Hutcheson  Stirlisg,  Philosophy  o/Lcuo,  p.  7. 
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it  will  be  asked,  "  do  you  intend  to  make  the  powers  of  individuals 
the  criterion  of  their  fitness  for  the  franchise  ?  Do  you  not  know 
that  it  is  the  rights  of  men  and  not  their  pmvers  that  must  be 
considered  in  the  distribution  of  the  vote  ?  "  These  interrogatories 
result  merely  from  a  slight  want  of  thought.  A  little  consideration 
will  show  that  the  true  rights  of  men  are  those  sanctioned  by  their 
highest  law,  and  we  have  just  endeavoured  to  show  that  the  true 
law  applicable  to  men  in  society  is  that  which  is  based  in  a  due 
regard  for  their  powers.  But  the  relationship  is  clear  without  the 
intervention  of  the  notion  *•  law."  We  may  simply  say  that  a 
man's  right  depends  on  his  power.  Let  any  one  try  to  define  a 
right  without  the  idea  of  power,  and  he  will  find  that  he  is  trying 
an  impossibility.  Man  finds  himself  endowed  with  certain  powers* 
If  these  powders  are  to  mean  anything  at  all,  they  must  be  exercis- 
able. The  very  possession  of  them  is  the  warrant  for  using  them. 
Hence  results  the  notion  of  a  right  to  their  use  as  against  external 
agencies.  And  the  right  is  a  right  only  in  virtue  of  the  under- 
lying power.  When  we  assert  that  a  being  has  a  right  to  food^ 
exercise,  or  books,  we  are  tacitly  conveying  the  additional  infor- 
mation that  it  has  organs  of  digestion  and  assimilation,  that  it  has 
active  powers,  that  it  has  intellect  and  can  read. 

We  may  notice  in  passing  that,  reciprocally  to  the  consciousness^ 
of  right  on  our  part,  arises  the  idea  of  a  duty  on  the  part  of  others 
to  allow  us  the  use  and  enjoyment  of  our  powers.  And  as  soon 
as  we  form  the  idea  of  others  similar  to  ourselves,  our  reason 
compels  us  to  attribute  to  them  rights  on  their  part  to  the  use  of 
their  powers,  and  corresponding  duties  on  our  part  to  respect  their 
rights. 

li\  rights  and  duties  there  is  no  indefiniteness.  They  are  as 
clearly  defined  as  the  powers  in  which  they  inhere.  For  they  are 
exactly  proportioned  to  those  powers.  It  is  only  when  their 
moorings  in  powers  are  cast  loose  that  they  drift  into  vagueness. 
Let  us  suppose  that  two  travellers  start  together  on  a  desert 
journey,  which  they  know  for  certain  it  will  take  them  a  month 
to  accomplish.  Suppose  they  take  with  them  provisions  just  suffi- 
cient and  no  more  to  supply  them  both  for  one  month.  Suppose, 
moreover,  that  one  of  them  requires  twice  as  much  food  as  the 
other.  What  distribution  of  the  food  would  be  fair?  An  equal 
division  would  manifestly  do  the  greatest  injustice ;  it  would  starve 
the  one  man  and  give  the  other  more  than  he  needed.  The  only 
justice  would  be  that  which  gave  to  each  as  his  powers  required. 

It  is  of  special  importance  in  political  discussion  to  keep  in  view 
the  dc  facto  basis  on  which  rights  and  duties  rest.  They  are  apt 
to  be  involved  in  a  meaningless  sentimentality ;  and  it  will  only  be 
when  this  veil  of  obscurity  is  removed,  and  their  relation  to  power 
is  made  clear,  that  they  will  acquire  a  definite  scientific  value.. 
Eecognizing,  then,  the  complete  dependence  of  rights  and  duties 
on  powers,  we  find  that  our  consideration  of  them  has  carried  us. 
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HO  farther  than  our  last  definition,  and  lias  not  led  us  to  alter  tlie 
view  which  it  embodies.  We  find  that  that  government  under 
-which  every  man  enjoys  his  lawful  political  rights,  is  identical 
with  that  which  allows  every  man  the  exercise  of  his  rational 
powers  of  self-government. 

The  State  is  an  organic  unity  composed  of  individuals.  Its 
capacity  for  self-government  is  made  up  of  the  autonomous  powers 
of  its  constituent  members.  Accordingly,  if  it  is  to  be  governed 
by  the  highest  reason  which  it  possesses,  every  one  of  its  citizens 
must  contribute  the  share  of  reason  which  he  possesses. 

And  here  we  come  upon  a  sense  in  which  all  the  citizens  of  a 
State  have  equal  rights.  We  may  add  that  it  is  the  only  sense  in 
which  universal  equality  can  be  predicated  of  them.  They  all 
have  equal  rights,  in  as  far  as  they  are  all  equally  entitled  to  con- 
tribute towards  the  government  of  the  State  such  share  of  reason 
as  they  may  happen  to  possess.  It  is  to  be  observed  that  nothing 
is  here  said  as  to  the  equality  of  the  shares.  Equality  of  shares 
is  not  in  the  question.  The  owner  of  the  most  meagre  endow- 
ments has  equally  the  right  with  the  owner  of  the  greatest 
]}olitical  capacity  to  yield  up  what  he  has  for  the  service  of  his 
country. 

And  if  each  has  equally  the  right,  each  has  equally  the  duty 
also.  Unless  every  citizen,  down  even  to  the  least,  puts  his  citizen 
powers  in  practice,  he  defrauds  the  State  of  her  right ;  he  defrauds 
himself  and  his  countrymen  alike.  The  Athenian  lawgiver,  not 
without  reason,  punished  capitally  that  citizen  who  withheld  his 
interest  and  his  vote  from  the  affairs  of  the  commonwealth. 

We  must  recognize  that  certain  classes  of  persons  dwelling 
within  the  territorial  limits  of  a  nation,  and  spoken  of  as  its 
citizens  in  ordinary  language,  are  not  in  strictness  embraced  under 
the  name.  Minors  are  not  strictly  to  be  called  citizens,  because 
their  rational  power  is  unformed.  Lunatics  and  criminals  do  not 
come  within  tne  term,  because  their  rational  power  is  deranged. 
Alongside  of  these  we  may  rank  all  whose  citizen-training  has 
been  neglected;  all  who  have  been  denied  education,  or  social 
intercourse.  A  man  may  be  a  Milton,  but  while  he  remains  mute 
and  inglorious  he  can  have  no  place  in  literature.  No  one  can  be 
regarded  as  a  member  of  the  State  until  his  reason  becomes  to 
some  extent  incorporated  with  the  reason  of  all  its  members. 
The  true  citizen  is  one  who  mingles  his  life  with  that  of  the  State, 
knows  what  it  knows,  feels  what  it  feels,  and  is  interested  in  what 
interests  it.  In  England,  after  the  kingdoms  of  the  Heptarchy 
had  amalgamated,  the  means  of  locomotion  were  so  imperfect  and 
the  intercourse  of  the  people  consequently  so  limited,  that,  in  the 
more  distant  counties,  a  large  section  of  the  population  was  left 
in  entire  ignorance  of  political  affairs.  The  same  was  the  case 
until  recently  in  the  Highlands  of  Scotland.  It  is  obvious  tliat 
such  remote  provincials  enjoy  a  merely  nominal  citizenship.    Their 
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life  IS  not  bound  up  with  the  State.  Their  talent  is  wrapped  up 
in  a  napkin,  and  it  is  only  by  circulating  through  society  that  it 
will  generate  the  using  of  political  recognition  and  civil  privilege. 

Those,  then,  only  are  truly  citizens  who  are  rational  integral 
factors  in  the  State.  And  it  is  when  we  allow  free  play  to  the 
self-governing  tendencies  of  those  real  and  essential  members  of 
the  State  that  we  will  find  the  best  form  of  government  naturally 
and  spontaneously  emerge. 

It  might  easily  be  shown  that  every  progressive  nation,  known 
to  history,  has  tended  to  avail  itself  of  the  intelligence  of  all  its 
citizens.  In  the  case  of  every  such  nation,  an  extension  of  political 
recognition  has  sooner  or  later  followed  an  increase  in  population. 
The  great  historic  peoples  of  the  world  seem  to  have  had  well  in 
view  the  adage,  "  Vox  populi,  vox  Dei."  There  is  no  better  prac- 
tical test  of  the  excellence  of  a  constitution  than  the  length  of  its 
duration ;  and  we  shall  briefly  indicate  the  presence  of  the  tendency 
to  which  we  refer  in  the  growth  of  two  of  the  longest-lived  con- 
stitutions that  have  yet  appeared. 

In  the  case  of  Rome,  the  tendency  is  apparent  from  the  very 
first.  The  original  patrician  families  without  exception  had  a  voice 
in  the  comitial  deliberations.  The  plebs  at  first  had  no  political 
weight,  and  they  were  denied  it  not  without  reason.  They  were 
mainly  the  criminal  and  outlawed  scum  of  neighbouring  States. 
They  had  forfeited  their  title  to  recognition  as  rational  beings.  It 
was  only  after  they  had  given  repeated  and  convincing  indications 
of  their  resolve,  the  best  sign  oi  their  fitness,  to  gain  civil  rights 
that  they  at  length  won  their  point.  It  is  no  doubt  true  that  the 
large  body  of  men  who  formed  the  slaves  at  Home  were  denied 
all  civil  status.  But  their  servile  condition,  whatever  aspersions  it 
may  cast  on  the  humanity  of  the  city,  was  not  allowed  to  mar  the 
consistency  of  her  political  system.  The  slaves  were  denied  recog- 
nition not  as  "persons "  but  as  ** things."  When  the  interests  of 
the  Republic  were  at  length  no  longer  confined  within  the  cit}% 
but  became  matter  of  vital  concern  to  all  Italy,  the  privileges  of 
citizenship — ^the  highest  acknowledgment  that  could  have  been 
given — were  granted  throughout  the  Peninsula.^  And,  certainly, 
the  last  indication  the  Roman  people  gave  of  their  conviction  that 
government  belongs  to  the  reason  of  all,  is  not  without  a  melan- 
choly interest.  The  inauguration  of  her  line  of  emperors  is  the 
turning-point  of  Rome's  greatness.  "Auguste,"  savs  a  well- 
known  writer,  "  (^tablit  Tordre  c'est  a  dire  une  servitude  durable." 
Rome  practically  sold  the  birthright  of  her  citizens.  Yet  in 
theory  she  still  fondly  clung  to  the  maxims  of  her  past  The 
Emperor  obtained  the  legislative  power  only  after  the  formality  of 
a  ^'  lex  regia  "  had  put  him  in  the  people's  place. 

On  the  extension  of  political  privilege  in  our  own  country  it  is 
nocdless  to  dwell.   From  the  time  of  Simon  de  Montf ort  downwards,. 

»  By  the  "  lex  JuHa"  and  the  '*  lex  Plantia." 
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the  tendency  has  uniformly  been  to  embrace  an  increasing  number 
within  the  electorate.  And  present-day  legislation,  whatever  may 
be  thought  of  it  in  other  respects,  has  certainly  the  merit  of  recog- 
nizing that  every  citizen  has  a  share  of  autonomous  power. 

We  have  already  seen  that  reason  draws  men  together  into  the 
social  state.  This  must  be  its  first  work  before  it  can  go  out  in 
new  directions.  Man  is  a  social  being  in  a  unique  sense.  He  does 
not  possess  in  himself  all  that  is  needful  for  carrying  out  the  great 
ends  of  his  life.  He  must  become  part  of  a  vaster  organism.  He 
mast  be  a  thread  in  the  texture  of  rational  society.  "  Ghaque 
citoyen  n*est  rien  que  par  tons  les  autres."  Man  is  like  a  tree :  he 
reaches  his  full  statui*e,  and  puts  on  his  full  foliage  only  in  the 
company  of  his  fellows. 

As  civilization  advances,  men  are  linked  in  an  ever  closer  rela- 
tionship.  Mutual  service  becomes  the  law  of  the  State.  Every 
man  must  live  less  for  himself  and  more  for  others,  and  at  the 
same  time  he  must  trust  more  to  othei*s  for  the  su^pply  of  his  own 
wants.  This  system  of  mutual  co-operation  which  characterizes  a 
civilized  people  is  best  known  as  the  division  of  labour. 

Instead  of  being  at  once  his  own  baker  and  builder,  the  civilized 
man  contents  himself  with  baking,  and  leaves  the  building  to 
another.  He  thus  makes  better  loaves,  and  the  other  builds  better 
faoQses  than  if  the  attention  of  each  were  distracted  between  the 
oven  and  the  mortar  pit 

Now  legislation,  like  most  other  human  occupations,  can  be 
done  by  proxy.  Each  individual  does  not  require  constantly  to 
occupy  himself  in  discovering  special  rules  for  his  guidance  in 
society.  The  rules  applicable  in  individual  cases  are  more  or  less 
similar.  The  precepts  of  social  reason  may  be  broadly  and  gene- 
rally stated  with  reference  to  society  as  a  whole,  or  to  large  classes 
of  individuals. 

Here,  as  in  other  departments  of  human  labour,  the  aid  of  the 
q)ecialist  may  be  advantageously  called  in.  By  natural  aptitude 
and  special  training,  certain  individuals  will  manage  the  practical 
and  immediate  part  of  legislation  for  all  better  than  each  can 
manage  it  for  himself. 

Those  individuals  will  legislate  best  for  the  State  when  they 
most  nearly  reflect  in  themselves  its  entire  autonomous  tendencies. 
In  other  words,  those  will  make  the  best  legislators  who  most 
nearly  represent  the  people.  It  is  through  the  machinery  of 
election  and  representation  that  rational  government  is  brought 
within  the  sphere  of  the  division  of  labour,  and  that  the  few  are 
enabled  to  carry  out  the  rational  wishes  of  the  many. 

In  a  civilized  State,  therefore,  the  capacity  for  rational  self- 
government  which  each  citizen  possesses  will  be  shown  in  the 
choice  of  his  delegate.  The  autonomous  power  of  each  individual 
will  be  expressed  oy  bis  vote. 

It  must  not  be  thought  that  the  representative  system,  in  trans- 
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ferring  from  all  to  a  few  the  practical  and  technical  work  of 
governing,  deprives  the  people  in  the  least  of  their  autonomous 
power.  The  electors  in  a  well-balanced  State  do  not  forego  their 
natural  right  of  rule.  They  find  it  convenient  to  hand  over  to 
specialists  the  practical  work  of  governing,  just  as  thev  find  it  con- 
venient to  hand  over  to  specialists  the  practical  work  of  baking. 
But  they  themselves  must  remain  the  judges  and  ultimate 
practical  approvers  both  of  loaves  and  of  legislation.  In  a  civilized 
State  both  the  baker  and  the  legislator  hold  office  at  the  discretion 
of  their  fellow-citizens,  and  if  either  of  them  ceases  to  give  satisfac- 
tion he  will  speedily  be  cashiered,  and  his  place  fillea  by  a  better 
man. 

In  the  comparative  perfection  of  their  representative  machinery 
lies  the  superiority  of  most  modem  civilized  States  to  the  States  of 
antiquity.  It  was  at  best  only  indirectly  that  the  members  of  an 
ancient  State  influenced  the  existing  administration.  Egypt, 
Persia,  Greece,  and  Rome  may  have  had  legislators  who  carried 
out  well  the  rational  will  of  the  people ;  but  the  appearance  of  such 
men  i&  always  to  be  regarded  as  more  or  less  of  a  happy  accident. 
Antiquity  had  no  definite  means  of  insuring  that  the  reason  of  a 
State  might  have  a  uniform  sway  through  a  limited  administration. 

We  have  hitherto  been  endeavouring  to  show  that  a  reasonable 
government  must  rise  out  of  the  capacity  for  self-rule  which  each 
entity  in  the  State  happens  to  possess.  We  have  seen  that  every 
one  who  has  citizen  power  has  citizen  right,  and  must  consequently 
be  recognized  by  an  equitable  franchise. 

But  while  our  inquiry  has  led  us  to  admit  without  hesitation  the 
rational  powers  of  men,  it  has  by  no  means  led  us  to  admit  that 
these  powers  are  equal  in  all  individuals.  The  identical  facts,  that 
is  to  say,  the  existence  of  men  as  they  actually  do  exist  in  society, 
which  have  brought  us  to  recognize  equally  and  impartially  the 
autonomous  powers  of  men,  must  at  tne  same  time  bring  us  to 
deny  the  equality  of  these  powers.  That  men  are  unequal  is  a 
most  obvious  fact.  In  humanity,  as  in  every  other  part  of  nature, 
variety  is  the  rule  and  sameness  the  exception.  Even  where  same- 
ness might  most  naturally  be  presumed,  inequality  is  found  to 
hold  good.  Among  the  athletes  who  enter  for  a  race  we  might 
expect  equality  in  speed.  Each  of  them  competes  because  he 
believes  he  may  be  as  swift  as  the  rest.  Yet  the  races  that  result 
in  "dead  heats"  are  extremely  few,  and  invariably  excite  surprise. 

Inequality  in  the  moral  and  intellectual  power  of  men  is  even 
more  apparent.  And  that  every  one  is  alive  to  it  is  abundantly 
shown  Dv  the  way  in  which  persons  bestow  their  confidence,  and, 
indeed,  by  their  general  behaviour  towards  each  other  in  the 
ordinary  affairs  of  life. 

Even  the  broader  ground  taken  np  by  Hobbes  is  insufficient  as 
a  basis  for  equality.  **  Though  there  be  found,"  says  Hobbes,  "  one 
man  sometimes  manifestly  stronger  in  body  than  another,  yet 
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vphen  all  is  reckoned  together  the  difference  between  man  and 
man  is  not  so  considerable  as  that  one  man  can  thereupon  claim  to 
himself  any  benefit  to  which  another  may  not  pretend  as  well  as 
lie."  This  dogmatic  assertion  may  best  be  met  by  the  counter- 
assertion  that  every  one  is  able  to  call  up  with  ease  from  among 
his  acquaintance  some  individuals  who  surpass  others  in  every 
special  department  of  excellence. 

The  inequality  of  men  is,  indeed,  so  evident  that  an  attempt  to 
prove  it  must  resemble  an  attempt  to  prove  an  axiom.  It  is  a  fact 
which  every  candid  mind  must  accept  Only  when  disguised  can 
it  be  disbelieved. 

As  soon  as  we  are  satisfied  that  men  are  unequal  in  rational 
power,  we  must  be  satisfied  that  no  satisfactory  system  of  govern- 
ment can  result  from  a  franchise  which  treats  them  as  equals. 
We  have  ali-eady  seen  that  the  State  is  to  be  governed  by  means 
of  the  autonomous  power  residing  in  its  constituent  members.  If 
it  be  matter  of  fact  that  some  of  its  members  have  that  power  in 
larger  proportion,  it  necessarily  follows  that  they  are  more  essential 
to  the  welfare  of  the  State  than  its  other  members.  And  surelv, 
if  reason  is  to  have  any  claims  on  us  at  all,  we  must  allow  that 
those  with  whom  lies  the  main  share  of  that  power  which  must  be 
exercised  if  the  State  is  to  prosper  should  have  the  greater  scope 
which  their  greater  power  requires.  If  we  accept  inequality,  we 
table  our  protest  against  an  equality  of  suffrage  as  a  violation  of 
nature's  express  injunctions,  and  as  therefore,  of  necessity,  false  in 
theory  and  disastrous  in  practice. 

The  theory  of  the  absolute  equality  of  men  has  appeared  in  a 
vague  and  meaningless  form  in  all  ages  of  the  world.  Like  every 
form  of  error,  as  well  as  of  truth,  it  was  known  in  ancient  Greece. 
Aristotle  does  not  fail  to  record  his  opinion  of  its  merits,  and  to 
point  to  its  prompting  cause.  In  enumerating  the  causes  of 
sedition,  he  says,  ''Some  raise  seditions  through  the  desire  for 
equality,  if  they  see  those  whom  they  esteem  their  equals  possessed 
of  more  than  they  have  themselves." 

Bat  the  theory  seems  to  be  peculiarly  an  error  of  more  modern 
times.  It  apparently  was  not  till  the  14th  century  that  it  was 
solemnly  put  lorward  as  a  practical  political  opinion.  In  John 
Ball,  the  turbulent  priest  of  1380,  the  doctrine  seems  to  have 
found  its  first  genuine  exponent.  The  seditions  sermon  preached 
by  Ball,  before  20,000  malcontents  assembled  at  Blackheath,  is 
interesting  not  only  as  being  the  first  explicit  statement  of  this 
doctrine,  so  far  as  we  can  learn,  by  one  of  our  countrymen,  but  as 
anticipating  in  large  measure  that  absence  of  common  sense  and 
plenitude  of  strong  assertion  which  characterizes  the  works  of 
JBall's  successors.  Walsingham  chronicles  this  display  of  eloquence 
as  follows : — **  Hujus  comodi  sermonem  est  exorsus, 

When  Adam  dalfe  and  Eve  spaUi 
Who  was  then  the  gentleman  ? 
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continuansque  sermoneiD  inceptum  nitebatur  per  verba  proverbli 
quod  pro  themate  sumpserat  introdacere  et  probare  ab  initio  omne.<^ 
pares  creatos  a  natara,  servitatem  per  injastam  oppressionem 
neqaam  homincm  introdactam  contra  Dei  voluntatem,*'  etc.  It 
might  perhaps  have  been  hard]y  worth  while  to  remind  this 
learned  divine  that  the  human  race  had  barely  made  one  remove 
downwards  from  Adam  before  there  appeared  difiFerences  in 
individual  character  and  aptitude  which  have  become  proverbial. 

The  consequences  of  Ball's  teaching  were  not  fitted  to  increase 
the  ardour  of  his  political  followers.  That  teaching  led  in  the 
first  place  to  Wat  Tyler's  insurrection,  and  shortly  afterwards  to 
a  large  number  of  executions. 

We  have  not  space  to  examine  all  the  forms  which  the  doctrine 
of  absolute  equality  has  assumed  in  the  hands  of  political  theorists, 
and  we  do  not  regret  to  have  to  pass  them  over.  They  all  involve 
the  same  error.  Whether  we  turn  to  Hobbes  or  to  Spinoza,  to 
Charles  James  Fox  or  to  Dr.  Price,  we  find  the  same  hopeless 
struggling  against  fact,  an  assertion  of  equality  where  equality 
does  not  exist. 

But  as  there  is  one  with  whose  name  this  theory  is  specially 
closely  linked,  we  feel  compelled  to  devote  some  little  space  to  his 
views.  It  was  by  Rousseau,  in  the  18th  century,  that  the  equality 
of  men  was  put  forward  under  the  most  outrageous  form  which  it 
has  ever  assumed.  Rousseau  is  a  writer  utterly  wanting  in 
philosophic  insight  He  sees  only  the  superficial ;  he  cannot  pene- 
trate down  to  absolute  fact.  Towards  the  commencement  of  his 
best-known  work,  he  quite  misses  that  relationship  between  rights 
and  powers  on  which  we  have  already  insisted,  and  the  effects  of 
his  failure  to  see  their  connection  appear  in  all  his  subsequent 
reasonings.  He  points  back  to  a  time  when  all  men  enjoyed 
nearly  equal  rights.  In  the  unequal  distribution  of  them  that 
has  followed  he  sees  only  robbery  and  injustice.  He  does  not  find 
the  natural  explanation  in  the  fact  that  civilization  has  widely 
differentiated  the  powers  of  individuals.  With  Rousseau  the 
doctrine  of  equality  presents  the  absurd  form  of  a  doctrine  of  equal 
rights  joined  with  unequal  powers. 

But  it  is  not  merely  as  a  basis  for  erroneous  speculation  that  the 
doctrine  has  a  place  in  history.  It  unfortunately  has  supported 
erroneous  practice  also.  In  the  pages  of  theorists  it  could  ao  little 
harm  beyond  slightly  annoying  a  common-sense  reader;  delibe- 
rately acted  on  in  the  lives  of  citizens,  it  could  overthrow  an  empire 
in  ruin  and  blood. 

The  works  of  Rousseau  had  a  tremendous  effect  in  France. 
They  appeared  just  at  the  time  when  French  society  was  least 
proof  against  their  insidious  influences.  The  lower  classes  of  that 
country  had  long  been  oppressed  by  the  aristocracy.  The  extrava- 
gances and  excesses  of  the  reign  of  Louis  XV.  had  reduced  them 
to  beggary  and  starvation.     The  teaching  of  Voltaire  had  been 
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gradually  undermining  the  national  beliefs  and  weakening  the 
restraints  of  the  national  conscience.  The  people,  relentless  in 
their  hatred  of  the  government,  and  bereft  of  the  natural  checks 
of  religion  and  morality,  found  it  easy  to  embrace  the  political 
scepticism  of  Rousseau.  Their  ancient  institutions,  which  had 
grown  with  their  national  growth  and  strengthened  with  their 
national  strength,  were  treated  with  supreme  contempt.  Their 
venerable  constitution,  the  outcome  of  their  national  genius,  the 
concomitant  of  their  development  as  a  people,  was  implicated  in 
their  hatred  of  the  existing  administration.  Instead  of  seeking  to 
monld  that  constitution  more  perfectly  to  their  present  necessities^ 
they  were  weakly  led  to  cast  it  from  them  for  ever.  They  ceased 
to  follow  nature  and  hearkened  to  the  voice  of  Rousseau.  A 
government  based  on  absolute  equality  alone  would  please  them, 
and  they  had  their  wish.  The  National  Assembly  and  the  Con- 
vention have  been  a  lesson  to  the  world.  They  may  have  broken 
the  power  of  the  nobles,  but  they  perpetrated  outrages  of  which 
the  nobles  had  never  dreamt.  During  the  dark  hour  of  their 
ascendancy,  to  inherit  a  title  by  the  chance  of  birth,  to  enjoy  an 
office  as  the  reward  of  shrewdness,  was  the  same  thing  as  to  commit 
robbery  and  usurpation.  For  the  innocent  possession  of  a  dignity 
many  were  put  to  death  by  the  humane  proclaimers  of  '^  Libert(5, 
Egalit^,  Fraternity.'' 

In  the  regime  of  the  Revolution  we  find  the  progressive  phases 
of  a  government  resting  on  a  system  of  absolutely  eaual  votes. 
During  this  rigime  the  French  populace  was  entirely  without 
organization.  No  pains  had  been  taken  to  sift  it,  to  bring  its 
rational  will  to  the  surface.  The  vote  of  one  man  carried  the 
same  weight  as  that  of  another.  And  the  delegates,  as  always 
mmst  be  the  case,  reflected  the  qualities  of  the  franchise  that 
returned  them.  The  typical  members  of  the  National  Convention 
of  1793  are  Danton,  Marat,  and  Robespierre. 

Bat  such  a  state  of  things  could  not  long  endure.    To  the  sway 

of  the  Tiers  itats  presently  succeeded  the  sway  of  Buonaparte. 

Rousseau's  splendid  fiction  had  failed  miserably  in  practice,  and 

mob* rule   found  an  escape  from  itself  in  the  establishment  of 

despotism. 

(To  he  concluded  in  our  next.) 
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JUSTICE. 

NO.  X. 

Infor^ial  Sentences. 

As  many  convictions  have  been  set  aside  on  the  ground  of  infor- 
>inality  in  the  verdicts  of  the  jury  or  findings  of  the  Court,  where 
the  sentences  were  in  correct  form,  so  have  numerous  convictions 
been  cast  where  the  verdicts  or  findings  were  correct,  but  the  sen* 
tence  defective.  In  reviewing  such  cases  the  Supreme  Court  has 
not  generally  distinguished  between  a  good  verdict  and  a  bad 
sentence,  or  between  a  sentence  which  is  good  in  one  part  and  bad 
in  another:  however  unobjectionable  the  conviction,  the  Court 
has  usually  refused  to  sustain  it  if  the  sentence,  wholly  or  partially, 
was  technically  defective  or  informal ;  but  the  whole  proceedings 
have  been  set  aside.  In  our  older  practice,  many  instances  are  to 
be  found  where  the  High  Court  corrected  the  sentences  of  inferior 
Courts — suspending  them  in  part  and  sustaining  or  modifying  them 
in  part ;  and  even  in  recent  practice  a  few  cases  are  to  be  found 
where  the  Court  made  a  reasonable  departure  from  the  ordinary 
rule,  and  sustained  sentences  in  substarUiaHhts,  while  suspending 
improper  Qualifications  or  additions  thereto.  These  older  cases, 
occurring  between  1739  and  1838,  may  be  first  shortly  referred  to. 
Robert  Dmv,  1739  (2  Hume  150),  was  convicted  of  theft  by  the 
justices  of  West  Lothian,  and  sentenced  to  imprisonment  for  five 
months,  to  be  burned  in  the  back,  banished  from  the  shire,  and 
repeatedly  scourged.  The  sentence  was  affirmed  as  to  one  scourg- 
ing, and  suspended  guoad  ultra.  Alexander  Flight,  1767  (2  Hume 
148),  was  convicted  by  the  bailies  of  Cupar  for  insulting  the 
provost  and  resisting  officers  of  the  law,  and  sentenced  to  pay  a 
fine  of  five  pounds,  and  to  be  banished  for  three  years  from  the 
burgh,  under  certification  of  whipping  in  case  of  return.  The 
High  Court  thought  the  sentence  too  severe  in  the  last  particular, 
but  quoad  ultra  sustained  it.  Archibald  Tait,  1776  (2  Hume  148), 
was  convicted  before  the  justices  of  embezzlement,  and  sentenced 
to  imprisonment  for  one  month,  to  stand  in  the  pillory,  and  there- 
after to  be  banished  for  life  from  the  country.  The  sentence  was 
affirmed  so  far  as  concerned  imprisonment  and  banishment,  but 
otherwise  suspended.  David  Gibson^  1790  (2  Hume  150),  for  pre- 
senting a  false  warrant  of  liberation  to  the  gaoler  of  Glasgow,  was 
sentenced  by  the  magistrates  to  stand  exposed,  bareheadea,  for  an 
hour  on  the  stairs  of  the  Court-house,  with  a  label  on  his  breast 
bearing  his  offence,  and  to  be  banished  from  the  burgh  for  three 
years.  The  sentence  was  suspended  except  as  to  one  year's  banish- 
ment.   John  Tweedahy  1803  (2  Hume  151),  was  convicted  of  theft 
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before  the  magistrates  of  Glasgow,  and  sentenced  to  stand  for  half 
an  hour,  at  noon,  exposed  to  open  view  on  the  platform  over  the  gaol 
door,  with  a  label  on  his  breast  bearing  his  crime ;  to  be  detained 
in  Bridewell  at  hard  labour  for  one  year,  and  to  be  banished  from 
Glasgow  for  life,  under  pain  of  two  years'  imprisonment  in  case  of 
return.  The  sentence  was  suspended  except  as  to  banishment, 
the  period  of  which  was  reduced  to  three  years,  under  certification 
of  imprisonment  for  six  months  in  case  of  return.  BoHna  SpeTicey 
1824  (2  Alison  61),  was  convicted  of  attempt  at  wilful  fire-raising, 
before  the  Sheriff  of  Midlothian,  without  assize,  and  sentenced  to 
two  years'  imprisonment.  The  High  Court  sustained  the  sentence 
to  the  extent  of  imprisonment  ^r  one  year.  Ezehial  M'Haffie, 
1827  (Syme  295),  was  convicted  before  the  Admiralty  Court  of 
culpable  homicide  by  reckless  management  of  a  steam  vessel,  and 
sentenced  to  six  months'  imprisonment  and  to  find  caution  for 
three  years  to  conduct  himself,  if  employed  in  navigation  of  steam 
vessels,  in  such  a  careful,  correct,  and  legal  manner  as  not  reck- 
lessly to  endanger  the  lives  of  the  lieges.  The  High  Court 
ordered  the  words  ^*  careful,  correct,  and  legal "  to  be  struck  out 
as  unnecessary,  but  otherwise  the  sentence  was  sustained.  John 
McCartney y  1838  (2  Swinton  24),  was  convicted  of  theft  before  the 
justices,  and  sentenced  to  three  months'  imprisonment.  A  bill  of 
suspension  on  various  grounds  was  refused,  but  the  punishment 
was  restricted  to  six  weeks'  imprisonment. 

Since  the  above  decisions,  and  especially  during  the  last  thirty 
years,  the  Supreme  Court,  in  reviewing  decisions  of  inferior 
Courts,  h&s  set  aside  many  sentences  on  the  ground  of  informali- 
ties or  defects,  some  of  the  more  important  of  which,  so  far  as 
they  illustrate  our  subject,  will  now  be  noticed. 

As  a  first  requisite  to  a  good  sentence,  it  must  unmistakably 
bear  to  apply  to  the  person  convicted ;  and  it  is  difficult  to  con- 
ceive a  sentence  wanting  in  that  particular ;  but  in  the  case  of 
John  Elliot  against  Danid  Munro^  1865  (37  Jurist  355),  it  was 
held  by  the  High  Court  that  such  a  defect  existed.  The  prisoner 
was  charged  with  theft  before  the  Police  Court,  Hawick.  The 
minutes  of  procedure  set  forth  that  he  pleaded  not  guilty ;  that 
certain  witnesses  were  examined  in  support  of  the  complaint ;  that 
other  witnesses  were  examined  in  exculpation, — the  names  and 
designations  of  the  various  witnesses  being  set  forth, — ^and  then 
followed  the  judgment : — *'  The  magistrate  having  considered  the 
foregoing  complamt  and  the  evidence  adduced,  finds  the  complaint 

£  roved  as  libelled,  and  therefore  sentences  and  adjudges  him  to 
e  incarcerated  in  the  prison  of  Hawick,  therein  to  be  detained 
for  the  space  of  ten  days."  The  sentence  was  set  aside  because 
the  name  of  the  prisoner  was  not  stated  therein, — Lord  Neaves- 
obsenriog  that  the  sentence  did  not  identify  the  person  against 
whom  the  warrant  of  incarceration  was  to  be  put  in  execution ;. 
that,  grammatically,  the  word  "  him  "  meant  any  one  person  pre- 
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vioasly  named,  and  would  naturally  refer  to  the  last  witness 
examined ;  and  that  the  warrant  to  imprison  ought  to  be  so  clear 
that  the  executorial  functionaries  could  apply  it  to  the  individual 
without  any  process  of  reasoning  or  mere  inference.  To  thb  it 
might  be  answered  that  the  natural  meaning  was  too  plain  to 
be  misunderstood :  the  use  of  the  pronoun,  though  against  prac- 
tice, was  not  open  even  to  the  charge  of  ambiguity,  and  could 
only  refer  to  the  name  of  the  person  who  was  the  subject  of  the 
complaint  and  conviction. 

The  kind  of  punishment  prescribed  by  law  and  concluded  for 
in  the  complaint  can  only  be  pronounced.  If  a  more  severe 
punishment  than  that  legally  warranted  is  imposed,  the  accused 
has  a  natural  right  to  have  the  sentence  modified, — ^just  as  the 
prosecutor,  where  a  lesser  punishment  than  the  law  authorized 
was  inflicted,  would  be  entitled,  in  the  public  interest,  to  have 
the  sentence  raised  to  the  legal  standard.  But  in  modem  prac- 
tice, the  accused,  when  too  mildly  sentenced,  is  privileged  to  com- 
?lain  of  this  leniency,  and  have  the  sentence  set  aside  altogether. 
!*ake  two  well-known  cases  as  illustrations,  the  first  being  that  of 
William  Hood  against  Alexander  Young,  1853  (1  Irvine  236). 
Hood  was  charged  before  the  Sheriff  summarily  at  Dumfries  with 
falsehood,  fraud,  and  wilful  imposition.  The  complaint  concluded 
for  imprisonment  not  exceeding  sixtydays,  in  terms  of  Sir  William 
Rae's  Act,  9  George  IV.  cap.  29.  The  charge  was  found  proven, 
and  the  Sheriff  was  about  to  pronounce  sentence  of  imprisonment, 
when  the  prisoner,  by  his  agent,  requested  as  matter  of  favour 
that  a  fine  might  be  imposed  to  save  him  from  going  to  prison. 
Thereupon  the  Sheriff,  not  keeping  in  view  the  limited  conclusions 
of  the  complaint,  passed  an  incompetent  sentence,  vie.  by  imposing 
a  fine  with  the  alternative  of  imprisonment.  The  fine  having 
been  paid,  a  suspension  was  raised  on  various  grounds,  inter  alia, 
that  the  imposition  of  a  fine  was  improper,  and  on  that  ground 
the  sentence  was  set  aside.  The  other  case,  David  Fergussan 
against  David  Thmo,  1862  (4  Irvine  196),  was  one  under  the 
Master  and  Servant  Act,  4  George  IV.  cap.  34,  tried  before  the 
justices  at  Forfar.  Fergusson  was  found  guilty  of  having  deserted 
his  service,  and  was  sentenced  to  fourteen  aays*  imprisonment 
He  complained  to  the  High  Court  that  the  justices  had  not  added 
liard  labour  to  his  imprisonment,  and  pleaded  that  he  should  be 
liberated  altogether  therefrom  as  disconform  to  the  statute ;  and 
the  sentence  was  suspended  accordingly.  The  Lord  Justice-General 
observed  that  it  was  no  good  answer  that  the  prisoner  had  no  reason 
to  complain  of  the  non-fulfilment  of  the  hara  labour  provision :  it 
was  enough  that  the  sentence  was  not  in  terms  of  the  Act.  Lord 
Keaves,  however,  considered  that  the  suspender  had  substantial 

i ground  of  complaint,  inasmuch  as  the  essence  of  the  punishment 
ay  in  the  hara  labour,  the  statute  having  in  view  the  benefit  of 
the  working  man,  to  whom  it  was  of  vital  importance  that  the 
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term  of  imprisonment  should  be  short,  and  that  his  habits  of 
industry  and  bodily  strength  should  be  kept  up.  According  to 
this  ingenious  theory,  hard  labour  was  no  punishment,  a  theory 
which  it  is  difficult  to  accept  when  we  look  beyond  the  Master 
and  Servant  Act  founded  on.  Hard  labour  was  the  appropriate 
^jnalification  m  modum  pcsnoe  for  thieves,  vagrants,  and  vagabonds 
(2  Hume  491),  and  it  has  long  been  of  the  essence  of  the  statu- 
tory punishment  inflicted  on  night  poachers  (9  George  IV.  cap. 
69),  none  of  these  offenders  belonging  to  the  industrious  class  of 
citizens.  In  the  same  spirit  the  qualification  of  solitary  confine- 
ment and  the  infliction  of  whipping  were  in  certain  cases  imposed, 
though  whipping  in  Scotland  is  now  limited  to  juvenile  offenders. 
It  was  usual  for  various  magistrates  for  many  years,  prior  to  the 
above  case  of  Fergusson,  to  omit  hard  labour  in  sentences  botli 
under  the  Master  and  Servant  Act  and  Night  Poaching  Act. 
The  offenders  were  thankful  for  the  omission,  and  prosecutors  diil 
not  consider  it  necessary  to  complain ;  but  the  above  remarkable 
decision  led  to  the  letter  of  the  law  being  observed  in  the  sentence, 
though  in  many  cases  neither  letter  nor  spirit  was  rigidly  observed 
in  fact.  The  profitless  hard  labour  of  the  crank  machine  is  now 
generally  superseded  by  the  more  useful  though  unartistic  labour 
•of  rope-teasing  or  oakum-picking.  By  the  recent  Summary  Juris- 
diction Act  of  1881,  the  Sheriff  or  magistrate  may  now  dispense 
with  the  qualification  of  hard  labour  in  all  cases  in  which  it  is 
imposed  by  statute. 

Under  various  penal  statutes  imposing  pecuniary  penalties,  a 
maximum  and  minimum  sum  is  fixed ;  in  others  a  maximum 
penalty  only  is  stated ;  while  in  a  few  there  is  but  one  fixed 
amount,  without  qualification.  In  sent«nces  under  the  last  statutes 
the  practice  has  varied  :  it  was  at  one  time  held  that  the  fixed 
penalty  meant  tlie  maximum,  and  that  it  could  therefore  be  modi- 
fied ;  but  it  became  afterwards  settled  that  there  was  no  judicial 
power  to  impose  a  less  penalty  than  that  named  in  the  statute. 
Under  the  recent  Summary  Jurisdiction  Act  1881,  the  inferior 
magistrate  has  now  power  to  modify  penalties  in  prosecutions  under 
the  Summary  Procedure  Act.  By  the  old  Scots  Act  for  preserv- 
ing of  planting,  1698,  cap.  16,  a  penalty  of  ten  pounds  Scots  was 
directed  against  those  wilfully  damaging  trees  within  ten  years 
old,  while  the  penalty  was  double  where  the  trees  damaged  were 
above  ten  years.  In  the  complaint  by  James  Caynpbell  against 
Alexander  Coopery  his  tenant,  1805  (Fac.  Coll.),  for  damaging  trees 
in  contravention  of  this  Act,  there  was  a  difference  of  opinion  on 
the  bench  with  respect  to  the  power  of  the  Court  to  modify 
penalties  expressly  awarded  ;  but  a  majority  were  of  opinion  that 
there  was  power  to  modify,  and  that,  unless  that  power  was 
recognized,  it  would  be  impossible  to  do  justice  in  many  cases. 
By  the  Game  Act,  13  Geo.  III.  cap.  54,  a  penalty  of  £5,  or  two 
months'   imprisonment,  is   directed    against  any   person    having 
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partridges,  pheasants,  etc.,  in  his  possession  during  close  time  ;  nnd 
in  a  prosecution  nnder  that  Act  before  the  Perthshire  justices, 
where  the  number  of  birds  was  above  a  hundred,  and  the  alterna- 
tive of  imprisonment  would  have  amounted  to  nearly  twenty  years, 
the  justices  modified  the  penalty  to  reasonable  limits  (Barclay's 
Digest  433).  But  in  the  subseouent  case  of  Charles  J,  Whatman 
against  George  Ogilvie,  juiUj  1854  (1  Irvine  483),  for  a  similar 
contravention^  there  was  a  different  result.  Ogilvie  was  charged 
before  the  justices  at  Banff  with  having  in  his  possession  in  close 
time  forty-four  partridges.  The  justices  found  the  complaint 
proved  and  pronounced  sentence,  in  which  they  modified  the 
statutorv  fine  to  one-twentieth  of  the  sum,  and  made  a  correspond- 
ing modification  of  the  alternative  punishment,  the  fine  imposed 
being  £11,  with  the  alternative  of  132  days*  imprisonment, — 
five  shillings  or  three  days*  imprisonment  for  each  bird.  Accord- 
ing to  the  principle  of  decision  in  the  hard  labour  case,  it  would 
appear  that  the  accused  might  have  had  the  sentence  quashed  on 
the  ground  that  the  justices  had  no  power  to  mitigate  the  punish- 
ment under  the  statute.  But  the  prosecutor  in  this  Banff  case  was 
the  appellant,  and  that  on  the  ground  that  he  was  entitled  to 
have  the  full  penalties  under  the  Act  awarded.  The  judges  on 
Circuit  before  whom  the  appeal  was  brought,  certified  the  case 
to  the  High  Court,  where  it  was  held  that  punishment  had  not 
been  imposed  in  terms  of  the  statute,  and  that  the  justices  had  no 
power  to  mitigate  the  penalties.  It  was  not  conceived  by  the 
judges  that  the  sentence  was  void.  Had  the  prosecutor  insisted, 
the  full  penalties  would  have  been  awarded  ;  but  having  a  decision 
in  his  favour,  he  consented,  on  the  suggestion  of  the  Court,  to 
restrict  the  conclusions  of  the  libel  to  four  birds,  embracing 
penalties  to  the  amount  of  £20,  or  eight  months'  imprisonment  ; 
and  a  remit  was  made  to  the  justices  to  award  sentence  accord- 
ingly. The  full  penalties  under  the  complaint,  had  it  not  been 
restricted,  would  have  amounted  to  £220,  or  imprisonment  for 
seven  years  and  five  months.  In  the  hard  labour  case  the  true 
remedy,  as  in  this  case,  seems  to  have  been  not  to  quash  the 
sentence,  but  to  have  amended  it  or  remitted  to  the  justices  to  do 
so.  If  the  severe  rule  adopted  in  that  case,  of  quashing  a  sentence 
simply  because  some  condition  or  quality  of  punishment  has  been 
inadvertently  omitted,  were  to  be  applied  universally,  some  startling 
results  would  follow.  In  cases  of  murder  our  capital  sentence  has 
one  peculiar  element,  sanctioned  by  inveterate  practice,  nameh% 
that  the  condemned  criminal  be  ^ed  on  bread  and  water  after 
conviction  and  till  execution.  It  is  nothing  to  the  purpose  that 
this  dietary  is  not  carried  out  in  practice  any  more  than  actual 
hard  labour  was  always  insisted  in  where  a  hard  labour  sentence 
was  pronounced :  the  form  must  be  observed,  however  the  fact 
may  be.  Suppose  this  qualification  of  bread  and  water  diet  was 
omitted  from  the  capital  sentence,  as  the  qualification  of  hard 
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labour  was  omitted  from  the  case  of  Fergusson^  would  not  the 
condemned  criminal,  assuming  the  hard  labour  case  to  have  been 
correctly  decided,  be  entitled  to  have  his  sentence  set  aside  as 
FcrgiLSson  had  liis?  Incredible  as  it  may  appear,  there  is  an 
English  case  in  point,  where  the  prisoner  escaped  hanging  because 
of  an  omission  in  a  subordinate  part  of  the  sentence.  Jane  Fletcher 
(Rnssell  &  Ryan's  Crown  Cases  Preserved,  and  Burke's  Romance 
of  the  Forum)  was  convicted  of  the  murder  of  her  child  before 
Sir  Alan  Chambre  at  the  Hereford  Spring  Assizes  in  1803.  By 
the  statute  25  Geo.  IT.  cap.  37,  then  in  force,  it  was  directed  that 
the  body  of  any  one  convicted  of  murder  should  be  dissected 
and  anatomized,  and  that  the  sentence  should  express  the  marks 
of  infamy  in  order  to  impress  just  horror  in  the  mind  of  the 
offender,  and  to  the  minds  of  those  present  in  Court  when  the 
sentence  was  pronounced.  In  the  sentence  of  death  passed  upon 
Fletcher,  the  formal  part  thereof,  relating  to  the  dissection  and 
anatomization  of  her  body,  was  by  mistake  omitted.  The  omission 
was  discovered  on  the  evening  of  the  same  day  when  the  assize 
calendar  was  taken  to  the  lodmngs  of  the  judge  to  be  signed^ 
Execution  was  respited  in  order  to  afford  time  to  consider  the 
point ;  and  a  meeting  was  held  at  the  chambers  of  Lord  Ellen- 
borough  on  27th  April  1803,  being  the  first  day  of  Easter  term. 
As  there  was  considerable  difference  of  opinion,  there  was  an 
adjournment  till  10th  June,  being  the  first  day  of  Trinity  term, 
>vhen  the  case  was  debated  at  great  length.  The  twelve  judges 
were  equally  divided  in  opinion,  six  of  them  holding  that  the 
omission  in  the  sentence  did  not  prevent  the  attainder  taking 
place,  and  that  it  would  not  be  an  error  if  the  judgment  were 
formally  drawn  up,  omitting  that  part  of  the  sentence  ;  while  the 
other  six  were  of  opinion  that  the  marks  of  infamy  directed  by  the 
statute  were  a  material  part  of  the  sentence,  and  that  therefore  a 
judgment  omitting  that  ^mrt  would  be  en-oneous.  AH  the  judges, 
however,  agreed  that  the  omission  might  have  been  remedied,  by 
the  judge  returning  to  Court  after  the  adjournment  and  having 
the  prisoner  brought  up  again  and  passing  the  proper  judgment, 
as  the  sentence  might  be  corrected  or  altered  at  any  time  during 
the  session.  The  result  was  that  a  pardon  was  granted  on  condi- 
tion of  transportation. 

The  term  of  imprisonment  must  not  be  indefinite,  but  for  a 
filed  period — vOe  case  of  Peter  Grant  against  John  Grranty  1855 
(2  Irvine  277).  The  suspender  was  tried  before  the  justices  at 
Inverness  on  a  complaint  under  the  Master  and  Servant  Act, 
concluding  that  he  should  be  imprisoned  and  held  to  hard  labour 
for  a  reasonable  time  not  exceeding  three  months,  and  for  abate- 
ment of  a  proportionate  part  of  his  wages  for  and  during  such 
period  as  he  snould  be  so  confined.  He  was  found  guilty  and 
sentenced  to  imprisonment  "  for  a  period  Tiot  exceeding  two  calendar 
months."    The  High  Court  set  aside  the  sentence — the  Lord 
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Justice-Clerk  characterizing  it  as  ''unquestionably  absurd,"  and 
stating  that  the  prisoner  might  have  been  liberated  either  by  the 
prosecutor  or  jailor  ''five  minutes  after  incarceration."  But 
considering  that  after  the  words  of  the  sentence  above  quoted 
there  followed  these  words :  "  and  at  the  expiration  thereof^  to  be 
set  at  liberty,"  and  that  the  sentence  further  abated  the  wages  of 
the  accused  to  the  extent  of  forty-eight  shillings  sterling  durin/f 
said  period,  a  fair  reading  of  the  whole  sentence  leaves  no  doubt 
as  to  its  meaning;  at  most  there  seems  to  have  been  a  mere 
clerical  slip  or  error  in  form  easily  accounted  for  from  the  phraseo- 
logy of  the  complaint,  and  which  might  have  been  amended 
under  the  authority  of  the  Court.  It  may  be  observed  that  the 
sentence  in  this  case  omitted  hard  labour,  though  craved  for  in 
the  complaint ;  the  objection  which  succeeded  in  the  case  of 
Fergtisson  (supra)  had  not  been  conceived  at  that  time. 

While  in  common  law  crimes,  as  well  as  various  statutory 
offences,  sentences  of  imprisonment,  or  for  payment  of  fine,  with 
the  alternative  of  imprisonment,  are  put  in  execution  immediately 
after  sentence  is  pronounced,  there  are  some  penal  statutes  under 
which  the  accused  is  allowed  a  certain  period  after  sentence  to 
pay  the  fine,  before  the  expiry  of  which  period  the  warrant  to 
imprison,  failing  payment,  cannot  legally  be  put  in  operation. 
This  indulgence  gives  rise  to  occasional  inconvenience,  as  the 
accused  is  not  always  to  be  found  when  the  days  of  grace  expire. 
Where  the  judge  in  the  inferior  Court  has  failed  in  his  sentence 
to  give  the  required  time  for  payment,  the  sentence  is  held 
radically  bad — vide  case  of  Joseph  BJiodes  against  John  Boss, 
Stirling  Circuit,  23rd  September  1870  (1  Couper  469).  In  that 
case  the  appellant  was  convicted  of  contravening  the  Public 
Houses  Acts,  and  though  the  complaint  correctly  set  forth  that 
the  penalty  was  not  to  be  paid  till  the  expiry  of  fourteen  days 
after  conviction,  the  magistrate,  per  iTWicriam,  authorized  imprison- 
ment in  default  of  immediate  payment.  The  sentence  and 
conviction  were  set  aside.  The  same  course  was  followed  in  the 
case  of  Ritchie  against  Broimi,  1884  (21  S.  L.  R.  528),  in  which 
a  similar  mistake  occurred.  Sometimes,  however,  the  mistake  is 
the  other  way, — time  being  allowed  to  pay  the  fine,  though  not 
authorized  by  the  Act, — in  which  case  the  prosecutor  has  the  right 
of  appeal  in  order  to  have  the  sentence  amended.  A  case  of  this 
kincl  was  thus  appealed  from  a  judgment  of  the  Sheriff-Substitute, 
Perth,  to  the  Court  of  Justiciary  at  Perth — Blair  against  Jack, 
12th  April  1865  (unreported),  "the  respondent  was  convicted  of 
contravening  the  Salmon  Fisheries  Act,  1860,  by  having  unseason- 
able salmon  in  his  possession,  and  was  ordained  to  pay,  within 
fourteen  days,  a  fine  of  ten  shillings  and  expenses,  with  the 
alternative  of  thirty  days'  imprisonment.  The  pursuer  pleaded 
l)efore  the  Court  of  Appeal  that  the  Sheriff  had  no  power  under 
the  Act  to  give  time  to  pay  the  penalty  and  expenses ;  and  he 
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asked  that  the  sentence  should  be  amended  accordingly.  On  the 
other  hand,  the  respondent  pleaded  that,  by  the  previous  Fisheries 
Act,  fourteen  days  were  allowed  to  pay  the  penalty,  and  that  the 
Sheriff  had  still  a  discretionary  power  in  the  matter.  The  Lord 
Jostice-Glerk  (Inglis)  and  Lord  Cowan  held  that  the  Sheriff  had 
no  such  discretion,  and  adopted  the  unexpected  course  of  quashing 
the  conviction.  According  to  this  result,  the  accused,  instead  of 
upholding  the  sentence,  should  have  appealed  against  it.  A  more 
satisfactory  judgment  was  given  in  the  subsequent  case  of  Robert 
Leishman  against  Adam  Colquhoun,  High  Court,  July  1877  (3 
Couper  482),  where  the  justices,  in  a  sentence  against  Leishman 
for  contravention  of  the  Public  Houses  Acts  by  trafficking  in 
spirits  without  a  certificate,  allowed  four  days  to  pay  the  fine 
instead  of  ordaining  immediate  payment  as  required  by  the 
amending  Acts.  The  prosecutor  appealed  against  the  sentence 
nnder  the  Summary  Prosecutions  Appeals  Act,  1875;  and  the 
Court  remitted  to  the  justices  to  amend  the  sentence  accordingly, 
— the  Act  giving  the  superior  Court  power  to  affirm,  reverse,  or 
amend  the  judgment  of  the  Court  below,  or  to  remit  to  the  inferior 
judge  to  amend  and  deliver  judgment. 

But  by  our  common  law  the  Supreme  Judges  have  also  power 
to  amend,  vary,  or  alter  the  sentence  of  any  inferior  Court  in  any 
way  they  may  think  fit:  they  may  suspend  in  part  and  sustain  in 
part,  if  this  can  be  done,  when  the  good  and  bad  portions  are 
distinctly  separable  (2  Alison  32  ;  Moncreiff  on  Beview  178). 
There  is  no  apparent  reason  why,  under  this  common  law  power, 
the  Court  might  not  competently  have  amended,  or  caused  the 
objectionable  sentences  to  be  amended  in  the  various  cases  above 
referred  to.  Some  modern  cases  may  be  mentioned  where  this 
ameliorative  course  was  adopted, — the  improper  or  objectionable 
part  of  the  sentence  being  eliminated  from  the  legal  part,  and  the 
sentence  substantially  upheld.  In  the  case  of  James  Stewart  against 
Thomas  Boyd^  1855  (2  Irvine  327),  the  snspender,  an  apprentice, 
was  sentenced  by  the  justices,  under  the  Master  and  Servant  Act, 
to  be  imprisoned  for  thirty  days,  and  to  suffer  an  abatement  of 
wages  during  that  period.  Tne  latter  part  of  tlie  sentence  was 
beyond  the  power  of  the  justices,  inasmuch  as  abatement  of  wages 
applied  to  workmen  but  not  apprentices ;  and  the  mistake  having 
been  discovered  on  the  same  day,  an  interlocutor  was  appended  with- 
drawing that  part.  The  objection  was  repelled  by  the  High  Court 
that  the  original  sentence  was  void  and  null,  and  could  not  be 
amended  by  the  justices.  Lord  Justice-Clerk  Hope  observed  that  a 
judge  must  have  power  to  correct  an  accidental  mistake  or  something 
which  is  inconsistent  with  what  was  intended  to  be  pronounced. 
In  the  ease  (decided  on  the  same  day  as  the  hard  labour  case)  of 
John  Snaddon  against  William  Spence^  1862  (4  Irvine  200), 
where  the  suspender  was  convicted  under  the  Day  Trespass  Act, 
the  High  Court  held  that  portion  of  the  judgn-ent  of  the  Quarter 
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Sessions,  containing  award  of  imprisonment  as  a  means  of  enforcing 
payment  of  expenses  of  appeal,  was  separable  from  the  affirmance  of 
the  conviction  of  the  justices  by  Quarter  Sessions,  and  that  the  con- 
viction was  otherwise  good.  In  the  case  of  James  BoberU  against 
William  H.  Hendtrson,  1882  (5  Ck)uper  118),  it  was  held  in  a  sus- 
pension of  a  conviction  and  sentence  pronounced  in  a  Sheriff  Court 
on  a  char^  of  perjury — ^in  which  sentence  a  declaration  of  infamy 
was  addea — that  it  was  incompetent  to  pronounce  such  a  declaration 
in  the  Sheriff  Court,  but  that  it  was  separable  from  the  rest  of  the 
sentence  and  might  be  expunged  therefrom  without  vitiating  the 
whole.  In  the  suspension  at  the  instance  of  Thomas  iPOuire 
against  Francis  Fairhaim^  1881  (4  Couper  536),  while  the  Court 
held  that  the  suspender,  a  boy  of  fifteen  years,  had  been  improperly 
sentenced  to  five  years'  detention  in  a  reformatory,  in  addition  to 
iexi  days'  imprisonment,  the  sentence,  so  far  as  regarded  the 
imprisonment,  was  sustained.  A  similar  judgment  was  pronounced 
in  the  case  of  Farqvharson  against  GtUhriey  1884  (21  S.  L.  R.  777). 
But  a  different  rule  of  judgment  was  observed  in  the  case  of  Jane 
APDtmagh  against  John  Boss,  1869  (1  Couper  299),  where  the 
suspender,  a  girl  of  fourteen  years,  having  been  convicted  of  theft 
before  the  Police  Court,  Alloa,  and  sentenced  to  six  days*  imprison- 
ment, was  also,  per  incuriam,  ordered  to  be  chastised  by  private 
whipping,  such  punishment  being  limited  by  statute  to  male 
juveniles.  The  error  was  discovered  when  an  extract  of  the 
sentence  was  sent  to  the  gaoler;  the  sentence  was  not  carried 
into  effect :  the  Clerk  of  Court  returned  to  the  magistrate,  who 
deleted  the  objectionable  portion  of  the  sentence.  A  process  of 
suspension  having  been  raised,  the  respondent  did  not  attempt 
to  defend  the  sentence,  but  lodged  a  minute  consenting 
to  the  suspension  being  granted.  The  Court  suspended  the 
sentence  simpliciter,  condemning  the  alteration  of  the  record 
as  irregular  and  censurable.  This  deletion,  however,  does  not 
appear  ^r  se  to  have  been  a  sufficient  ground  for  suspension;  and 
on  the  authority  of  the  previous  cases  of  Stetvart  against  Boyd^  and 
Snaddon  against  Spence,  and  the  common  law  power  on  which  those 
cases  were  founded,  there  was  apparent  room  to  plead  that  the 
incompetent  addition  did  not  destroy  the  whole  sentence.  The 
subsequent  cases  above  stated  seem  to  support  this  view. 

In  English  practice,  however,  the  rule  as  to  quashing  convictions 
of  inferior  Courts,  because  of  some  objectionable  element  in  the 
sentence,  is  even  more  rigid  than  in  Scotland.  The  sentence  most 
be  good  in  all  its  parts ;  it  is  held  an  entire  act,  incapable  of  being 
severed;  an  informality  in  one  part  destroys  the  whole.  The 
iudgments,  however,  have  not  been  uniformly  consistent ;  there 
have  been  occasional  instances  of  relaxation  of  the  severe  rule,  as 
in  the  case  oi  Bex  against  Collyer^  etc.  (1  Wils.  332).  The 
defendants  were  convicted  on  an  indictment  for  insulting  a  justice 
of  peace  in  the  ^ecution  of  his  duty,  and  were  adjudged  to 
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imprisonment  for  a  month,  to  ask  pardon  of  the  justice,  and  to 
advertise  the  fact.  While  the  two  latter  parts  of  the  judgment 
were  held  bad,  the  former  part  was  held  good.  But  the  usual 
rigid  mode  of  dealing  with  such  sentences  is  well  exemplified  in  the 
case  of  Bex  against  Patchett,  1804  (5  East  339).  The  offender 
having  been  b^n  found  poaching  during  the  night,  was  deemed  a 
Togiie  and  a  vagabond  under  the  Vagrant  Act,  and  was  sen- 
tenced by  the  justices  to  six  months'  hard  labour,  to  be  once 
publicly  whipped  during  that  time,  and  on  the  expiry  of  imprison- 
ment to  be  sent  and  employed  in  His  Majesty's  service.  It  was 
objected  that  the  sentence  was  bad  because  the  justices  omitted  to 
state  whether  the  service  was  to  be  by  sea  or  larid.  In  support  of 
the  conviction  it  was  pleaded  that  the  branch  of  service  would  be 
naturally  determined  oy  the  Crown  or  its  officers  as  they  should 
think  proper,  or  the  subject  be  found  best  adapted  for.  But  the 
alternative  dubiety  seems  to  have  been  considered  beyond  judicial 
remedy,  and,  though  applying  to  a  part  of  the  sentence  de  futuro^ 
had  the  curious  legal  effect  of  destroying  the  previous  unobjection- 
able parts,  and  saving  the  offender  from  the  imprisonment  and 
whipping.  The  fiat  of  the  Chief  Justice  (Ellenborough)  was: 
^*The  judgment  is.  entire,  and  cannot  be  split." 

W.  B.  D. 
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NO.  XI. 

{Continued  from  vol.  xxix.  p.  650.) 

The  Justice  Ayres  in  the  reign  of  King  James  III.,  so  far  as 
they  can  be  traced  from  payments  made  in  connection  with  them 
in  the  pages  of  the  Exchequer  Rolls  and  elsewhere,  were  held  as 
follows : — 

1460-1.  Dunbar,  Ayr,  Peebles,  Berwick,  Marcb,  Linlithgow,  Edinburgh. 
1465.  Hareh,  Edinburgh,  Berwick. 
1473.  Dumfries,  Kirkcudbright,  Wigtown,  Ayr. 
1474«  Stirling. 
14S7.  Banff. 

1488.  Peebles,  Jedburgh,  Dumfries,   Kirkcudbright,  Wigtown,  Lauder,  Ayr, 
Lanark,  Dundee. 

It  seems  probable  that  these  Circuit  Courts  sat  at  many  more 
times  and  in  many  more  places  than  those  enumerated,  but  we 
Iiave  not  found  materials  for  filling  up  the  wide  gaps,  such  as  those 
between  1462  and  1465  or  between  1474  and  14o7.  In  the  earlier 
of  these  periods  the  extreme  youth  of  the  king  may  to  some 
extent  explain  the  irregularitVy  but  in  the  second  period  it  is  hardly 
credible  that,  even  allowing  for  the  disturbed  state  of  the  country, 
so  long  a  time  as  thirteen  years  can  have  elapsed  without  the  hold- 
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ing  of  Justice  Ay  res.  At  least  in  one  instance,  the  last,  James  IIL 
was  himself  on  circuit,  for  we  read  an  entry  on  "  the  xziiij  da 
Januar  or  the  kinge  raide  to  the  Ayris  of  Peblis,  Jedwort^  and 
in  Galway,"  this  being  in  1488.  It  is  not  unlikely  that  there  was 
a  Circuit  Court  at  Inverness  when  the  king  was  there  in  1464, 
smd  it  is  possible  that  he  was  at  Stirling  engaged  in  similar  duties 
both  in  that  year  and  again  in  1465  and  1466,  for  payments  occur 
of  the  nature  of  charitable  gifts  to  lepers  near  that  ancient  town 
in  each  of  those  three  years.  Such  entries  give  a  curious  insight 
into  the  condition  of  Scotland  at  this  time.  On  12th  August 
1478  the  Athole  Papers  furnish  us  with  the  name  of  '*  Sir  Robert 
of  Abircrummy  of  that  Ilk "  as  Sheriff  of  Perth ;  and  we  know 
from  the  Stirling  Burgh  Charters  that  on  1st  December  1479  he 
still  continued  to  hold  this  office.  These  two  years,  however, 
supply  us  with  a  most  deeply  interesting  and  important  point  of 
departure  in  the  career  of  Scottish  Criminal  Courts.  Already, 
as  has  been  shown,  traces  of  a  Crown  Prosecutor  had  been  marked 
on  the  pages  of  judicial  history,  but  with  the  name  of  Sir  John 
Ross  the  actual  Roll  of  the  Lords  Advocate  of  Scotland  begins,  as 
Mr.  Omond  clearlv  shows  in  his  instructive  and  exhaustive  account 
of  that  office  and  its  holders.  The  Parliament  of  Scotland  includes 
on  the  6th  of  April  1478  among  the  "  Barones  "  entered  upon  its 
roll,  '*  John  Ross  of  Montgrenane ; "  and  in  the  following  year, 
1479,  an  Act  of  Parliament  referring  to  the  Chancellor  and  to 
Ross  uses  these  words,  "  Our  Sovereign  Lord  by  his  Chancellor 
and  Advocate."  Four  years  later,  on  the  8th  July  1483,  we  read 
in  the  records  of  Parliament  how  **  In  the  name  and  behalf  of  our 
soverane  lord  Johne  the  Ross  of  Montgrenane  as  advocat  to  his 
hienes  askit  and  requirit  in  his  name  and  autorite,"  etc.  So  that 
we  have  at  tliis  early  date  not  only  evidence  of  the  existence 
of  a  King's  Advocate,  but  proof  of  his  being  entrusted  with 
important  duties  and  delegated  authority  in  the  High  Court  of 
Parliament  itself.  In  this  same  year,  1483^  an  assessment  for 
taxation  imposed  upon  the  Northern  Burghs  gives  a  fair  idea  of 
their  relative  wealth  and  importance,  though  it  must  be  remem- 
bered that  even  Elgin,  presumably  one  of  the  poorest,  was  yet 
possessed  of  sufficient  influence  as  to  have  secured  in  1482  an 
appointment  for  her  Provost  as  Sheriff  in  the  Burgh,  which  is  duly 
recorded  in  the  Register  of  the  Privy  Seal,  having  been  made  on 
the  16th  November  in  that  year.  The  assessments  levied  on  the 
various  burghs  were : — 


Aberdeen, 

.      £26  13    4 

Nairn,    . 

.£200 

Forres,  . 

6    0    0 

Banff,     . 

3    0    0 

Inverness,     . 

10    0    0 

Elgin,     . 

8    0    0 

Alexander  Lindsay  of  Ochtermonsey  was  Sheriff  Depute  of 
Forfar  in  1483,  and  about  this  time  Lord  Lyle  probably  was 
Sheriff  of  Dumbartonshire,  from  which  at  tlie  king's  death  he 
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became  Justiciar,  the  Sheri£F(loiii  going  to  John,  Earl  of  Lennox, 
and  Matthew  his  son.  In  1488  also  Sir  Alexander  Seton  was 
made  Sheriff  of  Stirling  for  his  life.  The  state,  however,  of  the 
country  was  miserable  in  the  extreme.  Even  powerful  prelates 
and  nobles  were  subjected,  especially  in  the  North,  to  attacks  of 
roving  bands  of  marauders,  and  no  doubt  bitter  experience  alone 
taught  the  Bishops  of  Dankeld  to  insert  such  clauses  in  their 
charters  as  we  find  in  one  dated  8th  November  1487,  convey- 
ing two  roods  of  land  **  in  the  north  street  of  the  city  of  Dun- 
keld"  to  Margaret  Dempster,  but  providing  for  forfeiture  if  she 
ventured  to  harbour  any  '*  raptores  et  spoliatores  le  sornaris  et 
keithranis  wlgariter  nuncupatos"  (sorners  and  catherans).  In 
face  of  such  obstacles  had  the  criminal  law  at  the  close  of  the 
Middle  Ages  to  be  administered  in  Scotland. 

The  weaker  landowners  and  all  the  smaller  folk  in  the  kingdom, 
naturally  looking  to  the  greater  barons  and  nobles  for  help  and 
protection,  thus  fell  more  and  more  andcr  their  control,  and  not  only 
were  the  Parliamentary  efforts  to  resist  the  spread  of  heritable 
jurisdictions  and  heritable  offices  generally  rendered  of  no  avaD, 
but  the  subjection  of  individuals,  the  lesser  to  the  greater,  developecL 
by  degrees  bonds  of  manrent  and  other  devices  more  effectually  to 
increase  the  chains  of  repressive  feudalism.  We  have  not  hitherto 
done  more  than  glance  at  the  attempts  already  made  before  the 
reign  of  James  III.  to  check  the  undue  and  preposterous  develop- 
ment of  heritable  jurisdictions  and  offices,  out  now  that  we  are 
about  to  give  so  surprising  an  illustration  as  will  be  found  in  a  list 
of  the  Sheriffs  in  the  various  counties  of  Scotland,  it  may  be  of 
advantage  to  notice  what  is  to  be  gathered  from  the  records  of 
Parliament  during  the  reign  of  James  11.  As  early  as  1455,  or 
within  three  years  of  the  assassination  of  the  Earl  oi  Douglas,  we 
find  an  enactment  in  these  terms :  ''  Item  it  is  statute  and  ordanyt 
that  in  tym  to  cum  thar  be  na  wardaris  on  ye  bordoris  maid  in  fee 
and  heretage"  (1455,  c.  3,  vol.  ii.  p.  43)  ;  and  besides  this  blow 
aimed  at  the  Douglas  family  and  their  hereditary  wardensbip  of 
the  marches  we  have :  '^  Item  that  thar  be  na  office  in  tym  to 
cum  geffyn  in  fee  and  heretage"  (1455,  c.  6),  an  express  proviso 
against  future  abuses  in  the  direction  of  heritable  jurisdictions. 
But  such  enactments  proved  of  very  little  avail,  so  that  even  the 
immediately  succeeding  reigns  of  James  III.  and  James  IV.  fur- 
nish abundant  evidence  of  the  weakness  of  the  Crown  in  such 
matters.  Take  for  example  in  Dumfriesshire  the  confirmation  by 
King  James  III.,  dated  20th  August  1484,  and  still  extant  among 
the  Queensberry  Charters,  whereby  the  Sheriffship  of  that  county 
was  granted  to  Robert,  son  of  Sir  Robert  Crichton  of  Sanquhar, 
**  on  account  of  his  faithful  services  in  defence  of  the  kingdom 
against  the  treasonable  attempts  of  Duke  Albany  and  Earl 
Douglas,  supported  by  the  auld  enemy  (Edward)  of  England." 

At  this  stage  of  our  narrative,  when  we  nearly  approach  the  date 
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at  which  the  existing  records  of  the  Justiciary  Office  bemn,  it  may 
be  convenient  to  give  a  list  of  the  various  Sheriffdoms  and 
Stewartries  in  Scotland,  as  they  existed  towards  the  close  of 
the  fifteenth  century,  together  with  the  names  of  the  Sheriffs 
so  far  as  preserved  from  the  earliest  times  down  to  that  period. 
The  list  has  been  by  no  means  an  easy  one  to  prepare,  and 
every  source  from  which  additional  names  appeared  likely  to 
come  has  been  carefully  searched,  so  that  we  have  made  it  as 
exhaustive  as  possible.  In  not  a  few  instances  changes  occur  with 
great  rapidity,  old  family  names  disappear,  and  new  houses  estab- 
lish themselves  in  the  Sheriffships.  It  has  been  attempted  to 
follow  these  changes  closely,  tnough  in  some  cases,  as,  for 
example,  in  Fife  and  Stirling,  they  are  obscure  and  often  perplex- 
ing. The  dates  prefixed  to  the  names,  it  may  be  observed,  are  not 
those  of  appointment  or  succession,  but  simply  the  earliest  dates  at 
which  the  several  persons  appear  in  early  Acts  of  Parliament, 
Exchequer  Rolls,  public  Registers,  Charters,  and  so  forth,  with  the 
official  designation  of  **  vicecomes  "  attached  to  their  names. 


A  LIST  OF  THE  SHERIFFS   OF   SCOTLAND   DOWN   TO   THE   COMMENCEMENT 

OF  THE  JUSTICIARY  RECORDS. 


1126.  GoBpatrick,  The  Sheriff. 
1128.  Norman,  The  Sheriff. 

EDINBURGH. 
1230.  (Circ.)  Sir  John  de  Wallibus 

(Wallace). 

1263.  R  de  Mubray. 

1264.  William  of  St.  Clair. 
1292.  Sir  Hugh  of  Lowther. 
1296.  Walter  of  Hnntercombe. 

1302.  Sir  John  Kingston. 

1303.  Sir  Ebulo  de  Montibns 

(Mountz). 
1305.  Jue  de  Aldeburgh. 
1328.  Robert  of  Meynera  (Menzies). 
1358.  Gilbert  Fowler. 

Sir  William  Ramsay. 

1367.  Symon  of  Prestoun 

(Sheriff  of  Lothian). 
1371.  Sir  Thomas  Erskyne. 
1374.  Malcolm  Flemyug. 
1380.  Sir  John  Lyon  of  Glammis. 
1486.  Sir  William  (Lord)  Crichton. 
Before)  David  Crichton  of  Cranstoon. 
1468.  J  Robert  Muir  of  Polkelye. 
1470.  William,  Lord  Crichton. 
1489.  Patrick     Hepburn,     Earl    of 

Boihwell. 
1495.  James  Logane 

(Depute  of  the  Middle  Ward). 
1495.  John  Hepburn 

(Depute  of  the  East  Ward). 


LINLITHGOW. 
1263.  R.  de  Mubray— 

(And  other  Sheriffs    as  in 
Edinburgh,  of  which  iip- 
parently  it  formed  a  part 
until) — 
1438.  Sir  George  Crichton. 
1460.  Archibald  Dundas  of  that  Ilk. 
1468.  Sir  John  Ross  of  Halkhead. 

1468.  Henry  Livingston. 

1469.  Sir  John  Ross  (restored). 

HADDINGTON. 

1263.  R.  de  Mubray 

(And  other  Sheriffs  as  in 
Edinburgh,  of  which  it 
formed  a  part,  though  we 
occasionally  find  separate 
officers). 

1339.  Sir  William  Livingstone. 

1470.  James  Cockburn  of  Newbigging. 

PEEBLES. 
1259.  G.  Eraser. 
1262.  Aymer  of  Maxwell. 
1266.  Symon  Eraser. 
1302.  William  of  Durham. 
1306.  Aymar  of  Valence 

(Heritable  Sheriff). 
1357.  Adam  Lokard  (Lockhart), 
1359.  Laurence  of  Govan. 
1373.  Thomas  Hay. 
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137S.  Walter  Twedj  (Deputy). 
im  Sir  William  Haj. 
1388.  Adam  Dickson  (Deputy). 
U70.  Sir  DaTid  Hay  of  Yester. 
U70.  Thomaa  Hay  (Depaty). 

TRAQUAIR. 
1265.  Sjmon  Fraaer. 
m  William  Peiel. 

(Perel  described  as  "  nuper 

1293    I     ^i^<^'D^<lo^'^^^u6ii'«** 
and    office     merged 

thai  of  Peebles.) 


m 


Ttmp.:  ) 


SELKIRK. 


William  f  Andrew  of  Sintan 
tite    (  (Heritable  Sheriff). 

lioo.    ) 

Alexander  of  Sintan  (son). 
Andrew  of  Sintan 
(grandson). 

Aler  V  '^c^""*<JeT  of  Sintan("  nuper" 
jl^  (     in  1293). 

1298.  Andrew  of  Sintun  (tertius). 
1296.  Hugh  of  Eyiand. 
1305.  Cell  qui  est  defee. 

(Isabella    Sintun,    wife    of 
Edward  Keith). 
1806.  Aymar  of  Valence 

(Heritable  Sheriff). 
182a.  Edward  Keith. 
1360.  John  TnmbulL 
1364.  John  Tumbull  (Deputy). 
1373.  Thomas  Erskyne. 
1469.  Thomas,  Lord  Erskine. 


1246. 

1266. 

1289. 
1295. 
1299. 
1302. 

1805. 
1306. 
1325. 
1828. 
1342. 

1359. 
137S. 
1389. 
1397. 
1405. 


ROXBURGH. 
NIooUm  de  Soulis. 

(Thomas  Kauer. 

•jHagh  of  Abemethy. 

(Thomas  Randolph. 
Sir  William  Soulis. 
Walter  Tonke. 
Sir  Ingram  of  Umfrayille. 
Hichaid  Hastang 

(Sheriff  of  Jedburgh). 
Sir  Robert  Hastang. 
Sir  Robert  de  Mauleye. 
Sir  Robert  of  Maul. 
3ir  Henry  BalioL 
Sir  Alexander  Ramsay 

Sheriff  of  Teviotdale). 
fMuyKerr. 
lAQieooe  of  €rOYan. 
(Ctre.)  Malcolm  Drummond. 
2^0f^  Douglas,  Earl  of  Angus. 
Sv  Darid  Fleming  of  Biggar. 


1412.  Archibald   Douglas  of   Cavers 

(Hereditary). 

William  Douglas  of  Cavers. 

1464.  Archibald  Douglas  of  Cavers. 
1470.  Sir  William  Douglas  of  Cavers 

and  Cluny. 
1470.  James  Douglas  (Deputy). 

BERWICK. 
1223.  Ingebram  of  Baliol. 
1236.  Sir  David  Graham  of  Dundaff. 
1266.  Hugh  of  Berkeley.  . 
1288.  John  of  Soulis. 

1295.  Osbert  of  Spaldington. 
1302.  Sir  John  Burdon. 
1325.  John,  son  of  Walter. 

1329.  Hugh  Giffard. 

1330.  Sir  Robert  Lauder. 
1373.  Patrick  Nesbyt 

1447.  John,  Lord  Haliburtoun. 
1447.  Alexander  Hume  of  that  Ilk 

(Deputy). 
1450.  Patrick  Hepburn,  Lord  Hailes 

(Hereditary). 
1470.  Adam  Hepburn  of  Donsyare. 
1480.  Patrick     Hepburn,     Earl    of 

Bothwell. 
1511.  Adam      Hepburn,      Earl     of 

Bothwell. 

DUMFRIES. 
1264.  Aymer  of  Maxwell. 
1288.  William  of  Sindair. 

1296.  Robert  of  Joneby. 
1305.  Richard  Syward. 
1305.  Sir  Matthew  Redeman. 

1329.  Richard  Edgar. 

1434.  Sir  Thomas  Kirkpatrick. 
1452.  Sir      Robert      Crichton      of 

Sanquhar  (Hereditary). 
1470.  Sir      Robert      Oichton      of 

Sanquhar. 
1484.  Robert  Crichton  of  Sanquhar. 

ANNANDALE  (Stewaktby). 

1330.  (Circ.)  Adam  of  Corry. 

1409.  Sir      Herbert      Maxwell      of 

Caerlavrock. 
1440.  Herbert,  Lord  Maxwell. 
1454.  Robert,  Lord  Maxwell. 
1454.  Aymar  Gladstone    >  npy,„tie« 
1454.  Herbert  Gladstone  f  ^^P^^^^s. 

1460.  John  Maxwell 

KIRKCUDBRIGHT  (Stewartry). 
1456.  Donald  Madellan  of  Grdston. 

1462.  William  Edmonstoune  of  Dun- 

treath. 

1463.  John  Kennedy  of  Blairquhan. 
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1468.  ThoixuM  Boy^l,  Earl  of  Arraa. 
1468.  Humphrey  Colquhoan. 
1489.  Patrick      Hepburn,    Earl     of 
Bothwell. 

WIGTOWN. 
1200.  {Circ.)  Robert  Fitz  Trute. 
1265.  Alexander     Comjn,    Earl    of 

Buchan. 
1288.  John  Comjrn,  Earl  of  Buchan. 
1296.  Sir  Walter  of  Twynham. 
1305.  ThomasMakhulaghCM^Culloch). 
1424.  William  Douglas  of  Leswalt 
1456.  Andrew  Agnew  (Hereditary). 
1468.  Thomas  Boyd,  Earl  of  Arran. 
1468.  Andrew  Agnew. 

AYR. 
Temp,:     ^ 

William    >  Sir  John  of  Moray, 
the  Lion.) 

1223.  Reginald  of  Craufurd. 
1236.  Malcolm  of  Moray. 

1264.  Walter,      Steward,     Earl    of 

Menteith. 

1265.  William  Gomyn  of  Kilbride. 
1288.  Andrew  of  Moray. 

1288.  Sir  James,  Steward  of  Scotland. 
1296.  Reginald  of  Graufurd. 
1301.  Patrick  Dunbar,  Earl  of  March. 
1303.  Robert  Bruce,  Earl  of  Garrick. 

(Maenus  of  Stratheme, 
1 303.     ■{  Ni(£olas  of  Benhathe— 

(  (Joint-Deputies). 

1305.  Godfrey  of  Res. 

1306.  Sir  Robert  of  Leybonm. 
1329.  Sir  Adam  More. 

1338.  Reginald  Gnufnid. 

1340.  (Ctrc.)  John  Lindsay  of  Thurs- 

toun. 
1359.  Duncan  Walays  (Wallace). 
1374.  William  Gonynghame  (Deputy). 
1 376.  William  Gonynghame. 
1386.  Sir  William  Gonynghame. 
1406.  William  Gonyng^me. 
1417.  Hugh  Gampbell  of  Loudoun 

(Hereditary). 
1437.  Sir      George      Gampbell      of 

Loudoun. 
1465.  George  Gampbell  of  Loudoun. 
1489.  George  Gampbell  of  Loudoun. 

LANARK. 
1165.  (Circ.)  Baldwin  Fleming. 
1226.  Richard  of  Goulter. 

1266.  Alexander  Hunyeth  (Ynyot). 
1288.  Hugh  of  DalzelL 

1290.  Hugh  of  BaUol. 
1293.  Henry  of  Sinclair. 


1295.  Andrew  Ltringstone. 

1302.  Sir  Walter  Bordon 
(Warden  of  ''Gastrotharis'O- 

1303.  Robert  Bruce,  Earl  of  Garrick. 

(  Magnas  of  Stratheme, 
1303.     ]  Nicholas  of  Benhathe— 

(  (Joint-Deputies), 

1329.  Sir  Robert  of  Bard. 
1345.  (Circ)  William,  Lord  Douglas. 

1359.  Sir  WiUiam  Livingstone. 

1360.  Robert  Dalzell. 
1373.  Sir  James  Lyndesay. 
1373.  Hu^  Aldistoun  (Deputy). 
1387.  Sir  William  Newbyggyng. 
1387.  William  Somervil  (Deputy). 
1387.  Thomas,  son  of  MarUn  (Deputy). 
1432.  James  Douglas  of  Bavany. 
1470.  James,  Loid  Hamilton. 

BUTE. 

1292.  Sheriffdom  created  (embracing 

Kin  tyre). 
1385.  Bate  and  Arran  united. 
1385.  John  Stewart  (Hereditary). 
1443.  John  Stewart 
1449.  James  Stewart. 
1468.  Thomas  Boyd,  Earl  of  Arran 

(for  Arran). 
1494.  Ninian  Stewart 

DUMBARTON. 
1265.  William,  Earl  of  Mar. 
1288.  Duncan,  Earl  of  Fife. 
1290.  Walter     Stewart,     Earl      of 
Menteith. 

1293.  SirJames,  Steward  of  Scotland. 

1296.  Alexander  of  Ledea. 
1303.  Sir  John  Monteith. 
1326.  Sir  Malcolm  Flemyng: 

1359.  Sir  John  Danye]ston(i>ennonist) 

(Keeper  of  the  Gastle). 
1367.  Malcohn    Fjemyng,    Earl     of 
Wigtoun 

(Keeper  of  the  Gastle). 
1407.  Sir  Walter  Buchanan 

(Keeper  of  the  Gsstle). 
1416.  Sir  Walter  Stewart  of  Lennox. 

(Keeper  of  the  Gsstle). 
1425.  John  Golquhoun  of  Loss. 

(Keeper  of  the  Gastle). 
1443.  Sir  Robert  Sempill  (Deputy). 
1470.  Sir  John  Golquhoun  of  that  Ilk. 
1488.  John,  Earl  of  Lennox 

^Hereditary). 
1494.  Matthew,  Earl  oi  Lennox. 

ARGYLL. 
1292.  Sheriffdoms  of  Skye  and  Lorn 
created. 
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1326.  Dngal  Campbell  (Hereditary). 
1373.  GiUespie  Campbell 
1468.  Colin,  Earl  of  Argyll 

STIRLING. 

^^j^  I  William,  Bon  of  Thorald. 

1195-] 
to     >  Alexander. 

1199.  J 

1226.  Maorioe,  Earl  of  Menteith. 
1230.  Sir  John  of  Starinelia. 
1234.  Bernard  Fraser. 
1258.  Gilbert  Fraaer. 
1266.  John  of  Lamberton. 
1288.  Sir  Patrick  Gmham. 
1291.  Sir  Andrew  Eraser  of  Toach. 
129o.  David  Grant 
1296.  Ridiard  Waldgrare. 

1304.  Sir  Archibald  liyingBtone. 

1305.  Sir  William  Biaaet. 
132a  Sir  Alexander  Fraser. 

1328.  Richard  Lauchlan  (^Deputy). 

1329.  Richard  Lanchlan. 
1360.  Sir  Robert  Erakine. 

1367.  Andrew  of  Moray. 

Thomas  Erakine. 

1368.  William  Olyfant. 

Erakine,  Earl  of  Mar. 

1373.  Robert  of  NormanTil 
1407.  John,  Earl  of  Bnchan. 
1436.  George,  Lord  Seton. 
1470.  Malcolm  Flemyng. 

1470.  Alexander  Bruce  (Deputy). 
1473.  James  Schaw  of  Sauchie. 

1488.  Sir  Alexander  Seton. 

CLACKMANNAN. 

1200.  Alexander. 

1304.  Sir  William  Biaaet. 

1305.  Sir  Malcolm  of  Inverpefir 

(Sheriff  alaoof  Auchteraider). 
1328.  Henry  of  An&nd. 
1 352.  Sir  John  Menteitb(Hereditary). 
1382.  William  Menteith. 
1470.  John  Menteith. 

1489.  (Ante)  John  Schaw  of  Alweth. 
1489.  William  Menteith  of  Ken. 

KINROSS. 
1264.  John  of  Kinroaa 

(HeriUble  Sheriff). 
1290.  John  of  Kinroaa  (JUitut). 
1305.  Celt  qui  est  d€  fee, 

(Probably  one  of  the  Kinross 
family). 
1328.  Alan  of  Vipont. 
1360.  John  of  Cnchton. 


1364.  AlanErakyne. 

1373.  Robert  Haketh  (Halket). 


Temp,: 


FIFE. 

William    I  David  of  Wemysa. 
he  Lion.  J 
229.  Ingelram  of  Balfour. 

239.  David  of  Wemyaa. 

240.  (Ctrc.)  Ingelram  of  Baliol 
264.  David  of  Loch  Or. 

289.  Hugh  of  Loch  Or. 

290.  Conatantine  of  Loch  Or. 
292.  John  de  Valloniis  (Vallange). 

805.  Conatantioe  of  Loch  Or. 
305.  Sir  Richard  Siward. 

806.  (Circ)  David  Barclay. 
815.  Michael  Balfour. 

328.  Sir  David  Barclay. 
882.  Sir  Patrick  of  Folwort 

(Folwarth). 
344.  John  Balfour. 
358.  Sir  David  Wemyaa. 
870.  AVilliam  of  Diashington. 
872.  David  Barclay. 
388.  Alan  Erskyne. 
896.  Sir  George  Lealy. 
424.  John  Lumaden  of  Glengimock. 
489.  Sir  Henry  of  Wardlaw  (Deputy). 
449.  Robert  Livingatone  of  Drumry. 
452.  Andrew  Lundy. 
464.  Alexander  Kennedy. 
470.  Andrew  Lundy. 
475.  John  Balfour. 
504.  Andrew  Lundin  of  Balgony. 

PERTH. 
164.  Kvneth  (Kenneth). 
210.  (Ctrc.)  John  of  Moray. 
227.  John  of  Hay. 
236.  Malcolm  of  Moray. 
251.  William  of  Lowther. 
262.  GUbert  of  Hay. 
266.  Sir  George  of  Cambrun. 
280.  Sir  Christian  of  the  lale 

(Burgess). 
295.  Sir  Walter  Burdon. 
305.  Sir  John  of  Inchmartin. 
805.  Sir  Robert  Harcan. 
824.  Sir  John  of  Inchmartin. 
334.  Sir  John  of  Stirlioff. 
844.  Andrew  Buthirgask. 
855.  Sir  J  ohn  Danyelston  (Deniston^. 
857.  HarryofFotheringhay(Depnty). 
862.  Hagh  de  RooB  (Rose). 
865.  Andrew  Buthirgask. 

869.  Robert  Stewart  of  Innermeatb. 

870.  Alexander  Abereromby. 

878.  ThomasdeWa]chop(\Yauchope). 
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1381.  Sir  Walter  Stewart  of  Rajlstoan. 
1433.  Earl  of  Athole. 

1433.  John  Spence  (Deputy). 
1489.  Archibald  Stewart  (Deputy). 

1440.  Patrick  Gbarteria 

(Sheriff  of  Burgh). 

1441.  John  of  Haddington 

(Sheriff  of  Burgh). 
1443.  Sir  William  Ruthven. 
1446.  Patrick  Gharteris  (again). 
1459.  Patrick,  Lord  Graham. 
1465.  William  Grahame. 
1470.  Liaurence,  Lord  Oliphant. 
1478.  Sir  Robert  Abercromby  of  that 
Ilk. 

ATHOLL. 
1296.  Sir  Robert  Gambron. 

FORFAR. 
(?)    William  deMonte  Alto  (Mowatt). 
1219.  Hugo  de  Gambrun. 
1227.  Thomas  Malherb. 
1261.  Robert  de  Monte  Alto. 
1264.  E.  de  Monte  Alto. 
1266.  John  of  Fen  ton. 
1290.  Sir  David  of  Betun. 

1304.  Henry  of  Preatoun. 

1305.  John  of  Pollok. 

1305.  William  of  Erth  (Airth). 
1328.  John  of  Traquair. 
1340.  Robert  Ramsay. 
1342.  John  Ochterlony. 
1359.  Sir  Robert  Ramsay. 
1365.  Sir  Malcolm  Ramsay. 

1390.  Walter  Ogilvy. 

1391.  Duncan  Lighton  (Deputy). 
1400.  Alexander  Ogilvy. 

1428.  Sir  Patrick  Ogilvy. 

1434.  Walter  Ogilvy  (Deputy). 
1454.  Alexander  Offilvy  of  Auchter- 

house. 
1454.  Thomas  Fenton  (Deputy). 
1474.  David,  Earl  of  Grawford. 
1483.  Alexander  Lindsay  (Deputy). 
1497.  Sir  John  Ramsay  of  Tefing 

(Deputy). 

KINGARDINE. 
1264.  Robert  le  Ghyen  (Gheyne). 
1266.  Reginald  le  Ghyen. 
1290.  Reginald  le  Ghyen. 
1305.  Sir  Richard  of  Dunmore. 
1328.  Alexander  of  Stratoun. 
1330.  Sir  Alexander  Fraser. 
1337.  Sir  Symon  Fraser. 
1359.  William  Keith  (Hereditary). 
1391.  Sir  WUliam  Keith. 
1391.  Robert  Bumard  (Deputy). 


1406.  Robert  Keith. 

1420.  John  Melvill  of  Glenbervie. 

1470.  William,  Earl  Marischal. 

ABERDEEN. 

?^4!^  1  ^'  ^^  M^^^'iyll  (Melville). 
1264.  Andrew  of  Garviach. 
1290.  Sir  AVilliam  Meldmm. 
1297.  Henry  of  Lathum. 
1305.  Sir  Alexander  Goroyn. 
1305.  Sir  Norman  liCthelyn. 
1328.  Sir  John  Broun  (Brownyng). 
1337.  Sir  John  Bonneville. 
1343.  Sir  Robert  Keith,  Marischal. 
1343.  Alexander  Fraser  of  Ewynes- 

dale. 
1348.  William  Meldrum. 
1348.  Philip  Dumbeck  (Deputy). 
1358.  William  Lydell. 
1364.  Sir  Walter  Moicne. 
1369.  Sir  Alexander  Fraser. 
1369.  Philip  Dumbreck  (Deputy). 
1373.  John  Forbes. 
1381.  Patrick  Grawford. 
1389.  Thomas  Norry  (Deputy). 
1391.  Sir  Alexander  Fraser. 
1440.  Sir  Alexander  Forbes  (Deputy). 
1454.  Alexander  Douglas  (Deputy). 
1459.  Walter  Lyndsay  of  Bewfurd 

(Deputy  of  Burgh). 
1467.  John  Ogston  (Deputy). 
1469.  David,  Earl  of  Grawford 

(Hereditary). 

r  Alexander  Irvyne  of  Drum, 
1469.  \  John  Ogston— 

(^  (Joint-Deputies). 

1474.  Alexander,  Lord  Lindsay. 
1498.  AlexanderBannerman(Deputy). 


BANFF. 
1264.  R.  de  Strathewan  (Strachan). 
1266.  David  Strachan. 
1290.  John  Gomyn,  Earl  of  Buchan. 
1305.  Walter  of  Berkeley. 
1328.  Hamelin  of  Troup. 
1843.  Sir  Philip  Meldrum. 
1357.  William  Fotheringham. 
1357.  Nicholas  Hawden  (Deputy). 
1369.  John  of  Inverpefir. 
1452.  Alexander  Ogilvy. 
1452.  Walter  Ogilvy  of  Bewfort 

(Deputy). 
1458.  William  Abemethy. 
1470.  (^Ante)  Archibald  Liddale 

(Deputy). 
1470.  James  Stewart,  Earl  of  Buchan. 
1470.  Robert  Stewart  (Deputy). 
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ELGIN. 

1235.  (Circ.)  Alexander. 

1248.  Sir  Thomas  Wiaeman. 

1261.  Alexander  de  Monte  Forti 

(Montfort). 

1291.  Sir  Reginald  le  Ghyen  {fiiw). 

1305.  William  Wyaeman. 

1337.  William  of  Stratbrok. 

1362.  William  de  ValllbuB. 

1446.  Sir  Alexander  Dunbar  of  West- 
field  (Hereditary). 

1470.  Sir  Alexander  Dunbar. 

1497.  (Circ.)  Sir  James  Dunbar  of 
Cumuok. 

FORRES. 
1264.  William  Wyseman. 
1291.  Sir  William  de  Dolays. 
1305.  Alexander  Wyseman. 

1837.  Andrew rr. 

1414.  John  of  Nam. 

(About  the  end  of  the 
15th  century  united  to 
Elgin.) 

NAIRN. 
1204.  William  Fresekyn,)  Joined  to 
1227.  William  Pratt,       \  Inverness. 
1266.  Alexander  of  Moray. 
1291.  Sir  Reginald  le  Ghyen  (pater). 
1305.  Alexander  Wyseman. 

Donaldof  Cawdor  (Hereditary). 

1442.  William  of  Cawdor. 
1475.  William  of  Cawdor. 

INVERNESS. 
1204.  William  de  Fresekyn. 
1227.  William  Pratt. 
1234.  M.  de  Monte  Alto  (Mowatt). 
1263.  Laurence  Grant 
1266.  Alexander  of  Moray. 
1291.  Sir  William  Soulis. 

1291.  Sir  Alan  Durward  (Durward). 

1292.  Reginald  le  Chyen. 


1295. 
1805. 
1328. 
1340. 
1359. 

1360. 
1364. 
1370. 

1370. 
1376. 
1380. 

1383. 

1398. 

1430. 
1440. 
1442. 
1460. 
1460. 


William  Hay. 

Sir  John  Stirling  of  Moray. 

Alexander  Pylcbe. 

Maurice  Grant. 

Robert  de  Chesehelme 

(Chisholm). 
John  of  Roes. 
John  Hay  of  TuUybothill. 
(^J;)^  GaJfrid  of^  j,^^  ^^^ 

AUn^dewSlton,      }^^^^l 
WiUiamLambeT     Jo'^oray. 

Alexander    Stewart,    Lord   of 

Badenoch. 
William  Fotheringham 

(Acting). 
William  Fotheringham 

rr    .  ^  (Deputy). 

Hugh  Eraser. 

AVilliam  Lesly. 

John  Grant  (Depute). 

John,  Earl  of  Ross. 

Celestine  of  the  Isles  (Deputy). 


CROMARTY. 
1266.  William  de  Monte  Alto  (Mowatt) 

(Hei*editary  Sheriff). 
1305.  Sir  William  deMohaut  (Mowatt) 

^^  qui  est  de/ee" 
1345.  (Circ)  William,  Earl  of  Ross. 
1365.  Adam  Urquhart  (Hereditary). 
1497.  Alexander  Urquhart 

DINGWALL. 
1266.  Alexander   Comyn,    Earl     of 
Buchan. 

ROSS. 
1493.  Hugh  Ross  of  Balnagowan 

(Hereditary). 
1499.  David  Ross  of  Balnagowan. 

CAITHNESS. 
1470.  William,  Earl  of  Caithness. 


The  foregoing  list  does  not  include  Orkney  and  Shetland 
already  dealt  with,  whilst  the  SlierifFdom  of  **  Sutherland  and 
Strathnaver"  was  not  disjoined  from  Inverness  for  nearly  100 
years  after  the  death  of  James  III.  Probably  not  a  few  other  of 
the  Sherifl^  held  office  hereditarily,  but  we  have  only  noted  those 
about  whom  at  this  period  there  appears  to  have  been  little  or  no 
doubt* 

(7*0  be  continued,) 
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NOTES  IN  THE  INNER  HOUSE. 

The  recent  case  of  Dalgleisk  ▼.  The  Land  Feuing  Company 
(Limited)^  in  which  jadgment  was  given  by  their  Ijordships  of 
the  First  Division  apon  Nov.  20th,  1885,  has  decided  a  point 
of  great  interest  and  importance  to  trustees, — viz.  this,  that  upon 
intimation  of  a  trustee's  resignation  under  the  Trusts  Act,  he  is, 
without  executing  any  transier,  entitled  to  have  his  name  deleted 
from  the  register  of  any  company  in  which  the  trust  may  have 
held  shares ;  in  fact,  that  his  resignation  operates,  in  so  far  as 
liability  is  concerned,  as  his  death  would  do.  There  were  speci- 
alties in  Dalgleish's  case — but  such  as  would  have  told  against 
the  claim  which  the  trustee  successfully  made  to  have  his  name 
deleted.  The  decision  was  not  an  unanimous  one,  the  Lord 
President  forming  the  important  minority ;  and  as  his  views  appear 
to  be  those  of  certain  eminent  English  judges,  it  is  highly 
probable  that  if  this  case  goes  to  the  House  of  Lords,  the  judgr. 
ment  arrived  at  in  the  Court  of  Session  will  be  reversed,  in 
fact  the  majority  of  the  Scottish  judges  may  be  viewed  as  the 
exponents  of  the  Scottish  law,  which  has  been  always  more 
favourable  to  trustees  than  that  of  England. 

The  circumstances  of  this  case  may  be  briefly  stated.  Tlie 
pursuer — a  Mr.  William  Ogilvie  Dalgleish — presented  a  petition 
under  the  35th  section  of  tlie  Companies  Act  of  1862  for  the 
deletion  of  his  name  as  a  shareholder  in  the  register  of  the  Land 
Feuing  Company.  He  had  been  one  of  four  testamentarj- 
trustees  who  had  resigned  his  oiBce  by  minute  of  resignation  in 
1878,  said  minute  having  been  intimated  to  his  co-trustees  and 
registered  in  terms  of  the  Trusts  Act,  and  further,  in  1882,  intimated 
to  Mr.  Paterson,  Edinburgh,  the  manager  of  the  Company.  In 
1885  the  Company  refused  to  remove  the  petitioner's  name  from 
their  register,  and  hence  these  legal  proceedings.  The  Company 
pleaded  two  grounds  of  defence.  In  the  first  place,  they  said  that 
at  common  law  mere  resignation  was  not  enough  to  free  a  trustee 
from  liability,  and  entitle  him  to  have  his  name  deleted.  There 
must  be,  in  addition,  a  transfer,  in  order  to  divest  him  of  his 
property  in  which  he  stood  vested.  Further,  they  referred  to  the 
specialties  of  their  own  articles  of  association,  under  which  no 
transfer  was  to  be  effectual  unless  an  offer  were  made  of  the 
shares  to  the  Company,  and  the  consent  of  the  directors  to  the 
transfer  obtained.  The  instrument  of  transfer  had  to  be  executed 
by  both  transferrer  and  transferee,  and  until  the  name  of  the 
transferee  was  entered  in  the  books  the  liability  of  the  transferrer 
continued.  The  defenders  therefore  presented  a  strong  case. 
The  petitioner,  on  the  other  hand,  maintained  that  resignation  of 
itself  operated  as  a  transfer,  and  founded,  in  support  of  this  con- 
tention, upon  some  of  the  numerous  cases  which  arose  out  of  the 
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faflare  of  the  City  of  Glasgow  Bank.  There  was  the  case  of 
Tochdi  (6  R  789),  in  which  Lord  Deas  pointed  out  that  "  the 
liability  of  a  trustee  may  be  terminated  in  ways  which  would  not 
terminate  the  liability  of  a  partner  holding  for  his  own  behoof." 
In  Tocheti's  case  there  had  been  resignation,  but  unfortunately 
no  intimation  to  the  company.  Tliis  was  the  distinction  between 
it  and  that  of  Dalgleish.  At  the  date  of  the  former  decision, 
Lord  Deas  was  able  to  say :  ''  We  have  never  yet  decided  that  a 
transfer  in  such  cases  is  necessary,  and  there  is  a  good  deal  which 
goes  the  other  way."  In  the  case  of  Sinclair  v.  The  City  of 
Glasgow  Bank  (6  R.  571),  a  resignation,  the  minute  of  which 
had  not  been  intimated,  neither  to  his  co-trustees  nor  to  the 
Coomany,  was  held  insufficient  to  operate  as  a  transfer  of  liability, 
the  Lord  President  stated  the  argument  on  both  sides.  He  said : 
""  I  think  it  may  very  well  be  contended  that  the  intention  of  that 
Act  (Trusts  Act)  is  to  enable  a  trustee  to  resign  his  office  and  be 
oat  of  the  trust  altogether,  and  that  the  effect  of  it  is  to  leave 
the  trust  estate  entirely  in  the  hands  of  the  remaining  trustees. 
But,  on  the  other  hand,  I  think  it  may  at  least  with  equal  force 
be  contended  that  the  Trusts  Act  gives  no  countenance  to  the 
idea  that  a  mere  resignation  will  transfer  the  title  from  what  was 
in  this  case  six  trustees  to  five  trustees,  but  that  would  require  to 
be  done  by  some  conveyance  applicable  to  the  kind  of  property 
held  in  trust."  In  the  case  of  OswalcPs  Trustees  (6  B.  461 ),  it  was 
held  that  the  representatives  of  a  deceased  trustee  were  not  liable 
as  members  of  a  company  in  which  the  trustee  held  shares,— even 
although  the  trust  deed  contained  no  clause  of  survivorship, — 
because  the  condition  of  survivorship  is  implied,  and  the  death  of 
a  trustee  severs  at  once  and  entirely  his  connection  with  the  trust 
estate  from  and  after  the  date  of  that  event.  In  none  of  the 
City  of  Glasgow  Bank  cases  was  the  question  of  the  effect  of 
simple  resignation  duly  intimated,  met,  and  dealt  with.  The 
liquidation  of  the  Bank  had  raised  a  specialty  which  did  not  exist 
in  Dalgleish's  case,  which  was  one  admirably  adapted  for  the 
decision  of  the  important  point.  Accordingly,  as  above  indicated, 
the  Court  have  by  a  majority  decided  it.  The  views  of  Lord 
Mare,  who  gave  his  judgment  first,  may  be  here  briefly  stated. 
He  pointed  out,  in  the  first  place,  that  the  petitioner's  name  was 
in  the  register  solely  as  a  trustee  without  any  personal  beneficial 
interest,  and  that  he  was  unable  to  transfer  such  right  as  he  had, 
except  in  conjunction  with  his  co-trustees.  Having  referred  to 
the  fact  that  there  was  settled  law  to  the  effect  that  death 
operated  as  a  transfer  of  the  deceased  trustee's  rights  to  his 
co-trustees  surviving,  he  went  on  to  say :  "  I  am  unable  to  see 
amr  sufficient  reason  why  the  same  rule  as  to  the  operation  and 
eflkct  of  his  trust  title  ought  not  to  be  applied  in  the  case  of 
resignation,  as  in  the  case  of  the  death  of  any  of  a  set  of  trustees.*' 
He  was  confirmed  in  this  view  by  the  fact  that  the  form  of  resig- 
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nation  given  by  the  Trust  Act  of  1867  contains  no  words  of 
transference.  He  did  not  think  that  the  rules  of  the  Company 
were  intended  to  apply  to  such  a  case.  The  objection  founded 
upon  them  was  **  mainly  rested  on  the  special  provision  of  the 
articles  of  association  as  to  the  transmission  of  shares,  but  I  do 
not  think  that  that  provision  has  any  application  to  a  case  of  the 
present  description.  It  deals  with  the  proposed  transfer  of  the 
property  of  shares  by  a  shareholder,  who  is  the  proprietor  of  these 
shares,  in  favour  of  some  other  party  proposing  to  purchase  the 
shares.  But  that  is  not  the  position  oi  the  petitioner.  The 
shares  belong  to  the  trust  estate,  and  were  held  by  the  trustees, 
of  whom  the  petitioner  was  one,  as  joint  owners  in  trust,  and  it  is 
not  proposed  to  dispose  of  them.  Since  the  resignation  of  the 
petitioner  he  has  not  even  a  trust  interest  in  the  shares  which 
nave  since  then  been,  and  are  now,  held  by  the  remaining  trustees." 
Lord  Shand  said :  ''  As  the  effect  of  resignation  must  be  to  divest 
the  person  resigning  of  any  right  of  property  in  the  trust  estate, 
it  follows :  (1)  that  he  has  thereafter  nothing  vested  in  him  to 
convey,  and  (2)  that  his  liability  for  future  trust  acts  or  manage- 
ment, after  the  date  of  resignation,  must  cease."  As  to  the 
special  rules  of  this  society,  he  said :  "  The  power  of  a  trustee 
to  resign,  and  consequently  to  have  his  name  removed  from  the 
register,  appears  to  me  to  result  from  the  trustee  being  recognized 
on  the  register,  and  from  the  provision  of  the  Trust  Act.  If  a 
joint-stock  company  desire  to  avoid  this  result,  they  may  provide 
in  their  articles  of  association  that  trustees  shall  not  be  entitled 
to  be  entered  as  such  on  the  register ;  but  if  they  accept  of  a  body 
of  trustees  as  shareholders,  which  certainly  gives  the  company 
certain  important  advantages,  they  must  accept  the  disadvantages 
which  are  the  ordinary  incidents  and  results  of  a  trust  title." 

The  Lord  President's  opinion  was  quite  as  distinct  upon  the 
other  side.  Founding  upon  the  judgments  of  Lords  Cairns  and 
Penzance,  who,  in  the  case  of  Mitchell  (6  H.  of  L.  60),  held 
that  a  transfer  was  necessary,  he  held  that  mere  intimation 
of  resignation  was  not  enough.  '^What  was  it  that  was  so 
intimated  ?  Merely  that  he  had  resigned.  But  that  could  mean 
no  more  than  that  he  had  done  an  act  which  disqualified  him  from 
taking  part  in  the  administration  of  the  estate  as  a  trustee  for 
the  future,  but  which  did  not  and  could  not  absolve  him  from 
the  liability  which  he  contracted  in  becoming  a  partner  of 
the  Company."  He  pointed  out  that  the  petitioner  was  met 
with  three  difficulties:  ''He  has  no  transfer  to  present  to  the 
Company ;  he  has  not  obtained  the  written  consent  of  the  directors ; 
and  his  transferee,  if  he  can  be  said  to  have  one,  has  not  been 
previously  approved."  Again,  he  "thought  the  analogy  upon 
which  all  the  other  judges  went  strongly — ^viz.  that  of  deatn — 
was  false  and  misleading.  The  effect  of  the  death  in  such  a  case 
is  to  vest  the  whole  joint  property  in  the  shares  absolutely  in  the 
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survivors,  and  therefore  it  becomes  both  impossible  and  unnecessary 
that  anj  deed  of  transfer  should  be  executed — impossible,  because 
there  is  no  one  in  tUvio  to  make  the  transfer — and  unnecessary, 
because  the  shares  are  already,  by  the  operation  of  the  original 
title  of  the  trustees,  fully  vested  in  the  survivor.  But  in  the  case 
of  a  trustee  resigning,  the  shares  cannot  vest  in  his  co-trustees  by 
survivorship,  and  there  is  a  living  man  to  make  the  transfer." 

In  Eoss  V.  ffairstens,  Nov.  14,  1885  (First  Division),  the  Court 
have  refused  to  grant  a  cessio  where  the  state  of  affairs  presented 
no  assets,  and  the  object  of  the  application  appeared  to  be  to  get 
rid  of  an  existing  debt.  Lord  Shand,  however,  said :  ^'  I  do  not 
think  it  is  indispensable,  in  order  to  institute  a  process  of  cessio, 
that  the  debtor  has  some  estate." 

In  Lockhart  v.  ITie  Commercial  Bank  of  Scotland  (Limited)  ^  Nov. 
27, 1885  (First  Division),  the  Court  has  held  that  where,  under  the 
65th  section  of  the  Bankruptcy  Act,  a  creditor  has  placed  too  high 
a  value  upon  his  security,  he  is  entitled  to  revalue  it  and  make 
a  new  claim  with  a  view  to  subsequent  rankings.  The  Lord 
Ordinary  was  of  opinion  that  this  right  arose  under  the  62nd 
section  of  the  statute,  which  provides  that :  '*  When  a  creditor  has 
put  a  value  on  such  security  or  obligation,  he  may  at  any  time, 
before  he  has  been  required  to  convey  and  assign  it  as  aforesaid, 
correct  such  valuation  by  a  new  oath."  But  in  the  Inner  House 
the  judges  were  of  opinion  that  this  provision  relates  only  to  claims 
lodged  with  a  view  to  voting,  and  that  the  question  before  them 
must  be  decided  upon  a  construction  of  the  65th  section  alone. 
They  arrived  at  the  same  result,  however,  as  the  Lord  Ordinary. 
The  Lord  President  remarked :  **  It  is  contended  by  the  trustee 
tliat  when  a  valuation  is  put  on  a  security  under  this  section  with 
a  view  to  a  ranking,  this  is  a  final  proceeding  which  cannot  be 
gone  back  upon — that  it  fixes  the  value  of  the  security  once  for 
all,  and  absolutely  excludes  re-valuation.  Now  I  do  not  say  this 
is  not  a  possible,  though  perhaps  it  is  a  rather  strained  construction 
of  the  statute.  But  at  all  events  I  am  clearly  of  opinion  that  a 
restriction  such  as  this  must  be  put  on  the  creditors  either  by 
express  words  or  by  clear  implication,  for  it  is  a  restraint  in 
prejudice  of  his  rights  at  common  law." 

In  the  case  of  Bass  and  Duncan  v.  Baxter  ^  Co.,  Nov.  13,  1885 
(First  Division),  the  judges  were  of  opinion  that  engineers  might 
have  such  a  possession  of  a  ship  even  in  a  public  harbour,  as  to 
entitle  them  to  a  right  of  lien  over  it  for  work  done.  Lord 
Shand  said:  '*If  a  ship  is  taken  into  a  private  yard  of  any 
builder,  that  circumstance  would  make  it  very  clear  that  the  ship 
was  pat  into  his  possession ;  but  even  if  the  ship  remains  in  a 
roadstead  or  public  harbour  the  result  might  be  the  same." 
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VI. — •*  Stabbing  in  the  Provinces/* 

We  remember  on  one  occasion  seeing  the  Circuit  Court  of  Jus- 
ticiary sit  in  our  native  town.  Its  coming  is  always  an  event  of 
interest  to  the  citizens  of  that  sequestered  place.  Little,  indeed, 
is  required)  only  occurrences  of  really  small  moment,  to  raise  a 
ripple  on  the  smooth  life  there.  The  visit  of  this  Court  is,  we 
happen  to  know,  one  of  these — welcomed  by  those  lieges  to  whom 
sameness  and  tameness  become  tedious  now  and  then.  We,  too, 
thought  ourselves  fortunate  in  being  in  our  town  at  such  a  time, 
when  an  event  so  noteworthy  was  taking  place.  On  this  good 
fortune  of  ours  we  were  congratulated  by  more  than  one  with  whom 
we  were  acquainted.  And,  as  we  have  said,  we  appreciated  our 
good  luck ;  tor  we  had  seen  the  piece  played  in  the  capital,  and  we 
wished,  for  purposes  of  comparison,  to  see  how  it  is  performed  in 
the  provinces. 

All  the  preceding  afternoon^  our  worthy  bailies  are  in  a  flutter. 
They  leave  their  respective  businesses  early,  and  go  home  to  dress. 
For  the  magistracy  must  meet  Her  Majesty's  Lords  Commissioners 
of  Justiciary  at  the  city  gates  (which  means,  in  these  unhallowed 
days,  the  railway  station).  Splendid  equipages  parade  the  town. 
Several  capacious  opened  cabs  have  been  polished  up,  and  to  these 
have  been  harnessed  highly  scratch  teams  of  horses.  It  is  possible 
that  these  might  notof  themselves  be  suflBciently  striking  to  withdraw 
the  boys  from  their  ordinary  pursuits ;  but  the  post-boys  certainly 
are  so.  With  their  unwonted  red  jackets  and  top-boots,  nothing 
outshadows  them  in  the  whole  pageant.  The  equipages  drive  up 
and  down,  it  seems  to  us,  to  an  unnecessary  extent.  They  paraded 
as  dreadfully  early  as  a  regiment  of  soldiers  does  when  it  has  an 
appointment.  W^ho  can  blame  themt  These  "turns  out"  are  the 
pride  of  our  local  coach-hirer,  who  is  walking  about  the  streets  and 
enjoying  their  fine  effect.  At  occasional  comers  he  stops  them  and 
interviews  the  post-boys,  more,  it  must  be  owned,  for  the  purpose 
of  showing  his  close  connection  with  them  than  with  the  object  of 
giving  instructions  to  the  already  well-crammed  men.  The  per- 
formers increase.  The  school-boys  are  genuinely  awakened  to  the 
true  state  of  matters,  to  the  exhilarating  fact  that  something  is 
really  going  on,  by  the  appearance  of  twelve  or  fourteen  regular 
soldiers  with  an  officer  in  command.  This  gives  a  look  of  business 
to  the  arrangements.  That  moderate  number  of  ^* regulars"  is  all 
that  our  scanty  garrison  can  scrape  together  when  called  upon  to 
furnish  a  guard  of  honour  to  Her  Majesty's  representative. 
However,  as  they  are  mainly  depot  sergeants,  tliey  certainly  make 
up  by  physique  for  their  deficiency  in  numbers.      Alas!   we  have 
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no  band  in  our  garrison — only  a  piper  or  two,  and  how  could 
Jastice  be  heralded  into  a  town  by  a  piper?  And  yet  it  is  perhaps 
not  an  unqaalified  misfortune  that  this  is  so.  To  this  we  owe  u 
pleasing  variety  in  the  procession.  The  volunteer  band  marches 
up  to  the  station,  and,  depositing  the  big  drum  on  the  sod,  takes 
up  its  patient  position  and  pulls  out  its  brief  clay  pipes.  The 
members  of  the  band  have  got  a  half-holiday,  and  they  are  surely 
entitled  to  a  whifif  or  two  oi  tobacco  smoke  at  their  own  expense. 
Smoke  they  do,  while  the  rain  drizzles  and  the  populace  looks  on 
with  pride.  The  chief  equipage  is  already  there.  Four  horses  are 
harnessed  to  it,  ready  to  pull  when  they  ultimately  awake.  There 
are  two  postilions  on  two  of  the  slumbering  cattle.  And  on  the 
box  sit  two  mild-looking  halberdiers.  Dressed  in  red  suits  and 
three-cornered  hats,  and  armed  with  long  halberds,  these  peaceful 
and  aged  officers  contribute  largely  to  the  pomp  of  our  procession. 
The  weather  is  inclined  to  be  wet,  and  it  is  to  be  regretted  that 
one  of  these  ancient  men  has  all  the  caution  of  his  mature  years. 
He  sadly  spoils  the  natural  effect  of  his  dress  and  his  warlike 
weapon,  by  fondly  clutching  with  his  other  hand  a  voluminous 
and  uncoiled  umbrella.  Then  the  bailies  drive  dp  at  a  fair  trot 
in  a  couple  of  the  gay  carriages  aforesaid.  Their  toilets  finished 
and  appearance  approved  of  by  the  admiring  households,  their 
honours  assemble  in  the  great  town-hall.  A  few  jokes,  strictly 
local  and  personal  in  their  character,  are  indulged  in,  for  they  are 
facetious  men  these  bailies.  Then,  headed  by  the  provost,  they 
descend  and  enter  the  conveyances,  and  drive  impressively  (but 
affably  withal)  through  the  streets.  About  the  precincts  of  the 
station,  the  citizens  who  lead  quiet  and  peaceable  lives  under  their 
honours  have  collected  in  large  numbers.  Nine-tenths  of  the 
onlookers  are  women  and  children — gossiping  women  who  speak 
in  lugubrious  and  whining  tones,  and  children  swinging  on  gates 
or  climbing  on  to  walls,  and  whiling  away  the  time  by  continuing 
in  motion.  As  their  honours  heave  in  sight,  the  crowd  begin  to 
think  it  is  coming  now.  The  city  police  draw  up  to  ''  'tentiou/' 
and  the  military  smile  a  superior  smile.  Then  the  magistrates 
alight  with  alacrity  and  disappear  into  the  station. 

When  the  train  draws  up  at  the  platform,  the  magistrates 
extend  in  skirmishing  order  along  its  whole  length  in  an  endeavour 
to  discover  which  is  the  judge's  carriage.  Now,  as  his  lordship 
is  dressed  like  an  ordinary  person,  and  as  he  is  probably  unknown 
to  half  of  the  magistracy,  this  carriage  is  not  easily  found.  Happy 
the  bailie  who  finds  'it !  The  others,  as  soon  as  apprised  of  the 
di8c6Ter}%  fall  in  alongside  of  him.  Then  his  lordship  is  formally 
received  by  the  provost  and  intix>duced  to  his  colleagues.  A  pro- 
cession is  formed  headed  by  the  Queen's  trumpeters,  and  a  start  is 
mado  for  the  carriages,  and  the  bands,  and  tiie  policemen.  The 
porfien  kx>k  on  with  pleasure.  Even  the  guards  approve.  The 
stray  English  tourist  also  is  pleased  to  smile  and  wonder  too. 


92  PARLIAMENT  HOUSE  SKETCHES. 

The  counsel  senerally  arrive  by  the  same  train.  Several  have 
come  to-day ;  bnt  they  have  nothing  to  do  with  this  part  of  the 
proceedings.  At  present  they  are  engaged  in  looking  after  their 
luggage ;  and  afterwards  they  will  drive  off  in  cabs,  if  cabs  there 
be,  or,  failing  cabs,  in  a  hotel  omnibus.  It  is  not  easy  to  single 
them  out  from  the  other  passengers.  You  might  make  a  mistake, 
if  you  tried.  That  impressive  gentleman,  for  example,  who  is 
eagerly  collecting  an  assortment  of  very  odd-looking  luggage  from 
the  van,  and  who  is  anxiously  hugging  a  three-cornered  tin  box — 
that  is  not  a  retired  ship  captain  come  on  a  visit,  and  fetching  his 
sextant  with  him ;  nor  is  he  an  itinerant  musician  with  his  zither. 
He  is  an  advocate-depute,  and  that  is  the  ^'  cocked  **  hat  of  his 
office.  These  other  elderly  gentlemen  are  the  sheriffs  of  the 
counties;  but  the  porters  know  them,  and  so  they  have  less  difficulty 
about  their  luggage. 

Outside  all  is  changed.  The  brief  pipes  of  the  band  are 
smouldering  in  their  tunics.  The  drum  is  hoisted  into  position  on 
the  stalwart  stomach  of  the  drummer.  The  bass  trumpet  man  has 
his  instrument  at  his  lips  and  his  cheeks  already  inflated  for  a 
start.  Even  the  military  are  at  *' 'tention,"  and  the  smart  young 
officer  is  watching  the  entrance  door.  The  crowd  are  quite  excited 
now,  '*  and  the  children  are  at  rest"  The  post-boys  have  awakened 
the  horses.     All  is  in  readiness. 

Out  come  the  Queen's  trumpeters,  and  then  the  bass-trumpet 
man  in  the  band  can  stand  it  no  longer.  Off  he  goes.  The  rest 
of  the  band  make  after  him ;  and  his  lordship  recognizes  "  God 
save  the  Queen,"  as  he  is  shown  into  his  carriage  by  the  attentive 
provost.  This  overture  does  not  last  long,  and  there  follows.rather 
an  awkward  pause,  because  it  takes  some  little  time  to  pack  the 
magistrates  comfortably  into  their  carriages.  This  delay  gives 
the  crowd  time  to  speculate  on  who  is  who ;  to  admire  the  gay 
laced  coats  of  the  Queen's  trumpeters ;  and  to  stare  hard  at  his 
rather  bored  lordship.  The  military  and  police  get  into  their 
places  with  precision ;  and  as  soon  as  the  last  bailie  has  trod  on 
the  corns  of  his  friends  and  squeezed  himself  down  between  them, 
we  have  three  measured  beats  from  our  friend  the  big  drummer, 
and  the  procession  starts  to  martial  music.  So  on  through  the 
streets,  followed  by  a  straggling  crowd  of  boys.  People  come  to 
their  windows,  and  call  their  friends  at  the  back  of  the  room. 
Shopmen  run  to  the  shop  doors,  and  are  rather  proud  of  knowing 
Bailie  X.  in  the  second  carriage.  They  tell  their  nexirdoor  neigh- 
bours that  the  bailie  is  looking  important  to-day.  And  the 
industrious  scavenger,  who  spends  his  time  in  gathering  ammunition 
for  the  wind  to  sport  with,  wheels  his  barrow  close  to  the  pavement, 
and  has  his  stare  at  the  procession  too.  The  band  play  themselves 
very  red  in  the  face.  The  Queen's  trumpeters  blow  bugle 
soutids  at  the  street  corners.  The  bailies  look  terribly  serious, 
and  his  lordship  appears  to  be  thinking  of  something  very  far 
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away.  If  he  might  only  read  a  newspaper  to  while  awav  the  time 
— ^bnt  no,  that  would  never  do.  By  and  bye,  during  a  lull  on  the 
part  of  the  terrible  man  with  the  bass  trumpet,  we  hear  that  the 
bells  are  ringing.  The  magistrates  are  proud  of  mien,  and  con- 
scious now.  This  is  their  doing,  their  own  little  delicate  attention. 
These  are  most  versatile  bells.  In  their  varied  duties,  thev 
resemble  the  tail  of  a  sympathetic  dog.  The  tail  is  his  one  mode 
of  expression.  He  wags  it  when  he  is  rejoicing  with  you ;  he  wags 
it  when  he  is  weeping  with  you,  so  to  speak.  So  with  these 
sjmpathetic  magistrates  and  their  bells.  Funerals,  marriages, 
royal  anniversaries,  New  Year  s  Day,  the  arrival  of  the  dispensers 
of  justice — it  is  the  magistrate's  first  resort  in  an  emergency.  He 
sets  them  a-ringing,  and  feels  that  he  has  done  his  duty.  What 
would  the  town  be  without  them  t  As  expressionless  as  a  fashion- 
ably docked  fox-terrier. 

His  lordship  seems  to  think  the  wav  long.  The  band 
undoubtedly  feel  it  so.  They  are  painfully  out  of  breath,  and 
have  stopped  twice  to  recover.  The  military  do  not  think  anything 
about  it.  The  police  know  it  too  well  to  consider  it  at  all  long ; 
and  the  magistrates  enjoy  it  so  much  that  they  are  discussing  the 
plans  of  a  longer  route  for  next  time.  A  few  more  streets  passed, 
however,  and  the  hotel  is  reached  at  last.  The  judge  disembarks, 
again  to  the  strains  of  **  God  save  the  Queen,"  and  he  tries  to  go 
into  the  liotel.  But  as  the  counsel  have  not  had  to  follow  an 
infantry  band  and  an  erratic  team  of  horses,  they  have  outstripped 
his  lordship.  With  their  luggage  they  are  obstructing  the 
entrance,  and  it  takes  some  time  to  clear  a  way  for  his  lordship. 
But  he  is  recognized ;  and,  a  deferential  clearance  having  been 
effected,  he  disappears.  Then  the  empty  equipage  drives  ofi: 
The  soldiers  march  away,  leaving  two  privates  as  sentinels  at  the 
hotel  door.  In  an  easy  disorder  (''but  not  without  a  plan")  the 
volunteer  band  walks  away — as  Sam  Weller  puts  it,  "  dumb  as  a 
drum  with  a  hole  in  it."  These  musicians  will  straightway 
exchange  tunics  for  their  private  coats,  and  will  keep  on  their 
regulation  trousers,  in  which  eclectic  attire  they  will  stand  about 
street  corners  with  friends  for  the  rest  of  the  day.  Our  bailies 
look  very  sorry  that  it  is  over ;  but,  as  there  seems  to  be  really  no 
plausible  excuse  for  them  to  remain  longer  on  the  scene,  they  also 
depart.  The  faithful  constables  follow.  Only  the  boys  linger. 
Nor  do  they  remain  long,  for  in  the  ordinary  aspect  of  the  familiar 
street  there  is  not  much  to  attract  them.  And  so  only  the 
sentinels  are  left  of  all  the  gay  procession.  Now  it  is  no  more 
than  proper  and  seemly  that  this  honour  of  mounting  guard  should 
be  paid  to  the  representative  of  the  Queen.  So  evidently  the 
conoiercial  gent  thinks,  as  he  stands  there  at  his  hotel  door, 
between  the  two  sentinels,  with  his  toothpick  in  his  mouth  and  his 
packing  cases  forming  an  appropriate  background  in  the  passage. 
So,  toO|  no  doubt,  thinks  the  judge,  when  a  little  later  he  saunters 
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out  past  the  militarj,  nnrecomiized,  and  goes  for  a  walk  and  a  quiet 
cigar — leaving  them  diligently  guarding  the  stable  door  while  the 
steed  is  having  a  good  time  in  his  paddock.  So  the  gny  young 
blades  of  the  town  think,  although  they  crack  their  little  jokes 
over  it  with  their  friend  the  waiter  as  they  pass  in. for  their  even- 
ing's hilarity  in  the  billiard-room.  But  it  is  a  strain  on  the 
modest  strength  of  our  garrison  for  all  that,  and  there  is  less 
skittles  in  the  barracks  while  the  Court  is  sitting. 

That  is  all  the  outsiders  see  of  the  Court  that  evening. 

Next  morning  his  lordship  holds  a  levee  in  his  hotel  at  ten 
o'clock.  The  magistrates  arrive  first,  and  are  ushered  into  an 
iMnpty  room.  This  chamber  always  looks  a  little  gaunt  and 
cheerless  in  the  morning  light — formidable  indeed  when  destitute 
of  gas  and  the  genial  steam  of  toddy.  Left  loose  and  unprotected  in 
the  reception-room,  these  first-comers  have  a  domestic  sort  of  talk 
among  themselves,  until  the  sheriffs  come  in,  or  the  procurators- 
fiscal,  or  the  sheriff-clerk.  These  arc  all  acquainted  with  each 
other  more  or  less,  and  there  is  no  stiffness  as  yet.  Enters  next, 
importantly,  the  influential  citizen — the  moneyed  man,  the  man 
who  heads  the  subscription  lists,  the  man  who  "  employs  labour," 
the  man  who  presides  at  meetings,  the  man  who  is  on  all  the 
boards — the  man  who  declines  civic  honours,  but  feels  that  it  is 
expected  of  him  to  come  here.  Truly  he  is  one  of  light  and 
leading.  You  can  see  it  in  the  demeanour  towards  him  of  those 
attending  this  levee.  You  can  read  it  in  the  provost's  friendly 
manner.  It  aggressively  obtrudes  itself  on  your  notice  in  the 
manner  of  the  junior  bailie.  The  officers  of  the  garrison  come  in 
next.   They  know  the  sheriffs  (some  of  them  do,  at  least),  and  they 

i'list  tolerate  the  sheriffs.  A  distant  bowing  acquaintance  exists 
>etween  them  and  the  provost ;  but  neither  party  seeks  to  press  it 
beyond  this.  And  so  an  air  of  stiffness  is  somehow  brought  in  by 
the  arrival  of  the  militarv  uniforms,  and  the  merry  vernacular  is 
hushed  for  a  time.  Nor  is  the  constraint  removed  by  the  entrance 
of  the  officiating  clergyman,  who  wears  his  ix)bes.  The  reverend 
gentleman  knows  every  one,  of  course ;  and  he  has  not  concluded 
the  hand-shaking  expected  of  him,  when  the  members  of  the  bar 
file  in  (be-robed  and  be-wirrged),  headed  by  the  advocate-depute. 
These  are  generally  strangers  to  the  town,  because  in  Scotland 
counsel  are  expected  to  go  on  Circuit  for  only  three  years,  and 
they  do  not  adhere  to  one  circuit  as  they  do  in  England.  There 
is  not  much  opportunity,  therefore,  to  make  acquaintance  with  the 
magnates.  But  they  all  know  the  sheriffs,  and  this  occasions  some 
conversation.  Then,  too,  the  advocate-depute  generally  knows 
one  or  two  of  the  town  authorities.  But  there  is  not  much  time 
f  i)r  talk,  because  the  judge  enters  almost  immediately.  His  lord- 
ship wears  his  showy  robes,  and  carries  that  friend  of  the  newspapers, 
the  "  black  cap,"  which  is  a  very  harmless-looking  weapon  when 
you  see  it  close.     It  is  astonishing  how  short  the  ceremony  is  now. 
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The  judge  bows  to  this  one,  and  shakes  hands  with  that ;  congratu- 
lates the  provost  on  the  comparative  absence  of  crime,  condoles 
with  the  bar  on  the  same,  tells  the  clergyman  it  is  a  bright 
morning,  and  the  officers  that  it  was  wet  yesterday — bows  to  the 
inflaential  citizen  (not  daring  to  do  more,  as  he  does  not  know 
who  he  is).  Then  he  concludes  by  asking  everybody  to  dine  with 
him  that  evening;  and  the  levee  is  over.  The  company  files  out 
before  him,  and  go  to  take  their  places  in  the  procession. 

(To  be  continued.) 


STATUTES  AFFECTING  INDIA. 

At  the  opening  of  Parliament  last  month,  the  Queen's  speech 
contained  this  paragraph :  '*  The  time  which  has  elapsed  since  L 
assumed  the  direct  government  of  India  makes  it  desirable  that 
the  operation  of  the  statutes  by  which  that  change  w^as  effected*, 
should  be  carefully  investigated."  This  paragraph  appeared  to 
meet  with  the  approval  of  both  political  parties,  and  a  select  com^ 
mittee  will  most  likely  be  very  soon  appointed. 

The  subject  of  the  government  of  India  is  a  most  importani; 
one,  and  very  interesting  to  all  students  of  the  constitution* 
In  making  a  few  remarks  on  this  subject,  we  need  not  com* 
mence  far  back  in  history,  as  the  '*  statutes  '*  referred  to  are  of 
comparatively  recent  date.  In  1833  the  charter  of  the  East 
India  Company  was  renewed  for  a  period  of  twenty  years.  The 
Act  of  Parliament  that  affected  tnis  is  interesting  for  several 
reasons,  but  chiefly  as  being  the  last  statute  that  renewed  the 
charter  of  this  famous  Company.  For  in  1853,  just  as  the  statutory 
period  of  twenty  years  w^as  expiring,  a  new  statute  introduced  a 
new  state  of  affairs.  To  a  certain  extent,  no  doubt,  this  Act  of 
1853  renewed  the  charter.  It  enacted  that  the  East  India 
Company  was  to  retain  possession  of  its  territories,  but  to  hold 
them  in  trust  for  the  Crown.  It  was  also  to  retain  the  govern- 
ment of  its  territories,  but  subject  to  the  provisions  of  the  Act. 
These  provisions  contained  a  whole  code  of  regulations,  so  that 
practically,  as  an  independent  body,  the  East  India  Company 
ceased  to  exist  when  the  charter,  renewed  in  1833,  had  expired.  It 
only  existed  after  this  as  trustee  for  the  Crown.  As  we  might 
say,  if  we  borrowed  the  phrase  from  joint-stock  companies,  it  only 
existed  for  the  purpose  of  being  wound  up.  During  the  period 
following  this,  India  was  really  governed  by  the  Crown,  but  it  was 
not  untiT  1858  that  the  Crown  assumed  the  direct  government  of 
India.  l^Iany  reasons  led  to  this.  Its  character  had  quite  changed, 
and  80  also  had  the  times.  Its  exclusive  trading  privileges  bad 
disappeared,  and  a  mere  trading  company  could  not  be  allowed  to 
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annex  territories  and  exercise  sovereiOT  rights.  Bat  no  doubt  the 
Mutiny  was  the  immediate  cause.  It  would  have  been  strange, 
however,  if  the  change  had  not  been  opposed.  The  advocates  of 
the  change  urged  that  the  Crown  should  assume  the  direct 
sovereignty  in  order  that  public  opinion  through  Parliament  should 
see  that  India  was  governed  in  a  humane  and  enlightened  way* 
The  opponents,  on  the  other  hand,  urged  that  Parliament  was  not 
a  suitable  body  to  be  trusted  with  the  government  of  a  dependent 
State.  The  government  of  India  is  in  one  sense  a  tyranny,  and  it 
was  urged  with  considerable  force  that  some  independent  body 
should  be  created,  amenable  to  public  opinion,  but  independent  of 
the  struggles  of  parties.  It  is  not,  however,  cause  for  much  wonder 
that  the  opposition  was  unsuccessful.  In  this  country  the  Crown 
and  Parliament  are  the  sole  source  of  power,  and  they  would  not 
be  very  favourable  to  creating  any  successor  to  the  Court  of 
Directors.  It  is  the  less  necessary  to  consider  this  view  of  the 
question,  as  we  may  be  pretty  certain  that  the  select  committee 
will  not  propose  the  creation  of  any  independent  body  for  governing 
India. 

From  the  earliest  times,  and  from  the  nature  of  the  case,  there 
had  always  been  two  divisions  in  the  government  of  India — the 
Court  of  Directors  in  London  and  the  (jovemor-General  in  India. 
And  this  arrangement  was  not  really  altered  when  a  Board  of 
Control  was  created  towards  tlie  end  of  the  last  century — as  its 
object  was  to  control  the  doings  of  the  Company.  Wlien,  there- 
fore, the  Crown  assumed  the  direct  sovereignty  of  the  East  India 
Company's  territories,  it  naturally  continued  the  existing  arrange- 
ment. The  change  merely  placed  India  in  the  position  of  a  Crown 
colony.  On  account  of  its  immense  size  and  importance  it  is  not 
governed  from  the  Colonial  Office,  but  it  is  none  the  less  a  Crown 
colony.  Turning  now  to  the  Acts  of  Parliament  regulating  this 
great  possession,  we  see  two  sets  of  statutes — ^those  regulating  its 
government  in  this  country  and  those  regulating  its  government 
in  India.  We  cannot  of  course  give  an  exhaustive  account  of  tlje 
statutes  affecting  India,  but  we  can  refer  to  two  leading  statutes 
— the  one  dealing  with  the  Indian  Office,  and  the  other  dealing 
with  the  government  in  India.  These  statutes  are  the  Act  of 
1858,  21  and  22  Vict.  cap.  106,  and  the  Act  of  1861,  24  and  25 
Vict.  cap.  67. 

By  the  Act  of  1858,  Her  Majesty  assumed  the  direct  sovereignty 
of  India.  The  Act  vests  in  her  the  territories  of  the  Company, 
and  enacts  that  the  conntry  shall  be  governed  in  her  name.  The 
Act  then  proceeds  to  give  Her  Majesty  power  to  appoint  an 
additional  Secretary  of  State  for  India,  and  this  power  she  has 
exercised.  It  then  proceeds  to  create  the  "  Council  of  India." 
This  is  a  body  of  fifteen  men  conversant  with  the  affairs  of  India. 
The  first  appointments  were  made  partly  by  the  Crown  and  partly 
■■V  the  Court  of  Directors,  and  now  wholly  by  the  Crown.    Their 
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duties  are  '^to  condnct  the  business  transacted  in  the  United 
Kingdom  and  the  correspondence  with  India;  but" — and  this  shows 
the  extent  of  their  powers — *•  every  order  or  communication  sent 
to  India  shall  be  signed  by  one  of  the  principal  Secretaries  of 
State."  There  are  a  few  orders  relating  to  India  affecting  this 
coantry  that  need  not  be  signed  by  the  Secretan'  of  State,  but  for 
the  most  part  even  these  must  be  so  signed,  and  all  despatches 
from  India  are  to  be  addressed  to  the  Secretary  of  State.  The 
power  of  this  body  is  strictly  limited  to  advising  the  Indian 
Secretary.  It  is  not  to  be  supposed  that  the  Council  is  useless. 
In  a  party  government  it  must  often  happen  that  the  Secretary  of 
State  for  India  knows  very  little  of  the  affairs  of  that  country, 
and  it  must  be  of  great  importance  to  such  a  man  to  be  able  to 
have  the  advice  of  Indian  officials.  It  should  also  help  to  give 
continuity  to  the  policy  of  the  Indian  Office.  But  the  fact  is  to 
be  noted  that  the  Imperial  control  is  centred  in  the  Secretary  of 
State.  The  Council  mav  advise,  but  their  duties  are  limited  to 
this.  For  instance  the  Cfouncil  act  by  a  majority,  but  section  25 
enacts  that  if  the  Secretary  of  State  do  not  defer  to  his  Council, 
he  has  merely  to  record  his  reasons  of  dissent  and  then  act  as  he 
desires. 

The  other  Act  of  1861  is  an  Act  to  make  better  provision  for 
the  constitution  of  the  Council  of  the  Governor-General  of  India, 
and  for  the  local  government  of  the  several  Presidencies  and 
Provinces  of  India. 

By  this  Act  the  Governor-General  is  provided  with  a  Council, 
and  power  is  given  to  him  in  Council  to  make  *'  Laws  and  Begula- 
tions."  The  Council  proper  consists  of  five  members  appointed  by 
the  Crown.  Three  of^them  are  to  be  chosen  from  Indian  officials, 
and  of  the  other  two,  one  is  to  be  a  barrister  or  advocate  of  five 
years'  standing.  The  Governor-General  in  Council — who  are  these 
five  gentlemen — can  perform  all  acts  of  government. 

Besides  these,  however,  there  are  extraordinary  and  additional 
members.  An  extraordinary  member  may  be  the  Commander-in- 
Chief,  or  when  the  Council  meets  in  the  Presidencies  of  Fort  Saint 
George  or  Bombay,  the  Governor  of  the  Presidency  is  for  the  time 
an  extraordinary  member  of  the  Council.  Such  a  member  is  on 
an  eonality  in  all  respects  with  an  ordinary  member.  Additional 
members  are  members  who  are  only  summoned  to  attend  when  the 
Conncil  sits  to  make  laws  and  regulations.  The  Governor-General 
nominates  these  members.  He  may  nominate  any  number  from 
six  to  twelve,  and  one-half  of  them  are  to  be  non-official  persons. 
These  additional  members  remain  in  office  for  two  years.  The 
Governor-General  in  Council,  so  constituted,  can  make  laws  and 
regulations.  There  are  a  few  subjects  on  which  the  Council  may 
not  legislate  without  the  consent  of  the  Governor-General ;  for 
instance,  it  may  not,  without  his  consent,  pass  any  law  affecting 
the  religion  of  any  of  Her  Majesty's  Indian  subjects.    And  there 
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are  a  few  subjects  on  which  it  may  not  legislate  at  all.  Bat  for 
the  rest,  this  Council  is  the  legislative  body  for  India.  When  a 
measure  has  passed  the  Council,  the  Governor-General  can  either 
assent  or  dissent,  or  refer  it  home  for  Her  Majesty  to  signify  her 
approval  or  disapproval.  When  he  assents,  he  must  send  a  copy 
to  the  Secretary  of  State  for  India,  and  if  Her  Majesty  pleases 
she  may  disallow  the  law.  If  this  happens,  it  ceases  to  be  of  effect ; 
but  if  the  law  be  not  disallowed,  it  stands  on  the  assent  of  the 
Governor-General. 

Provision  is  also  made  for  similar  Councils  in  the  Presidenciea 
subordinate  to  the  Governor-General.  We  need  not,  however,  go 
into  detail  regarding  them.  They  are  subordinate  to  the  Governor- 
General  in  Council,  and  within  their  powers  they  pass  laws  for  the 
regulation  of  the  Presidencies. 

There  are  of  course  many  other  Acts  affecting  India,  but  we 
have  mentioned  these  two  as  indicating  the  lines  on  which  the 
government  is  worked.  We  see  that  at  home  the  Secretary  of 
State  is  fully  responsible  to  Parliament,  and  that  his  Council  are 
merely  a  Council  of  advice.  In  India,  on  the  other  hand,  the 
Council  is  within  certain  limits  a  legislative  bodv,  and  practically 
laws  that  it  enacts  are  binding,  unless  disallowed  by  Her  Majesty 
on  the  advice  of  the  Secretary  of  State.  This  is  an  ably  devised 
scheme.  It  gives  to  the  Governor-General  in  Council  control  over 
all  Indian  affairs,  and  it  gives  to  the  Crown  a  veto.  No  doubt  the 
Indian  Council  is  a  nominated  and  not  an  elected  6ne,  and  in  one 
sense  there  are  merely  two  sets  of  officials — one  in  London  and  one 
in  Calcutta ;  but  the  officials  in  Calcutta  are  on  the  spot,  and  it 
would  be  a  very  different  thing  if  the  legislative  Council  sat  in 
London.  However,  it  is  the  operation  of  these  statutes — the  two 
we  have  mentioned — ^and  all  the  other  Acts  amending  or  adding  to 
them  that  is  to  be  inquired  into.  It  may  be  that  some  chan^ 
are  required.  The  discussions  on  the  Ilbert  Bill,  for  authorizmg 
the  appointment  of  native  Indians  as  judges  in  certain  places,  two 
years  a .  o,  showed  that  the  Legislative  Council  was  not  in  sympathy 
with  the  great  majority  of  the  Anglo-Indians.  Their  wishes 
ought  to  be  attend^  to,  as  they  must  all  be  strong  supporters  of 
British  rule.  On  the  other  hand,  the  wishes  of  the  native  Indians 
also  deserve  attention,  for  as  long  as  they  are  loyal  the  union  with 
this  country  must  be  veiy  strong.  It  would  be  difficult  to  predict 
what  will  be  the  result  of  this  inquiry.  In  this  country,  at  any 
rate,  it  will  serve  to  call  attention  to  the  importance  of  maintaining 
our  power  in  that  country ;  and,  as  it  seems  probable  that  inquiry 
will  be  made  into  the  judicial  arrangements,  it  will  interest  the 
legal  profession. 
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The  Law  Quarterly  Sevieio  (1885).  Vol.  I.  Edited  by  Fredek.ok 
PoLXOCK,  M.A.,  LL.D.,  Corpus  Professor  of  Jurispradence 
in  the  University  of  Oxford.     London :  Stevens  &  Sons. 

The  first  volume  of  this  able  magazine  is  now  completed,  and 
the  learned  editor  is  heartily  to  be  congratulated  on  the  result  of 
liis  undertaking.     The  volume  contains  a  series  of  papers  on 
subjects  which  have,  with  few  exceptions,  been  admirably  chosen 
and  ably  treated.     In  proof  of  this  it  would  be  almost  sufficient 
to  refer  to  the  names  of  the  various  authors  whom  the  influence 
of  the  editdr  has  secured  as  contributors.     Amongst  these  we  may 
note  Lord  Justice  Lindley,  Mr.  Justice  Steplien,  Professor  T.  fi. 
Holland,  Professor  A.  V.  Dicey,  Professor  E.  C.  Clark,  Sir  W. 
Anson,  Mr.  Hemming,  Q.C.,  Mr.  Cohen,  Q.C.,  M.P.,  Justice 
Holmes  (Mass.),  M.  Ib^mest  Nys,  and  the  learned  editor.     The 
volume,  which  consists  of  the  four  quarterly  numbers  for  the  year 
1885,  includes  thirty  papers  besides   a  very   great  number  of 
reviews.     Professor  Holland  contributes  a  paper  on  "  The  Litera- 
ture of  International  Law  in  1884,''  in  the  course  of  which  he 
reviews  Professor  Lorimer's  completed  work,  and  brings  under 
oar  notice   all  the   foreign  literature   on   the  subject.    Mr.  R. 
Campbell  is  the  author  of  two   papers  on   '*  Land   Tenure   in 
Scotland  and  England,"  written  to  show  that  the  principles  of 
tenure  and  title  in  the  two  countries  are  radically  identical.     The 
editor  contributes  three  papers — one  on  "  The  King's  Peace,"  a 
Wcture  delivered  in  Oxford  in  1884, — a  verv  interesting  article 
on  "  Liability  for  the  Torts  of  Agents  and  Servants,"  a  chapter 
from   a  forthcoming  work, — and  one  jointly  with   Mr.  Justice 
Stephen  on  the  17th  section  of  the  Statute  of  Frauds.     There  is 
an  article  on  "Jurisprudence  in  Legal  Education"  by  Prof essor 
Clark.    Amongst  the  other  papers  we  may  mention  a  graceful 
memoir  of  Lord  Cairns  by  Mr.  Hemming,  Q.C.     The  papers  are 
all  of  interest,  and  the  ma£;azine  cannot  fail  to  become  a  favourite 
among  Scottish  as  well  as  English  lawyers. 
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APPOINTMENT. 

Mr.  Russell  Bell,  Advocate  (1872),  has  been  appointed 
Sheriff-Substitate  at  Campbeltown  in  place  of  Mr.  Dundas,  who, 
as  we  noticed  last  month,  has  gone  to  Duns. 


Barristers  as  Jurors, — ^There  is  much  common  sense  in  the  pro- 
posal of  a  member  of  the  junior  bar  to  remedy  the  inconveniences 
of  our  jury  system  by  recruiting  juries  in  civil  cases  from  the 
learned  and  industrious  body  to  which  he  belongs.  Fors  clavigeri 
— chance  bearing  the  key — is  at  present  the  supreme  power  in  the 
selection  of  juries,  the  result  being  that  busy  men  who  can  ill 
afford  it  lose  weeks  of  their  time  (for  "  they  also  serve  who  only 
stand  and  wait "  their  turn),  while  idle  men,  who  are  positively 
eager  for  a  little  entertaining  employment,  do  not  ^et  one  quarter 
as  much  of  it  as  they  would  gladly  undertake.  Members  of  the 
junior  bar  are  not  alone  in  this  respect.  Retired  Indians,  retired 
business  men,  the  retired  list  in  general — these  should  be  drawn 
upon  unto  seventy  times  seven,  before  hard-working  persons,  such 
as  journalists,  are  taken  from  their  beneficent,  self-sacrificing,  and 
public-spirited  employments.  The  junior  bar,  being  always  on  the 
spot,  might  be  relied  upon  to  fill  up  gaps,  though  it  woulci  scarcely 
do,  as  the  proposer  of  the  scheme  suggests,  to  give  them  a 
monopoly  of  jury  service.  We  do  not  fear  that  their  technical 
acquirements  would  prevent  their  applying  ''common  sense  to 
litigation."  In  that  respect  many  of  them  are  free  from  all  objec- 
tion. But  thev  are  not  the  only  idle  class  of  the  community,  and 
it  would  be  unfair  to  let  them  have  a  good  thing  all  to  themselves. 
— Pall  Mail  Gazette. 

Whenever  jnrymen  ventilate  their  grievances  in  public,  which 
is  often,  some  wise  person  is  sure  to  ask,  with  an  air  of  profound 
originality,  "  Why  not  employ  the  junior  bar  as  jurymen  t "  The 
answer  is  that  they  would  not  be  jurymen  ;  they  would  be  in  the 
position  of  the  assistant  judges  in  the  French  Courts.  The  use  of 
jurymen  is  to  bring  fresh  minds  untrammelled  by  law  to  bear  on 
questions  of  fact.  Twelve  young  lawyers  in  the  box  would, 
besides,  probably  hold  twelve  different  views  of  the  facts  of  tlie 
case,  and  all  differ  from  the  judge  as  to  the  law  of  it.  None  know 
as  well  how  impracticable  the  suggestion  is  as  lawyers  themselves. 
— Law  Jotcmai. 

Hints  from  tlie  Turkish  Code,  —  The  crimes  mentioned   have 
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nearly  all  an  equivalent  in  English  criminal  law,  but  the  punish- 
ment in  some  instances  is  more  severe.  Arson  of  buildings  and 
ships  is  punishable  with  death,  so  are  brigandage,  manslaughter, 
and  mutiny.  Adultery  is  punishable  in  the  husband  or  paramour 
by  a  fine  not  exceeding  £T100,  and  in  the  wife  by  imprisonment 
of  from  three  months  to  two  years.  There  are  various  offences 
of  bribery,  and  bankruptcy  is  punishable  with  imprisonment  wp  to 
two  years.  Entering  a  harem  in  women's  clothes  is  punishable 
with  imprisonment  np  to  one  year.  A  somewhat  complicated 
offence  is  described  as  *'  larceny  from  relations  by  an  habitual  thief 
who  is  insolvent."  Opening  letters  by  a  public  servant  may  be 
panished  by  three  years'  imprisonment  "  Fraudulently'  interfering 
with  the  natural  current  prices,"  whatever  that  may  mean,  breach 
of  promise  of  marriage  after  carnal  knowledge,  and  breach  of 
confidence  by  doctors,  are  criminal  offences.  Sexual  crimes  are 
amply  provided  for.  We  have  "  indecent  proposals,"  "  attempts 
to  debauch  young  persons,"  "  rape  on  either  sex,"  "  abduction  of 
yonng  girls  by  fraud  or  force,"  and  so  on.  It  is  possible  that 
En^rlish  criminal  law  may  take  some  hints  from  the  Turkish  Code. 
— Law  JoumaL 

As  usually  happens  in  the  case  of  enactments  of  Draconic  and 
unpopular  severity,  efforts  to  evade  or  elude  the  penal  meshes  of 
the  Corrupt  Practices  Act  are  numerous,  and  for  the  most  part 
successful.  By  the  8th  section  no  payment  is  to  be  made  and  no 
expense  incurred  by  a  candidate  at  an  election,  whether  before, 
daring,  or  after  such  election,  **  on  account  of  or  in  respect  of 
the  conduct  or  management  of  such  election  in  excess  of "  the 
maximum  amount  specified  in  the  schedule;  and  a  payment 
beyond  the  maximum  entails  the  penalty  of  an  illegal  practice. 
Singularly  enough,  however,  nowhere  throughout  the  Act  is  there 
any  period  defined  from  which  payments  made  are  to  be  deemed 
''  on  account  of  or  in  respect  of  the  conduct  or  management  of  such 
election."  This  has  given  rise  to  considerable  diversity  of  opinion 
as  to  what  expenses  are  and  what  are  not  necessary  to  be  included 
in  the  return  of  election  expenditure.  Is  the  hire  of  a  room  for 
<dving  a  political  address  three  months  before  the  issue  of  the 
writ,  are  sums  contributed  for  registration  purposes,  is  the  salary 
of  an  agent,  or  the  rent  of  a  committee-room  when  no  election  is 
as  yet  actually  pending,  election  expenses  or  not  ?  In  the  absence 
of  any  express  regulation  u|M)n  the  point,  in  many  cases  election 
agents  have  taken  the  date  of  the  issue  of  the  writ  as  that  from 
which  the  expenditure  to  be  included  in  the  return  is  to  be  calcu- 
lated. It  may  be  plausibly  argued  that  there  cannot  be  an 
election  until  the  writ  which  authorizes  the  holding  of  the  election 
is  issued,  or  at  least  until  there  is  a  vacancy  in  the  seat ;  but,  on 
the  other  hand,  a  large  and  important  portion  of  the  expenditure 
incident  to  contesting  an  election  may  well  be  incurred  before 
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writ  or  vacancy.  In  Ex  parte  Ayrton  one  out  of  many  appli- 
cations was  made  to  the  Court  to  exempt  candidates  at  the 
general  election  from  being  involved  in  penal  consequences 
through  non-compliance  with  the  letter  of  the  same  Act  as 
to  expenses.  There  the  legal  maximum  had  been  exceeded  by 
nearly  £100,  and  the  excuse  was  that  there  was  a  necessity  for  a 
large  outlay  in  bill-posting.  The  learned  judges  seemed  to  experi- 
ence some  difficulty  in  reconciling  the  duty  of  enforcing  the  Act 
with  their  sense  of  the  grievous  consequences  which  harmless 
violation  of  its  provisions  might  entail.  Baron  Pollock  would  not 
allow  motions  oi  this  kind  merely  on  the  ground  that  the  contest 
was  a  severe  one,  or  on  similar  ground ;  and  Mr.  Justice  Manisty 
thought  that,  when  once  special  circumstances  were  let  in,  a  wide 
door  was  opened  which  would  go  far  to  destroy  the  Act.  Yet 
both  learned  judges  agreed  to  grant  the  application,  and  will  no 
doubt  be  universallv  applauded  for  so  doing,  because  public  opinion 
recoils  from  the  idea  of  a  man  becoming  liable  to  be  criminally 
prosecuted,  fined  £100,  and  subject  to  electoral  disaualiiications 
for  having  spent  a  few  pounds  in  excess  of  an  artificial  limit  upon 
placards  or  advertisements.  An  Act  so  loose  in  its  drafting  as 
almost  to  invite  invasion,  and  at  the  same  time  so  rigorous  in 
its  penalties  as  almost  to  compel  straining,  is  scarcely  a  felicitous 
specimen  of  our  statutes. 

Assimilatmi  of  Mercantile  Law. — The  unification  of  law  is  an 
idea  foreign  to  the  English  legal  mind.  It  more  or  less  implies  the 
supposition  that  nations  should  at  a  given  moment  send  delegates 
to  a  conference  to  negotiate  a  uniform  law  by  means  of  recipri>cal 
concessions,  entailing  perhaps  a  sacrifice  of  time-honoured  legal 
notions  in  favour  of  provisitms  of  systems  of  law  reared  in  a  different 
legal  and  political  atmosphere,  all  of  which  is  apt  to  strike  the 
English  mind  as  profoundly  unpractical.  The  common  law  of 
England,  moreover,  being  a  part  of  the  national  morals,  and  fancied 
to  be  identical  with  wcll-establl>hed  customs,  it  is  difKcult  to  con- 
ceive its  amendment  in  the  direction  of  unification  without  exhaus- 
tive codification.  On  the  Continent  this  codification  for  the  most 
part  exists ;  nations  have  grown  accustomed  to  codes  of  written 
principles,  and  where  lawyers  and  laymen,  judges  and  pleaders  can 
always  ap|)eal  to  a  text,  the  text  can  be  altered  without  the  incon- 
venience which  would  attend  the  enactment  of  a  text  on  any 
branch  of  the  law,  while  the  principles  underlying  it  were  still 
unwritten,  innate,  as  it  were,  in  the  national  conscience  and  im- 
perceptibly varying  wiih  it. 

The  Congress  at  Antwerp  brought  out  this  difiFerence  very 
clearly.  "  You  English  seem  to  think  it  negotiating  to  grant  us 
your  gracious  permission  to  adopt  your  laws  telles  qudlesj^  ex- 
claimed an  exasperated  Frenchman,  in  reply  to  an  Englishman 
M'ho  thought  he  had  given  a  sufficient  reason  for  his  dissent  in 
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sa}-ing  that  a  proposal  differed  from  English  law.  '^  Bat  we  have 
come  here  to  make  compromises  in  the  interest  of  harmony.  If 
we  were  all  to  make  reservations  where  onr  laws  differed,  the 
results  of  this  Congress  would  simply  be  that  we  agreed  where  we 
were  already  at  one,  and  reserved  all  points  we  had  come  here  to 
discuss." 

We  are  afraid  this  is  a  true  picture,  but  in  pleading  guilty  we  must 
ask  the  enlightened  foreigner  to  remember  that  we  old-fashioned 
English  have  no  code  of  laws  yet,  and  that  the  principles  of  our 
law  still  lie  hidden  in  the  bosoms  of  our  great  lawyers,  who  do  not 
seem  to  think  very  highly  of  systems  which  would  lower  the 
standard  of  intelligence  necessary  for  discovering  the  sense  and 
seouence  of  our  beautiful  case  law.  Hence  as  regards  England 
it  IS  doubtful  whether  this  Congress  and  its  successors  are  destined 
to  bear  much  fruit  in  the  way  contemplated  by  the  Belgian 
Govemmenty  that  is  to  say,  in  the  way  of  unification.  All  that 
can  be  expected  on  tlie  part  of  England  is  an  acceleration  of  that 
natural  assimilation  towards  which  similar  circumstances  and 
similar  desiderata  are  causing  contemporary  legislation  to  tend. 

On  the  Continent,  on  the  contrary^  unification  of  laws  has  entered 
the  domain  of  practice.  Virtual  unification  was  achieved  by  the 
inflaence  and  adoption  in  several  States  of  the  French  codes  bodily^ 
and  without  wishing  to  compare  a  servile  imitation  with  the  spon- 
taneous and  free  adoption  of  an  identical  law  as  proposed  by  the 
organizers  of  the  Antwerp  Congress,  we  cannot  help  remarking  that 
in  these  different  States  improvement  in  accordance  with  domestic 
necessities  has  outweighed  all  considerations  of  international  uni« 
formity.  Subsequently  the  German  Code  of  Commerce  of  1861 
unified  the  legislations  of  upwards  of  a  score  of  German  States. 
But  it  is  especially  through  the  law  of  bills  of  exchange  that 
progress  in  unification  has  been  achieved  on  a  large  scale,  beyond 
as  well  as  within  ethnographical  limits.  In  fact,  the  law  of  bills  of 
exchange  has  been  a  forerunner  in  unification.  The  Wechsdordnung 
of  1848  in  German  lands,  and  in  Great  Britain  the  Act  of  1882, 
have  been  the  first  practical  steps  towards  tlie  codified  unifination 
of  German  and  Anglo-Scottish  common  law.  The  law  of  bills 
of  exchange  has  also  been  the  first  branch  selected  in  the  unifica- 
tion of  Swedo-Norwegian  and  Danish  law.  It  is  identical  by  an 
international  act — the  first  case,  perhaps,  on  record  in  which  two 
perfectly  independent  States  have  by  aeliberate  negotiation  made 
a  portion  of  their  private  law  uniform. 

The  part  of  the  new  Swiss  code  of  obligations  relating  to  bills 
of  exchange  was  in  itself  a  unification  of  the  different  laws  of  the 
Sviss  Cantons,  and  as  the  commission  now  engaged  in  recasting 
the  Russian  law  of  bills  of  exchange  has  taken  the  Scandinavian 
Act  as  the  basis  of  its  operations,  there  will  probably  before 
long  be  another  law  to  add  to  those  belonging  to  an  assimilated 
group. 
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Even  in  recalcitrant  England  something  has  been  done,  and  that 
partly  unawares,  towards  unification.  The  Bills  of  Exchange  Act, 
1882,  in  all  but  two  points  unifying  English  and  Scotch  law,  and 
thereby  adopting  the  Scotch  rule  of  making  the  bill  negotiable 
unless  negotiability  is  specifically  negatived,  lias  brought  our  law 
into  further  harmony  with  that  of  Germany.  Of  late  years,  in 
fact,  so  strong  a  tendency  to  assimilation  has  been  manifested  in 
the  alterations  several  States  have  made  in  their  respective  laws 
on  the  subject,  that  at  the  present  moment  the  laws  of  six  inde- 
pendent States  oil  bills  of  exchange  are  well-nigh  identical. 

There  are  at  the  present  moment  three  groups  of  laws  on  bills 
of  exchange  which  might  almost  be  regarded  as  three  different 
stages  of  the  law. 

French  law  treats  the  bill  as  mere  evidence  of  a  transaction. 
Faithful  to  this  theory,  it  requires  some  specification  on  the  face  of 
the  instrument  of  the  value  received  as  well  as  a  sufficient  distance 
betweeu  the  places  where  the  bill  is  drawn  and  where  payable,  to 
raise  a  presumption  that  a  debt  is  being  discharged. 

German  law,  on  the  contrary,  holds  that  the  bill  of  exchange 
constitutes  a  substantive  contract,  the  form  of  which  dispenses  with 
the  necessity  of  a  valuable  consideration.  As  a  consequence  of  this 
theory,  no  indication  of  value  received  or  distantia  loci  is  requisite. 
But  the  formal  character  of  the  instrument  is  such  that  it  must 
even  bear  the  words  ^'  Bill  of  Exchange/'  or  other  equivalent  words, 
on  its  face. 

English  law,  which  at  one  time  more  resembled  the  present  law 
of  France,  is  now  in  a  state  of  transition.  It  has  very  nearly 
reached  the  German  stage.  The  necessity  of  the  value  clause  and 
the  distantia  loci  have  disappeared,  but  a  consideration  is  still 
required  as  in  the  case  of  all  simple  contracts,  though  there  is  a 
legal  presumption  in  favour  of  its  existence. 

Italy,  Belgium,  Holland,  Spain,  Portugal,  Greece,  and  several 
South  American  States,  adopted  the  French  Code  of  Commerce, 
comprising  the  law  of  bills  of  exchange,  almost  bodily ;  but  all 
these,  as  I  have  saiH,  have  since  then  made  more  or  less  important 
changes  in  their  laws. 

Germany,  divided  into  a  multitude  of  small  principalities,  with 
fifty-nine  different  laws  on  bills  of  exchange,  in  1847  took  the  first 
step  in  unification,  and  the  following  year  the  North  German 
States  adopted  a  uniform  law  on  bills  of  exchange,  which  has  been 
tiie  model  on  which  since  then  seven  European  States  have  recast 
their  law  on  the  same  subject.  Austna-Hungary,  Sweden  and 
Norway,  Denmark  and  Switzerland,  have  in  turn  adopted  the 
( jerman  law,  with  only  modifications  of  secondary  importance.  The 
Belgians,  in  their  new  code  of  commerce,  have  suppressed  the  dis^ 
tantia  lociy  and  the  necessity  of  the  indication  of  the  value  received, 
and  thus  brought  their  law  into  greater  harmony  with  the  law  of 
^■ermany,  and  Italy  has  even  adopted  many  of  the  minor  provi- 
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sions  of  German  law,  and  has  imported  also  certain  improvements 
from  the  Belgian  code. 

It  is  seen  *that  the  assimilation  of  the  laws  relating  to  bills  of 
excfaaDge  has  already  made  considerable  progress.  It  is  therefore 
not  sorprising  that  continental  jurists  of  eminence,  like  M.  Asser 
of  Amsterdam,  M.  Lyon-Caen  of  Paris,  and  Professor  Cohn  of 
Heidelberg,  hare  ceased  to  look  upon  unification  as  a  more  Utopia. 

Id  selecting  bills  of  exchange  law  for  one  of  the  subjects  of  the 
Conference  the  Belgian  Government  was  well  advised.  The  bill 
of  exchange  is  an  instrument  which  all  modern  legislation  invests 
with  a  special  character.  The  interests  of  trade  demand  that  the 
rights  and  duties  of  the  parties  should  be  strictly  defined  and 
observed.  A  bill  in  passing  from  indorser  to  indorsee  or  from 
hand  to  hand  across  a  number  of  frontiers,  becomes  invested  witli 
a  web  of  qualities  which  often  lead  to  complication  and  loss  to  the 
holder  when  the  bill  is  dishonoured.  Negotiation  would  certainly 
be  more  easy  if  the  liabilities  under  the  instrument  were  practically 
identical  in  different  countries. 

Two  projects  were  submitted  as  a  basis  for  the  deliberations  of 
the  Congress,  that  of  the  Institute  of  International  Law  in  135 
articles,  and  another  in  58  articles  specially  drawn  up  by  the 
Belgian  Commission.^  The  latter  was  chosen  by  the  Congress  for 
discussion.  This  project  was  a  compromise  between  the  French, 
f'crman,  and  English  theories.  The  distantia  lod  and  the  neces- 
sity of  the  specification  of  the  value,  required  by  French  law  but 
no  longer  required  by  Belgian  law,  were  shelved ;  the  German 
requirement  of  the  indication  of  tlie  character  of  the  instrument 
by  the  writing  of  the  words  **  bill  of  exchange  "  or  other  analogous 
^ordsy  adopted  by  a  large  number  of  States,  was  omitted ;  bills  to 
bearer,  not  recognized  by  any  but  Anglo-American  law,  were 
allowed.  The  Franco- Belgian  institution  of  the  ** provision" 
(cover)  was  retained,  etc.  etc. 

It  was  discovei^d  when  a  little  too  late  that  a  cut-and-dry 
scheme  of  this  kind  was  not  well  suited  for  a  Congress  bound  to 
get  through  its  work  in  four  days,  and  necessarily  composed  for  the 
greater  part  of  geutlemcjprmore  familiar  with  their  owli  laws  than 
with  those  of  ftreigners.  The  result  was  that  the  articles  were 
voted  with  little  alteration  by  the  French  and  Belgian  members, 
and  the  articles  adopted  are  still  a  project  for  discussion,  though 
on  the  whole  an  improvement  on  the  original  project.  It  is, 
however,  a  significant  sign  that  the  French  members  were  in 
general  in  favour  of  renouncing  to  a  great  degree  the  antiquated 
notion  of  the  bill  of  exchange  underlying  French  law,  and  that  the 
Belgians  were  not  unfavourable  to  bills  to  bearer. 

M.  Pirmez,  the  Belgian  Minister  of  State,  made  an  excellent 

I  The  25  articles  of  the  AssociAtion  for  tho  Keform  and  Codification  of  the  Law  of 
NatioDB,  a  krge  number  of  which  were  drawn  up  at  Antwerp,  were,  strange  to  say, 
overlooked. 
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f  reposal,  which  will  recommend  itself  especially  to  practical  men. 
t  was  to  institute  an  international  stamp  for  negotiable  instxu- 
ments  after  the  fashion  of  the  postage  stamp,  so  that  ft  bill  properly 
stamped  at  the  place  of  issue  may  pass  from  country  to  country 
without  the  incumbrance  of  the  formality  of  fresh  stamping  or 
visa.  This  seems  a  very  feasible  proposal  apart  from  the  fiscal 
consideration,  which  however  has  had  to  yield  in  both  postal 
and  telegraph  arrangements  for  the  benefit  of  international 
commum'cations. — The  Law  Qimrterly  Beview. 


W^t  Scotttef)  i^h)  fHasafine  anH  Sfieriff  (IDourt  Reporter. 


SHERIFF  COURT  OF  FIFE  AT  CUPAR. 
Sheriffs  Henderson  and  Crichton. 

Married  Women's  Property  (Scotland)  Act,  1881 — Jus  marid — Right  of 
administration. — A  married  woman  living  apart  from  her  husband  without 
either  a  judicial  separation  or  a  private  contract  of  separation  is  not 
entitled  by  virtue  of  the  provisions  of  the  Act  to  claim  delivery  of  house- 
hold furniture  belonging  to  her  in  her  husband's  house. 

"  Cupar y  30tA  July  1885. — The  Sheriff-Substitute  having  heard  parties' 
procurators,  and  considered  the  closed  record  and  whole  process :  Finds 

(1)  that  the  pursuer  and  defender  were  married  on  24th  October  1882  ; 

(2)  that  the  furniture  mentioned  in  the  petition  was  the  property  of  the 
pursuer's  former  husband,  Duncan  M*Intyre,  and  is  now  her  property ; 

(3)  that  the  marriage  between  the  pursuer  and  defender  still  subsist^;, 
and  that  the  said  furniture  is  in  the  house  until  recently  occupied  by 
both  the  spouses ;  (4)  that  the  pursuer  has  withdrawn  herself  from  living 
with  the  defender,  her  husband,  in  the  said  house :  Therefore  finds  that 
the  pursuer  is  not,  in  the  present  circumstances,  entitled  to  insist  in  the 
prayer  of  the  petition :  Dismisses  the  petition  accordingly,  and  decerns  : 
Finds  the  pursuer  liable  to  the  defender  in  the  expenses  incurred  by  him 
in  this  process :  Allows  an  account  thereof  to  be  given  in,  and  remits 
the  same,  when  lodged,  to  the  auditor  to  tax  and  report. 

"  A.  Edward  Henderson. 

"  Note, — The  pursuer  avers  that  she  has  been  obliged  to  separate  her- 
self from  her  husband  on  account  of  his  treatment  of  her,  and  the  defender 
in  reply  makes  various  accusations  against  the  pursuer.  Neither  set  of 
averments  can  competently  be  inquired  into  in  the  Sheriff  Couii;,  and 
therefore  the  case  must  be  treated  as  if  no  such  averments  had  been 
made.  That  being  so,  the  position  in  which .  matters  stand  is  this  :  a 
woman,  admittedly  married  to  a  man,  but  having  withdrawn  herself  from 
living  with  him,  claims  delivery  of  household  furniture,  which  certainly 
belongs  to  her,  but  is  situated  in  the  home  occupied  by  the  spoases 
^uring  their  marriage,  and  which  home  there  is  no  suggestion  is  likely  to 


SHERIFF  COtTRT  REPORTER.  107 

be  soon  broken  up.  If  this  claim  is  to  be  sustained,  it  can  only  be  so  on 
the  footing  that  a  married  woman  is  entitled  capriciously  at  any  moment 
to  leave  her  husband  and  claim  delivery  of  any  fnmitnre  belonging  to  her. 
This  is  thought  not  to  be  a  sound  proposition  in  law.  A  married 
woman's  first  duty  is  adherence  to  her  husband,  and  if  she  fails  in  that 
she  must  be  assumed  to  be  in  the  wrong.  In  this  case  the  furniture  is 
still  in  the  house  to  which  it  was  taken  at  the  marriage,  and  the  wife  can 
return  and  get  the  use  of  it  if  she  chooses. 

*'  The  Married  Women's  Property  Act,  1881,  while  it  takes  away  the 
right,  ex  jure  martti,  of  a  man  to  his  wife's  property  does  not  interfere  with 
his  right  of  administration  of  the  property,  and  therefore  so  long  as  the 
husband  is  not  precluded  by  judicial  order  or  private  arrangement  from 
administering  his  wife's  affairs,  he  is  entitled  to  resist  any  attempt  to 
remove  such  articles  as  household  furniture  from  his  custody  and  control. 
It  was  stated  at  the  bar,  and  not  specifically  denied,  that  the  pursuer  has 
separate  heritable  property  of  her  own  of  which  she  draws  the  rents.  She 
has  therefore  been  found  liable  in  the  expenses  of  process. 

"A.  E.  H." 

"'Edinburghj  2Ut  October  1885.— The  SherifiF  having  heard  parties' 
procurators  on  the  appeal  for  the  pursuer,  and  considered  the  record  and 
whole  cause :  Dismisses  the  said  appeal,  adheres  to  the  interlocutor  of 
the  Sheriff-Substitute  of  30th  July  18^5,  and  decerns  :  Finds  the  pursuer 
liable  in  additional  expenses  :  Allows  an  account  thereof  to  be  given  in, 
and  remits  the  same,  when  lodged,  to  the  auditor  to  tax  and  report. 

'^  James  Arthur  Crichton. 

^^NoU. — At  the  discussion  which  took  place  before  the  Sheriff  the 
parties  were  agreed  that  the  findings  in  fact  contained  in  the  inter- 
locutor of  the  Sheriff-Substitute  were  well  founded.  It  was  stated  that 
the  pursuer  had  not  raised  any  action  for  separation  and  aliment 
against  the  defender,  and  that  the  defender  had  not  raised  any  action 
with  the  view  of  obtaining  divorce  from  his  wife.  It  was  conceded  on 
the  part  of  the  pursuer  that  the  question  raised  in  this  case  must  be 
disposed  of  on  the  assumption  that  the  pursuer  had  withdrawn  herself 
from  living  with  the  defender  without  sufficient  cause. 

''The  question  to  be  decided  is  whether  in  these  circumstances  the 
parsner  is  entitled  in  virtue  of  the  provisions  of  the  '  Married  Women's 
Property  (Scotland)  Act,  1881,'  to  decree  ordaining  the  defender  to 
deliver  to  her  the  articles  of  furniture  mentioned  in  the  prayer  of  the 
petition,  and  which  it  was  admitted  belonged  to  her  previous  to  her 
marriage  with  the  defender.  She  maintained  that  as  the  furniture  was 
by  the  terms  of  the  Act  vested  in  her  as  her  separate  estate,  and  not 
subject  to  her  husband's  jus  mariti,  she  was  entitled  to  demand  delivery 
thereof.  No  doubt  the  Act  confers  on  the  wife  power  to  deal  with  her 
separate  estate  in  almost  any  way  she  pleases.  In  the  case  of  Poe  v. 
PaUrsoiu,  13th  December  1882, 10  R.  356,  the  Lord  President  observed 
(at  p.  360),  'The  effect  of  these  two  sections,  i.e.  the  first  and  the  second, 
taken  together,  is  to  exempt  the  property  of  married  women,  both  herit- 
abfe  and  moveable,  from  the  control  of  the  husband :  to  protect  it  against 
the  diligence  of  his  creditors  and  from  the  effects  of  his  bankruptcy; ' 
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and  agaiQ  (at  p.  361),  '  The  first  and  second  sections  taken  together  have 
the  eflPect  of  practically  abolishing  the  ju8  mariti,  and  leaving  a  married 
woman  uncontrolled  in  the  possession  and  enjoyment  of  her  separate 
estate/  Still  the  husband's  right  of  administration  is  not  interfered 
with  by  the  Act,  except  as  to  the  income  of  the  wife's  estate,  and  it  is 
expressly  declared  that  a  wife  shall  not  be  entitled  to  assign  the  prospec- 
tive income  of  her  estate  or,  nnless  with  her  husband's  consent,  dispose 
of  the  capital  of  snch  estate.  From  this  it  appears  that  the  pursuer 
would  not  be  entitled  to  sell  the  furniture  in  question  or  to  make  a  prift 
of  it  to  any  one.  The  question  however  remains,  Is  she,  on  separating 
herself  from  her  husband  without  sufficient  cause,  entitled  to  remove  the 
articles  of  household  furniture  which  belonged  to  her  from  his  custody 
and  control  ?  The  Sheriff  concurs  with  the  Sheriff-Substitute  that  she 
is  not,  and  that  on  the  grounds  stated  in  the  note  to  the  interlocutor  of 
30th  July.  To  give  effect  to  the  pursuer's  contention  would  be  a 
result  which  it  is  thought  was  not  contemplated  by  the  framers  of  the 
Married  Women's  Property  Act  of  1881,  the  principal  object  of  which 
was  to  protect  the  property  of  married  women  against  the  diligence  of 
the  husband's  creditors.  In  the  case  of  Poe  above  mentioned,  the  Lord 
President  observed,  *  It  is  hardly  legitimate  in  all  cases  to  appeal  to 
the  consequences  of  an  enactment  as  a  justification  of  a  particular  con- 
struction which  is  sought  to  be  put  upon  it.  Still  such  an  argument 
may  occasionally  be  advanced  with  great  force  in  the  case  of  so  start- 
ling and  anomalous  a  piece  of  legislation  as  that  here  in  question.' 

**  J.  A.  C." 
Act.  W.  A.  &  G.  M.  Taylor— ilft.  R.  W.  Renton. 


SHERIFF  COURT  OF  CAITHNESS. 
Sheriff  Thoms  and  Sheriff-Substitute  Harper. 

MILLER  AND  CO.  V.  CAMPBELL. 

Process — Debts  Recovery  Act. — A  pursuer  of  an  action  under  this 
Act  is  entitled  to  exercise  the  privilege  of  abandonment. 
This  point  arose  and  has  been  decided  by  the  following  interlocutors : — 

"  Wick^  15th  Jamuiry  1886. — The  Sheriff-Substitute  refusesjthe  minute 
of  abandonment  tendered  for  the  pursuers,  and  in  respect  they  state  they 
are  not  to  insist  in  the  process :  Assoilzies  the  defender,  and  decerns  : 
Finds  the  defender  entitled  to  three  pounds  and  two  shillings  of  expenses, 
and  decerns  against  the  pursuers  for  the  said  sum. 

^*  E.  Erskine  Harper. 

"  Note. — The  pursuers  tendered  a  minute  of  abandonment  and  asked 
that  the  action  be  dismissed;  but  such  procedure  seems  not  to  be 
competent  under  the  Debts  Recovery  Act.  B.  E.  H." 

"  Wich^  ^Oih  January  188G. — I  appeal  against  the  judgment  of  the 
Sheriff-Substitute.  John  M.  Nimmo, 

Procurator  of  Pursuer '^ 
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"  Wkk^  27th  January  1886. — ^The  Sheriff  having  cousidered  the  pur- 
suer's appeal  and  whole  process :  Finds  that  it  is  as  competent  to  abandon 
a  Debts  Recovery  action  as  any  other  under  the  same  condition,  namely, 
the  payment  of  expenses  (Act  of  Sedernnt  of  1839,  §  Gl,  and  cases 
qnoted  in  connection  therewith  in  Smith's  Sheriff  Court  Practice^  p.  216) : 
And  thei'efore  sustains  the  said  appeal  and  recals  the  interlocutor  sub- 
mitted to  review,  and  appoints  the  pursuer,  within  eight  days  from  the 
<iate  of  this  interlocutor,  to  make  payment  to  the  defender,  or  his  agent, 
oi  the  sum  of  three  pounds  and  two  shillings  of  expenses,  and  to  produce 
in  {iroce:$s  a  receipt  therefor :  And  on  the  lapse  of  said  eight  days,  appoints 
the  case  to  be  put  to  the  roll,  that  in  the  event  of  payment  the  action 
may  be  allowed  to  be  abandoned,  and  in  the  event  of  non-payment  the 
action  may  be  proceeded  with.  Geo.  II.  Tiioms." 

Act  Nimmo — Alt,  Leith  for  McLennan. 


SHERIFP  COURT  OF  AYRSHIRE. 
Sheriff-Substitute  Paterson  and  Sheriff  Brand. 

BONE  V,  THE  SCHOOL  BOARD  OF  SORN  AND  OTHERS. 

School  Board  Election  —  Nomination  —  Withdrawal  of  candidate — 
Power  1  of  Returning  Officer — Election — Act  35  a7id  36  Vict,  cap.  62,  sec.  1 4 
—General  Order^  let  October  1884 — Circumstances  in  which  field,  that  a 
rttuming  officer  having  given  official  public  intimation  that  a  candidate  for 
a  School  Board  had  betn  duly  nommatedy  it  was  ultra  vires  for  him  to  go 
hack  on  his  own  decision. 

The  following  interlocutor,  which  was  pronounced  by  the  Sheriff  on 
appeal  from  the  Sheriff-Substitute,  sufficiently  explains  the  case : — 

^Edinburgh,  \Uh  Jamiary  1886. — The  Sheriff  having  beard  parties' 
procurators  and  considered  the  cause,  finds  the  appeal  competent,  sustains 
the  same,  recalls  the  interlocutor  appealed  against,  dated  6th  October 
1885 :  Finds  (1)  that  under  the  14th  section  of  the  Act  35  and  36  Vict, 
cap.  62,  any  question  or  dispute  regarding  the  election  of  a  candidate  is 
to  be  summarily  determined  by  the  Sheriff,  on  the  petition  of  any  person 
interested,  having  a  legal  title  and  interest  to  raise  such  question ;  (2) 
that  the  pursuer,  as  an  elector  nominated  for  the  School  iioard  of  the 
parish  of  Sorn,  to  be  elected  on  4th  April  1885,  has  such  title  and 
interest;  (3)  that  in  January  or  February  1885  the  then  Board 
appointed  the  said  4th  April  as  the  day  on  which  a  new  election  was  to 
take  place,  and  appointed  the  defender,  Robert  Buchanan  Conner,  as 
returning  officer ;  (4)  that  on  12th  March  the  returning  officer  published 
notices  of  the  said  election  under  and  in  terms  of  the  General  Order  of 
Ist  October  1884,  intimating  inter  alia  that  the  election  would  take  place 
on  4th  April,  that  the  last  day  for  nominations  would  be  20th  March, 
that  pubUc  notice  of  the  candidates  nominated  would  be  given  on  or 
Ijefore  23rd  March,  and  that  any  candidate  might  be  withdrawn  in  the 
way  therein  set  forth  not  later  than  26th  March ;  (5)  that  by  Rule  9 
of  the  said  General  Order  it  is  provided  that  the  returning  officer  shall 
decide  whether  any  nomination  is  valid,  and  his  decision  shall  be 
final;  (6)  that  by  the  letter  No.  16  of  process,  dated  20th  March 
1885,  the  returning  officer  intimated  to  the  pursuer  that  he  had 
been '  duly  nominated  to  represent  thie:  parish  in  the  School  Board  of 
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Sorn,  the  election  for  which  takes  place  on  Saturday,  4th  April  next ; ' 
(7)  that  on  2l8t  March  the  returning  officer  published  a  notice  stating 
*  that  the  following  candidates  have  been  duly  nominated  for  election  as 
members  of  the  School  Board  to  be  elected  for  the  parish,*  and  in  this 
notice  the  pursuer's  name  appears;  (8)  that  eight  clear  days  prior  to 
4th  April  one  of  the  duly  nominated  candidates,  viz.  the  Rev.  J.  G. 
Baillie,  was  withdrawn,  that  the  effect  of  this  withdrawal  was  to  equalize 
the  number  of  candidates  with  the  number  to  be  elected;  (9)  that  by 
Rule  12  of  tlie  said  General  Order  it  is  provided  that  if  the  number  of 
candidates  nominated  and  not  withdrawn  shall  equal  but  not  exceed  the 
number  of  members  to  be  elected, '  such  candidates  shall  be  deemed  to 
be  elected  on  the  day  fixed  for  the  election,  and  the  returning  officer 
shall  on  that  day  publish  a  list  of  the  names,'  etc. :  Finds  that  on  the  said 
4th  April  the  candidates  nominated  and  not  withdrawn  were  the  candi- 
dates set  forth  in  the  notice  of  21st  March,  and  that  on  that  day  they 
were  deemed  to  be  elected,  and  were  elected,  members  of  the  School 
Board  of  Sorn ;  (10)  that  on  the  said  4th  April  the  returning  officer 
wrote  to  the  pursuer  intimating  that  he  was  compelled  to  declare  and 
thereby  certified  that  his  nomination  as  a  candidate  for  said  School  Board 
was  invalid;  (11)  that  the  returning  officer  having  decided  before  the 
public  notice  of  21st  March  that  the  pursuer  had  been  duly  nominated, 
and  having  thereby  given  official  public  intimation  thereof,  it  was  ultra 
vires  for  him,  and  contrary  to  said  Rule  12,  which  applied  to  him  as  well 
as  to  others,  to  go  back  upon  his  own  decision;  (12)  that  the  intimation 
of  5th  April  was,  in  so  far  as  it  omitted  the  pursuer's  name,  legally 
defective :  Accordingly  finds  and  decerns  in  terms  of  the  prayer  of  the 
petition  that  the  pursuer  was  duly  elected,  and  ought  to  have  been 
returned  a  member  of  said  School  Board,  and  finds  and  decerns  that 
William  Peden  Fleming  is  not  a  member  of  said  School  Board,  and  was 
never  validly  appointed  a  member  thereof:  Finds  the  defenders,  the 
School  Board,  liable  in  expenses  to  the  pursuer,  allows  an  account 
thereof  to  be  lodged,  and  remits  the  same  when  lodged  to  the  auditor 
to  tax  and  report,  and  decerns. 

(Signed)  "  David  Brand. 

"iVbte. — On  the  question  of  competency  of  the  appeal  which  was  pressed 
on  the  Sheriff's  notice  on  behalf  of  the  respondents,  the  Sheriff,  while 
aware  there  is  some  conflict  of  opinion,  has  reached  the  conclusion  that 
the  appeal  is  competent.  His  view  is  that  such  appeal  cannot  be 
excluded  without  express  words,  and  these  are  not  to  be  found  in  the 
14th  section  of  the  Education  Act  1872.  It  has  been  said  that  this 
section  contemplates  something  more  summary  than  what  is  usually 
understood  as  a  summary  process,  and  that  this  process  should  take  end 
before  the  Sheriff-Substitute,  but  the  form  of  process  can  never  determine 
the  question  of  competency.  See  in  accordance  with  the  views  now 
expressed : — FMay  v.  Stewart  &  Qemmell,  26th  April  1873  (Sheriff 
Fraser),  Sellar's  Education  Act,  7th  ed.  p.  165 ;  fFMtburnjiase  (Sheriff 
Monro),  same  page;  Kirkwall  Harbour  Trs,  v.  Police  Commissioners 
of  Kirkwall,  25th  Feb.  1881,  Journal  of  Jurisprudence,  vol.  xxv.,  p.  269  ; 
and  Leitch  v.  The  Scottish  Legal  Burial  Society,  21st  Oct.  1870,  9  M.  40, 
<>specially  the  opinion  of  Lord  Moncreiff.  It  is  the  case,  however,  that 
ewhat  different  opinioBS  would  appear  to  have  been  expressed  in 
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Kas  T,  K^[>pen,  14th  April  1876;  and  in  Keddie,  29th  April  1876, 
Sellar,  p.  165.  But  further,  the  Sheriff  is  of  opinion,  apart  from 
the  question  of  competency,  that  he  has  the  power  to  displace  a  person 
appointed  as  Fleming  has  been,  and  place  the  parsner  in  his  room.  See 
ForUviot  case,  29th  April  1876,  Sellar,  pp.  162  and  163.  The  next 
question,  and  it  is  important,  is.  Can  the  returning  officer,  after  public 
statutory  intimation  of  the  due  nomination  of  a  candidate,  go  back  upon 
his  decision  ?  The  4th  April  would  have  been  the  polling  day  had  a 
poll  been  found  necessary,  and  for  the  returning  officer  to  have  with- 
drawn the  nomination  of  the  pursuer  during  the  poll  would  clearly  have 
been  beyond  his  powers,  but  does  it  make  any  difference  in  principle 
that  by  the  withdrawal  of  one  of  the  candidates  a  poll  was  not  required? 
The  Sheriff  thinks  not.  If  not,  the  course  actually  taken  by  the  return- 
ing officer  was  ultra  vires.  There  is  the  further  consideration  that 
objections  to  a  name  proposed  should  be  taken  if  possible  at  such  time 
and  in  such  manner  as  to  allow  of  the  candidate  answering  the  objections, 
if  he  has  an  answer,  or  getting  a  new  nomination  if  so  advised.  The 
course  taken  here  was  such  as  absolutely  to  preclude  the  pursuer  from 
coming  forward  with  a  nomination  not  open  to  objection. 

(Intd.)        "  D.  B." 
Act. — ^D.  Dougall,  solicitor,  Ayr. 


Itotes  of  <S^nglisi)[,  American,  antr  (STolontal  (iTases. 


Company. — Shares — FuUy  paid  up  shares — Denoting  numbers  of  shares 
ntit  stated  in  registered  contract — Sufficiency  of  contract — The  Companies  Act, 
1^67,  sec.  25.  —  It  is  not  necessary  for  a  contract  registered  under 
^tion  25  of  the  Companies  Act,  1867,  to  specify  the  denoting  numbers 
of  the  shares  which  are  to  be  issued  as  fully  paid  up ;  it  is  sufficient  to 
relieve  the  holder  of  such  shares  from  liability  if  the  shares  can  be 
otherwise  connected  with  the  registered  contract. — In  re  The  Delta 
Sfjfidicate  (LimiUd),  Fordes  Case,  54  L.  J.  Rep.  Ch.  724. 

Company. — Winding-up  —  Rates  —  User  by  liquidator  of  company's 
premises — Beneficial  enjoyment — Payment  of  rates — Companies  Act,  1862 
(2r)ttnd  26  Vict.  c.  89),  ss.  85,  87,  atid  163.— Where  a  liquidator  has 
continued  to  use  the  business  premises  of  a  company  after  a  winding-up, 
with  a  view  to  the  better  realization  of  the  assets  of  the  company  either 
bj  the  avoidance  of  a  loss  or  the  acquisition  of  a  gain,  payment  in  full 
of  the  ratei^  assessed  on  the  property  subsequently  to  the  winding-up 
should  be  allowed  by  the  Court,  without  having  regard  to  the  question 
whether  an  actual  profit  has  been  obtained. — In  re  The  National  Aryns 
ond  Ammunition  Company  (Limited),  (App.),  54  L.  J.  Rep.  Ch.  673. 

Nor,  as  a  general  rule,  can  the  Court,  unless  (satisfied  that  there  has 
t>6en  a  gross  miscarriage  of  justice,  consider  whether  the  rate  is 
excessive,  the  liquidator  being  able,  if  he  will,  to  appeal  against  the  rate. 
-Ilnd. 

Semhle,  the  "  beneficial  occupation ''  that  justifies  payment  of  the  rates 
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In  fnll  is  not  necessarily  an  occupation  that  has  resaltcd  in  a  profit,  but 
a  beneficial  occupation  within  the  meaninj^  of  the  words  under  the  rating 
Acts. — Ibid, 

The  case  of  In  re  The  West  Hartlepool  Iron  Cotnpany  (34  L.  T.  N.  S. 
5(58)  questioned. — Ilnd. 

Railway  Company. — Carrier — Contract — Ejffect  of  conditions  and  time- 
bills  —  Exemption  from  liability  —  Through  communication  —  Want  of 
punctuality — Damages, — The  plaintiff  took  four  third-class  tickets  at  the 
defendants'  station  at  Durham  by  the  2.11  p.m.  train  for  Belfast  via 
Leeds,  Midland,  and  Barrow,  which  was  printed  on  the  tickets,  and  it 
was  further  stated  that  they  were  "  issued  subject  to  regulations  in  time- 
table." At  the  end  of  the  time-bills  there  were  a  number  of  pages 
entitled  **  Connection  with  other  railways,''  and  one  of  such  pages  was 
printed  '^  Through  communication  between  the  North-Eastern  Line  and 
Ireland,  Belfast  via  Leeds  and  Barrow,"  from  which  it  appeared  that  the 
2.11  P.M.  train  should  arrive  at  Leeds  at  4.45,  and  leave  there  at  5.10 
by  the  Midland  Company's  line.  The  Midland  Company's  station  at 
Leeds  adjoins  the  North-Eastem  station,  but  is  a  separate  building. 
The  train  by  which  the  plaintiff  and  his  family  travelled  did  not  reach 
Leeds  till  5.22,  or  thirty-seven  minutes  late,  and  the  Midland  Company's 
train  having  left  at  the  proper  time,  the  plaintiff's  family  were  unable  to 
proceed  to  Belfast  that  night,  and  were  compelled  to  put  up  at  an  hotel 
at  Leeds.  The  conditions  in  the  defendants'  time-tables  comprised  the 
following : — '^  The  hours  stated  in  these  time-tables  are  appointed  as 
those  at  which  it  is  intended,  as  far  as  circumstances  will  permit,  the 
passenger  trains  should  arrive  at  and  depart  from  the  several  stations ; 
but  their  departure  or  arrival  at  the  times  stated,  or  the  arrival  of  any 
train  passing  over  any  portion  of  the  company's  lines  in  time  for  any 
nominally  corresponding  train  on  any  other  portion  of  their  lines,  is  not 
guaranteed ;  nor  will  the  company,  under  any  circumstances,  be  held 
responsible  for  delay  or  detention,  however  occasioned,  or  any 
consequences  arising  therefrom.  The  issuing  of  tickets  to  passengers  to 
places  off  this  company's  lines  is  an  arrangement  made  for  the  greater 
convenience  of  the  public ;  but  the  company  will  not  be  held  responsible 
for  the  non-arrival  of  this  company's  own  trains  in  time  for  any  nominally 
corresponding  train  on  the  lines  of  other  companies,  nor  for  any  delay, 
detention,  or  other  loss  or  injury  whatsoever  which  may  arise  therefrom, 
or  off  their  lines."  In  an  action  brought  in  the  County  Court  to  recover 
the  expenses  to  which  the  plaintiff  had  been  put  by  an  alleged  breach  of 
contract  on  the  part  of  the  defendants,  the  County  Court  Judge  held 
that  there  was  an  implied  contract  that  the  defendants  would  use 
reasonable  efforts  to  ensure  punctuality,  and  that  the  defendants  had 
failed  to  show  that  the  delays  arose  from  no  want  of  reasonable  efforts ; 
accordingly  he  gave  judgment  for  the  plaintiff  for  the  amount  claimed: — 
//e/d,  upon  appeal  to  the  Divisional  Court,  that  the  judgment  given  in 
the  County  Court  must  be  reversed,  inasmuch  as  the  conditions  formed 
part  of  the  contract,  and  the  true  construction  of  such  conditions  was 
that  the  defendants  refused  to  guarantee  the  punctuality  of  their  trains 
according  to  the  times  mentioned  in  the  tables,  from  whatever  cause  the 
irregularity  or  want  of  punctuality  might  arise. — MCartan  v.  The  North- 
Eastern  Railway  Co.j  54  L.  J.  Rep.  Q.  B.  441. 
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THE  GROWTH  OF  LAW. 

{Continued  from  p.  9.) 

III. — The  General  Cliaracter  of  the  Primitive  Group. 

§  12.  We  shall  endeavour  in  this  section  to  indicate  liow  the 
early  Aryan  group  might  be  reconstructed,  in.  outline,  from  the 
materials  to  which  we  have  drawn  attention  in  preceding 
paragraphs. 

When  we  first  make  their  acquaintance,  the  Aryans  were  pass- 
ing from  the  pastoral  to  the  agricultural  stage.  We  find  desig- 
nations for  certain  cereals,  for  certain  instruments  of  agriculture, 
for  the  furrow,  and  for  the  sown  field  common  to  the  Aryan 
languages.  And  if  we  turn  to  the  lake-dwellings  of  Switzerland, 
we  obtain  corroboration  in  detail  of  the  testimony  of  language  and 
tradition.  We  learn  from  those  sources  that,  towards  the  close  of 
the  stone  age,  several  varieties  of  barley  and  wheat  were  in  use ; 
that  beans,  millet,  and  some  of  the  wild  fruits  formed  articles  of 
diet;  and  that,  while  hemp  was  unknown,  flax  was  cultivated. 
The  evidence  is  equally  unanimous  as  to  the  charact'Cr  of  man's 
acquaintance  with  the  domestic  animals.  The  oldest  remains  of 
the  neolithic  period  agree  with  the  testimony  of  language  as  to 
the  early  domestication  of  the  more  important  animals — of  the 
sheep,  the  goat,  the  ox,  and  the  dog.  The  horse  seems  to  have 
been  used  for  food  rather  than  for  draught  or  transport.  The  ass 
and  the  mule  were  apparently  unknown ;  and  it  was  only  after  a 
considerable  advance  nad  been  made  in  agriculture  that  swine  and 
fowls  were  domesticated,  for  the  wandering  and  unsettled  life  of 
the  primitive  farmer  is  wholly  unsuited  to  the  rearing  of  the 
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former,  and  upon  the  latter  he  looks  as  the  natural  enemies  of  his 
crops.  The  men  of  this  period  liad  no  stone  buildings ;  they  had, 
in  fact,  no  permanent  dwellings  of  any  kind,  but  inhabited  huts, 
generally  circular  in  form, — a  reminiscence  of  the  tents  of  their 
wholly  nomadic  forefathers, — constructed  of  whatever  materials 
lay  readiest  to  hand,  such  as  logs,  straw,  mud,  or  brushwood.  They 
knew  how  to  cook  their  food  by  fire,  how  to  spin,  and  how  to 
weave,  at  least  in  some  rude  fashion.  They  had  wheeled  waggons, 
and  made  boats  of  hollowed  trees.  As  to  their  acquaintance  with 
trading,  "  the  presence  of  amber  from  the  Baltic,  and  of  white 
Mediterranean  coral  in  Switzerland,  Italy,  and  elsewhere ;  of 
carved  flints  in  abundance  in  the  Isle  of  Elba,  where  the  rock 
does  not  exist  in  a  natural  state ;  arrows  made  of  the  black 
obsidian  of  Sardinia,  found  in  the  same  island  and  in  that  of 
Pianosa ;  the  jade  axe  found  at  Pauillac,  in  the  department  of 
Gers ;  those  of  augite  of  Auvergne  found  in  Brittany  ;  the  green 
turquoise  of  Brittany  discovered  in  several  dolmens  in  the  south  of 
France ;  all  these  articles,  of  which  the  rough  material  is  foreign 
to  the  country  where  they  are  found,  prove  that  from  the  earliest 
ages  more  or  less  extended  commercial  relations  existed  among 
the  most  ancient  inhabitants  of  Europe."  ^ 

Such  is  the  outline  which  science  gives  of  the  external 
side  of  the  early  life  of  the  Aryans.  They  were  no  longer 
nomads  when  they  made  their  first  entrance  upon  the  stage  of 
history.  Uhey  were  beginning  tx)  be  agriculturists  ;  unwillingly, 
it  may  be,  at  first.  Tliey  may  have  been  forced  by  a  mountain 
range,  a  rapid  river,  or  a  warlike  tribe  to  suspend  their  wanderings 
for  a  time  at  all  events,  and  to  break  up  a  patch  of  wild  forest- 
land  for  their  sustenance,  until  circumstances  changed  and  per- 
mitted them  to  resume  their  former  desultory  life.  But  such 
intervals  prepared  the  way  for  settlements  more  permanent  in 
character ;  for,  in  the  measure  of  the  duration  of  such  intervals, 
change  is  desired  or  distasteful. 

Social  and  political  relations  were  similarly  in  a  state  of  transi- 
tion. Fortunately  for  us,  it  is  unnecessary  to  touch  upon  vexed 
questions,  such  as  the  origin  of  the  family,  the  nature  of  the 
looser  groups,  or  the  relative  place  which  such  a  group  occupies  in 
the  scale  of  development,  for  the  evidence  of  language  proves  to 
us  that  the  family  was  an  institution  recognized  by  the  Aryans 
previously  to  their  dispersion.^  In  all  the  Aryan  languages  we 
find  the  most  remarkable  uniformity  in  designation  of  the  different 
members  of  the  family,  and  also  of  such  connections  by  marriage 
as  father-in-law,  daughter-in-law,  etc. 

But  the  family  is  always  in  the  process  of  enlarging  into  the 

^  Joly,  Man  before  Metals,  1883,  p.  284. 

*  In  what  sense  this  is  true  we  shall  see  below.  "When  we  speak  of  "  the  primitive 
pronp,'*  "the  most  archaic  customs,"  *'  the  earliest  times,"  etc.,  we  use  the  terms 
iu  the  qualified  sense  here  indicated. 
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tribe.*  And  as  the  group  becomes  more  compreliensive  and  less 
migratory,  the  bond  which  holds  it  together  changes  in  character, 
and  is  constitated  less  by  community  of  blood  than  by  the  common 
occupation  of  a  district.  We  shall  s^e  below  what  meaning  is  to 
be  attached  to  "  community  of  blood." 

The  gronp  is  thus  in  constant  movement — expanding,  breaking 
tip,  muitiplying,  consolidating.  Still,  through  all  its  changes,  it 
preserves  certain  distinctive  features. 

IV. — The  Primitive  Group :  Its  Constitution  and  Development, 

§  13.  We  shall  now  pass  on  to  examine  this  group,  in  order  to 
discover  the  nature  of  those  constant  elements  which  underlie  its 
transformations ;  and  we  shall  consider  it,  in  the  first  place,  in 
reference  to  its  internal  constitution ;  secondly,  in  reference  to 
the  attitude  which  it  assumes  towards  those  outside  of  its  limits  ; 
and  lastly,  in  reference  to  its  expansion  from  within,  and  its  assimi- 
lation of  elements  originally  alien  to  it.  In  other  words,  we  shall 
endeavour  to  indicate  its  main  characteristics,  both  in  isolation  and 
in  combination,  in  its  simplicity  and  in  its  complexity. 

Now  the  earliest  groups,  which  we  have  in  evidence,  retained 
their  original  nomadic  character  to  a  very  considerable  extent  in 
the  settlements  of  their  adoption.  New-comers,  they  were  without 
local  associations ;  and  the  duration  of  their  occupancy  was 
measured  by  the  capabilities  of  the  district  occupied.  Agriculture 
was  as  yet  a  distasteful  makeshift,  and  they  relied  for  their  sub- 
sistence mainly  upon  their  flocks  and  herds.  The  distribution  of 
])astarage  determines  the  number  of  cattle  which  can  be  kept 
together — determines,  consequently,  the  dimensions  of  the  group. 

'  Schiader,  loc.  cit.  p.  394,  constniots  the  following  scheme  : — 


Individual.  Familv 

Kindred. 
(Village  Coxuinunity.) 

District.       Bacs.^ 

Indiaos, 

dhd'man    grhd 

grd*  wa 
vrjdiia 

vif        jdna 

Inniins   of   the  | 

nmdna 

vU 

zantu    dahhu 

Ancient  Persians,  . 

mdniya 

v'ith 

dahyuth 

Greeks, . 

•t*tTtt»        »t»§t 

ppmrfim 

pixn      yiut 

f^nrpnl 

• 

Italians, 

familia 

gena 

tribtu  civitaa 
{tola) 

Genntns, 

••• 

vicua 

(ihorp,  laneub.  fara) 

ro(l&,  <£(stina 

pagvs  thiuda 

SUts,    . 

... 

pUme   narodU 

• 

j^zyka 

The  eyidence  upon  which  the  statements  in  the  foregoing  section  rest  is  to  be 
fnund  in  Schrader,  loe,  cU.  ;  Zimmer,  Altindischea  Lebtn,  1879  ;  Bemhoft,  Staat  ti. 
Bicht  d.  S&n.  K&nigtztit .  .  .  1882  ;  and  Lei*t,  GracO'Itcd.  JRechtagesehichie,  1884. 


116  THE  GROWTH  OF  LAW. 

It  must  be  moderate  in  size,  or  suffer  famine  ;  it  must  be  united 
as  one  man,  or  fall  a  prey  to  its  enemies.  It  beirins  life  as  an  off- 
shoot from  a  parent  stem,  and  if  it  survive  and  increase,  it  must 
send  off  similar  growths.  J3y  attending  to  such  considerations  as 
these,  we  come  to  understand  the  position  occupied  by  the  head- 
man of  the  primitive  group.  He  is  not  merely  the  strongest  who 
has  grasped  for  the  time  an  uncertain  supremacy.  He  is  the 
father,  who,  when  scarcity  of  pasture  makes  necessary  separation 
from  the  parent  stem,  is,  "  by  right  of  the  strong  hand,  leader, 
owner,  master  of  wife,  children,  and  all  that  he  carried  with  him."^ 
In  other  words,  he  is  not  merely  the  father  and  the  husband,  the 
master  and  owner  of  slaves  and  cattle,  but  he  is  also  the  successful 
leader,  tried  in  danger  and  difficulty,  and  found  sufficient.  His 
position  is  thus  established,  strengthened,  and  consolidated,  and 
his  power  is  the  heart  of  the  whole  social  life. 

§  14.  The  place  which  physical  strength  occupies  in  the  early 
history  of  societies  is  demonstrated  to  us  by  testimony  the  most 
various  in  character ;  and  its  importance  can  hardly  be  exaggerated. 
There  are  many  indications  that  when  the  physical  powers  of  the 
head  of  the  family  fail,  he  loses  hold  upon  the  allegiance  of  its 
members.  The  ancient  laws  of  India  make  little  difference 
between  the  old  age  of  the  j*uler  and  his  death  ;  *  and  the  wide- 
spread custom,  known  to  Yedic  and  Scandinavian  antiquity,  to  the 
Massagetic  and  to  the  peoples  of  the  Caspian  and  of  Bactria,  of 
putting  the  old  and  infirm  people  of  the  tribe  to  death,  points  in  the 
same  direction.^  The  Servian  domatschin,  when  he  feels  his  forces 
waning,  resigns,  In  favour  of  the  strongest  and  worthiest  of  his 
sons,  his  position  as  administrator  and  representative  of  the  house- 
community  ;  *  and,  in  this  connection,  we  may  recall  the  practices 
of  the  exposure  of  malformed  and  weakly  infants  and  of  female 
infanticide — practices  common  to  the  Indian,  Italian,  and  German 
peoples.^  Moreover,  the  evidence  of  language  is  most  instructive 
in  this  reference;  for  it  establishes,  beyond  the  possibility  of 
doubt,  the  proposition  that  property  in  the  earliest  times  was 
conceived  of  as  acquired  only  by  domestication  or  conquest.^     In 

^  H.  Spencer,  Princ.  of  Sociology,  i.  725 ;  cf.  Lotze,  Mikrohosmos,  3rd  ed.  iiL 
386. 
*•*  Maine,  Early  Law  and  Cttstom,  1883,  pp.  22,  103. 
'  Schrader,  loc.  cit.  p.  388,  where  the  authorities  are  cited. 

*  Prof.  BogiSic,  quoted  by  Post,  Bausteine/ur  eine  allg.  Bechtswitaenschajt,  .  .  . 
1881.  ii.  89. 

*  Zlmraer,  loc.  ciL  p.  320 ;  Schrader,  loc.  cit.  p.  387  ;  Grimm,  Dtutache  RechtS' 
Alterthumer,  1821,  p.  456. 

*  (1)  Curtius,  quoted  by  Leist,  CivUistische  Stwlien,  1854-77,  iv.  78,  compares  Lat 
dominium  ;  Qerm.  7ahm/en^  zahm  ;  Sansk.  ddmjdmi  {dnmajdmi,  damanjdmi),  pait. 
damitas  {domilus) — damaa  in  comp.,  e.g,  damanas  {domitor),  damjas  ;  Gr.  ImfA^nfu, 
iaftMtf,  Imfui^tf,  iMfutf — )«/»•;  in  comp.,  e.g.  ti}^fi{r)t  ^fitaif  }a/t,mk9if ;  Lat.  domart^ 
domituSf  domiior,  dominus ;  Goth,  gotamjan  (}»MMf) ;  old  H.  G.  zamdn,  zam  ;  old 
Irish,  rfom;  Eng.  *'tarae." 

(2)  Property  was  confined  to  moveables,  i.e.  what  is  grasped  by  the  hand.  Leist, 
loc.  cit.  p.  81,  compares  Sansk.   haranam^  harami;  Zd.  zar ;  Gr.  x**ft  **'X*f'^f> 
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other  words,  the  objects  of  aequiskion  were  the  tamed  animal,  the 
vanqntshed  enemy,  or  some  moveable.  Right  of  possession  was 
incasored  by  power  to  possess. 

It  i»  worthy  of  observation  that  the  earliest  form  of  marriage  is, 
nndoubtedly,  marriage  by  capture*  We  find  traces  of  it  in  the 
Indian  rdisluiset  marriage,  which  is  limited,  characteristically 
enoagh,  to  the  warrior-caste,  by  the  Brahmans,  and  in  Slavonian 
and  Spartan  law.>  It  seems-  probable,  however;  that  at  the  date 
of  the  Aryan  dispersion  it  survived  in  symbol^  only,  or  was 
being  gradually  replaced  by  marriage  by  purchase,  which  seems 
eventually  to  have  become  the  universal  usage,* 

In  early  Rome,  and  among  the  (srauls  and  Scandinavians,  the 
husband  had  his  wife's  life  completely  in  his  power.  And  it  seems 
to  have  been  the  established  custom  of  primitive  Aryan  times 
that  the  wife  should  not  survive  the  husband, — a  custom  which 
may  be  traced  in  the  prohibition,  common  to  West  Germany  and 
early  Greece,  of  second  marriages  by  widows,  and  in  the  practice 
of  burning  widows  alive,  which  was  known  to-  northern  and  early 
Indian  antiquity.* 

It  is  to  be  marked,  in  this  connection,  th»t  any  power  which  the 
father  could  exercise  over  his  children  rested,  not  on  his  relation- 
ship to  them,  but  on  his  concession  that  he,  in  whose  power  the 
mother  was,  had  the  same  power  over  her  childi*en.  The  fictitious 
affiliations  of  Hindu  law,^  the  old  Teutonie-  custom  of  lending 
^ives  to  strangers,  and  the  expedients  adopted  in  India,  Attica, 
Sparta,  and  old  Germany,^  in  order  to  secure  the  continuance  of 
the  family,  form  a  body  of  evidence  quite  conclusive  upon  this 
point. 

Bat  while  we  are  justified  in  insisting  upon  the  enormous 
importance  of  the  part  played  by  physical  strength  in  the  forma- 
tion and  preservation  of  the  group,,  we  must  guard  against  the 
error  of  supposing  that  wife  and  child  were  in  the  position  of 

X*fv ;  eld  Jjat.  hir  ( — manus) ;;  Lat.  herus,  hera,  heres,  hereditoB,  Tiertdium. 
Jhenng,  Geist  d.  BOm,  Bechts,  ii  (4th  ed.),  p.  161  sq.,  holds  that  mcaiua  was 
originally  used  of  the  power,  regarded  as  a  whole,  of  the  master  of  the  hoase  over 
ydafamUia^  inclading  things  as  well  as  persons.  This  conception  of  the  nature  of 
pt^perty  finds  clearest  expression  in  the  law  and  in  the  language  of  Kome.  For  the 
noman  to  acquire  was  to  seize — capere ;  property  was  what  he  grasped  with  the 
^^d—tnanueaptum,  mancipium;  the  owner  is  the  taker — herua.  Property  was 
conrcyed,  not,  a»  in  later  times,  by  tradition  {trans-dcUio,  traditio) ;  but  the  Roman 
conception  of  the  transference  of  ownership  was,  formally  and  substantially,  that  of 
^ilatersl  seizure  {nutncipati»,  manif,  eapert),  —  Jhering,  loc,  cU.  L  110  sqq. 
Moreorer,  the  spear  waa  symbol  of  propesty,  id^  ib.  p.  113. 

*  Authorities  in  Schrader,  loe.  eit,  p.  883  ;  Bemhoft,  loc.  eit.  p.  176. 

'  £.g,  hasta  calibari8t  cf.  Jhering,  Oeist  d,  Bihn.  Bechts,  i.  113,  ii.  511. 

*  Schrader,  tec.  eit,  381  sq. ;  Bemhoft,  loc,  cU,  p.  177.  It  is  to  be  observed  that 
tbu  purchase  was  a  purchase  of  the  bride  from  him  within  whose  power  she  was ; 
sind  became,  in  later  times,  a  purchase  of  the  rights  of  guardianship. — Essays  in 
Afigio-Saxon  Law,  Boston,  1876,  p.  164. 

'  Authorities  in  Schrader,  loc,  cit.  p.  386  ;  Zimmer,  loc,  cit,  p.  329. 

*  Maine,  Eaarly  Law  and  CvMlom^  p.  98  sqq. 

*  Aothoritiea  in  Bemhoft,  loc.  cxt,  pp.  197,  251  sq. 
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mere  slaves  or  other  articles  of  property.^  For  marriage  was  and 
is  accompanied  almost  universally  by  ceremonies  of  some  sort, 
generally  sacred  in  character ;  and  we  may  cite  the  remarkable 
similarity  of  the  usages  of  modern  India  to  the  formalities  of  tlie 
confarreatioj  as  evidence  that  among  the  primitive  Aryans  the  wile 
was  distinguished,  by  the  solemnities  and  by  the  sacred  character 
of  marriage,  from  the  slave  acquired  by  purchase  or  by  capture.^ 

§  15.  Strength,  however,  was  but  one  constituent  element.  For 
the  head  of  the  household  was  not  only  ruler :  he  was  priest  as 
well. 

It  was,  as  we  have  seen,  to  his  strength  and  courage  that  the 
leader  owed  his  power.  He  ruled  by  right  of  the  strong  hand. 
But  he  knew  that  outside  of  and  around  the  little  world  within 
which  he  was  supreme,  there  lay  a  larger  world,  swayed  by  forces 
far  more  potent  than  his  own,  and  that  upon  those  forces  the 
group  depended  for  its  very  existence.  The  very  existence  of  the 
group  is  accordingly  evidence  that  these  forces  are  well  disposed 
towards  it:  that  it  is  under  the  protection  of  the  gods.  And 
thus  the  strong  man,  who  has  secured  for  those  dependent  on  him 
peace  and  plenty  and  settled  habitations,  knows  of  a  surety  that 
he  is  blessed  by  the  gods.  His  success  is  at  once  the  proof  and 
the  measure  of  the  blessing. 

The  group  is  accordingly  a  divine  institution :  its  members  are 
a  chosen  race ;  and  in  the  sacrifices  offered  to  the  guardian  deities 
these  conceptions  harden,  and  exercise  upon  the  life  of  the  com- 
munity an  influence  ever  increasing  in  intensity .^ 

The  primitive  community  is  thus  no  mere  collection  of  wives, 
children,  and  slaves,  under  the  rule  of  a  headman.  It  is  a  sacred 
circle — a  community  over  which  presides  a  ruler,  tried  and  proved, 
whom  the  gods  have  blessed, — a  community  of  divine  ordinance, 
to  preserve  and  to  perpetuate  which  is  the  lifelong  labour  of  its 
members.  And  that  this  conception  of  the  character  of  the 
primitive  group  is  well  founded,  a  great  mass  of  evidence  goes  to 
show.  Admission  into  the  family  was  marked  by  religious  solem- 
nities in  the  cases  of  the  newly-born  child,  of  the  newly-married 
wife,  and  of  the  artificial  affiliations^  of  Greece  and  India.  In 
the  Attic  afifidpofjLta  the  child  was  carried  round  the  hearth,  and 

•  Cf.  Jherinff,  Der  Oeist  B.  /?.  ii.  165. 

•  Bemhbft,  toe.  cU.  p.  178,  cites  Rossbach,  UrUers.  iiher  d,  Rdm,  Eht.  Previously 
to  the  dispersion,  polygamy  seems  to  have  been  the  general  practice.  Trac«*s, 
however,  are  to  be  found  of  polyandrous  usages  in  the  northern  mythologies, 
and  among  the  Spartans  and  ancient  Britons — Bcrnlioft,  Uk,  cit,  p.  1 76,  note  3 ; 
Polyh,  xiL  6.  It  need  scarcely  be  said  that  the  evolution  of  the  family  is  not  uni- 
form in  character  in  all  the  Aryan  peoples.  One  characteristic  is  emphasized  hen*, 
another  there.  For  example,  at  Athens  the  son  was  emancipated  from  his  father'^ 
control  upon  his  reaching  manhood  ;  in  Germany  he  became  completely  independent 
so  soon  as  he  could  bear  arms ;  and  in  the  South  Slavonian  honse-conimunit}*^  he 
never  obtains  perfect  freedom  of  action.  Leist,  Oraco-Itai,  Bechtftgeschichle,  1S84, 
p.  71  ;  Tacitus,  Oerm,  c.  13 ;  Maine,  Early  Law  and  Oustcm,  pp.  252,  247. 

•  Cf.  Maine,  AndciU  Law^  p.  191. 

•  Kohler  in  the  ZtiUchrijif,  vtrgl.  R,  W,  1883-84,  v.  424  sqq. 


THE  GKOWTH  OF  LA.W.  119 

thus  placed  under  protection  of  the  pods;  and  in  India,  Italy, 
and  Germany,   similar  rites  were   performed.^      In   the  Indian 
marriage  ceremony,  the  bride  is  led  solemnly  around  the  blazing 
hearth  by  the  bridegroom ;  ^  and  in  the  confarreatio,  amonsjst  other 
»)lemnities,  a  sacrifice  was  offered  to  Jupiter  farreus,^    Exclusion 
from  the  group  was  characterized  at  Rome  as  exclusion  from 
jiarticipation  in  the  common  religion.     The  outcast  was  aqua  et 
igni  iaterdictus,  forbidden  to  use  fire  and  water,  the  symbols  of 
purity,  which,  owing  to  their  invariable  presence  in  religious  acts, 
had  come  to  be  emblematic  of  religious  fellowship.*     The  account 
which  Gains  has  preserved  of  the  primitive  Aryan  procedure,  in 
a  searcii  for  stolen  moveables,  is  very  instructive  in  their  refer- 
ence.*   The  ruler  is,  as  we  have  seen,  far  more  than  the  successful 
leader.     He  is  the  favoured  of  the  gods ;  and  on  his  decease,  it 
seems  most  natural  to  his  children  to  include  him  in  the  worship 
of  those  gods,  and  to  implore  his  continued  protection  for  the 
family  of  which  he  was  the  founder  and  guardian  while  he  lived. 
His  successor  assumed  his  authority,  not  in  virtue  of  kinship  qud 
kinship  merely,  nor  in  virtue  merely  of  the  sacred  duties  which  it 
was  his  function  to  perform,  but  in  consequence  of  the  notion  that 
kinship  implied  inheritance  of  his  ancestor's  qualities.     That  this 
appears  a  most  natural  view  to  rude  minds,  the  analogy  of  heredi- 
tan'  trades  goes  to  show.     And  it  is  in  accordance  with  this  view 
that,  when  the  original  founder  has  become  identified  in  popular 
conception   with   the    nature -divinity   of   a   local   cultus,^   "his 
(lesceudant,  ruling  after  him,  is  supposed  to  partake  of  his  divine 

'  UUt,  Gr(KO-ItcU,  R.  (?.,  pp.  25,  59,  714,  720 ;  Grimm,  Dtutscht  R.  A.  p.  455. 

*  Zimmer,  loc,  ciL  p.  312. 

*  Gains,  ed.  Kruger  et  Studemund  (i.  §  112). 

*  Jost  as  bread  was  symbol  of  domestic  fellowship.     Hence  its  place  in  the 
confamatio;  cf.  Jhering,  Oeist  d,  R.  R,  i.  288,  ii.  56G. 

'That  this  form  of  procedure  is  to  be  referred  to  a  period  prior  to  the  Aryan 
disperdon  is  rendered  certain  by  the  fact  that  we  have  evidence  of  its  existence 
in  Greek,  Roman,  Old  German,  Slavonian,  and  Celtic  antiquity ;  see  Bemholt, 
loc.  cU.  p.  247   «|.  ;  Grimm,  loc,  cU.  p.  640  sq.  ;  Wilda,  loc,  cit.  p.  903  sqq., 
where  the  authorities  are  quoted.     The  main  characteristics  of  this  procedure 
are  mimmed  up  by  Leist,  Oraco-ItcU,  R.   O.  p.  246  sqq.,  as  follows: — He  who 
Has  lost  his  property  shall  cross  the  threshold  of  the  house  which  he  proposes 
to  search,  using  no  violence.     The  peaceful  character  of  this  act  is  brought  into 
prominence  in  Greece  and  Germany  by  the  regulation  that  the  searcher  must  be 
«;»rr#(,  "lbs  guirdir."     At  Rome  there  was  this  ftirther  essential,  that  he  who 
thus  crossed  the  threshold  must  pour  out  a  libation  from  an  earthen  platter  {lancem, 
Gtius,  loe,  cU.,  discvm  fictile,  Turin  gloss ;  cf.  Danz,  Lehrhuch  d,  Oesch,  d.  Rihn, 
RtchU,  2nd  ed.  1871,  ii  77),  held  aloft,  to  the  gods  of  the  household.     In  Greece 
the  gods  were  called  to  witness  that  the  searcher  expected  to  iind  in  the  house  what 
he  had  lost;  cf.  Jhering,  Gtisl,  d,  R,  R,  ii.  159  (208).     This  conception  of  the 
banctity  of  the  household  is  to  be  traced  in  the  Scottish  "  Haimesucken. '    It  is  inte- 
resting to  note  that  a  point  which  Erskine  (Inst,  ed.  Nicolson,  iv.  4,  §  51,  note) 
speaks  of  as  unsettled,  i,e.  Whether  the  beating  of  the  master  or  any  of  the  crew  in 
their  ship  infers  the  crime  of  hnimesncken,  was  settled  affirmatively  in  northern 
tatiqnity ;  Wilda,  loc,  cit,  p.  244,  note.     A  great  deal  of  additional  evidence  as  to 
the  sacred  character  of  the  group  is  to  be  found  in  Hearn,  The  Aryan  HouseKold, 
1879,  pp.  39  sqq.,  p.  222  sq.  et  paasim. 
•  PfleiJerer,  loc.  ciL  p.  317 ;  cf.  H.  Spencer,  Princ.  of  Sociology,  i.  305  sqq. 
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nature ;  and  ...  by  propitiatory  sacrifices  to  liiin,  is  supposed  to 
obtain  his  aid."  *  "  It  appears  to  me,"  writes  Dr.  Markby,^  **  at 
least  open  to  question  whether  the  continuation  of  existence  iu 
the  person  of  the  heir,  which  we  now  call  a  fiction,  was  not  in 
earlier  times  stated  as  a  solemn  physical  truth.  It  is  difficult 
otherwise  to  account  for  the  broad  and  general  terms  in  which 
this  continuation  is  appealed  to  as  a  fact,  not  only  by  Roman 
lawyers,  but  by  lawyers  of  other  countries.  The  Hindoo  lawyers, 
when  discussing  the  rights  of  succession,  seem  to  assert  the 
physical  identity  of  father  and  son,  and  also  of  father  and 
daughter  quite  as  strongly ;  and  whenever  they  have  to  deal  with 
a  disputed  question  of  siiccession^  treat  this  identity  as  a  self- 
evident  trutn."  Here  physical  strength,  idealized  and  trans- 
figured, still  plays  its  part  in  securing  the  permanent  existence, 
the  unbroken  continuity,  of  tlie  group.-  It  is  only  the  pressure  of 
life  that  forces  this  theory  to  yield  to  facts.  Still,  as  a  rule,  the 
elected  representative  and  administrator  of  the  group  is  connected 
with  the  common  ancestor  "  through  descents  of  primogeniture." 

Power,  sanctioned  by  religion,  was  thu*  the  ultimate  basis  of  the 
leader's  authority.  The  fact  of  his  ability  to  lead  his  adherents 
through  danger  and  difficulty  to*  security  of  settlement,  proves 
that  he  was  acceptable  to  the  gods.  Tlie  fact  that  the  gi'oup 
survived  and  prospered,  proved  that  it  was  a  chosen  people.  The 
degree  of  success  was  thus  the  measure  of  divine  favour;  and, 
consequently,  all  the  institutions  in  which  the  life  of  the  group 
took  shape,  and  all  the  regulations  upon  which  it  rested,  and  upon 
an  observance  of  which  its  continued  vitality  depended,  were 
impressed  with  a  divine  character. 

§  16.  But  the  head  of  the  group  was  not  only  leader  and  priest ; 
he  was  also  lawgiver.  For  as  the  gods  had  blessed  his  undertaking, 
and  accepted  his  sacrifice,  so  they  inspired  his  utterances.  He  had 
preserved  the  group  by  his  strength  and  wisdom ;  he  continued  to 
secure  and  protect  it  by  his  advice  and  experience,  for  he  best 
knew  what  was  necessary  to  ensure  its  existence.  And,  as  certain 
conditions  were  recognized  as  necessary  to  the  continuance  of  the 
common  life,  there  arose  a  practice  of  following,  and  of  refraining 
from,  certain  courses  of  conduct.  This  practice  strengthened 
and  hardened,  owing  partly  to  repetition,  partly  to  experience  of 
its  utility,  and  partly  to  factors  which,  characteristic  of  a  low 
stage  of  culture,  confirm  custom  when  formed  and  aid  in  its 
formation,  viz.  want  of  imamnation  and  faculty  of  imitation. 

It  is  however  to  be  remarked  that,  in  these  early  stages  of 
social  development,  to  be  ruler,  priest,  and  lawgiver,  means  not  so 
much  to  hold  ofiices  as  to  possess  qualities,  and  the  headman's 
authority  was  in  no  sense  absolute ;  for  he  met  with  a  complete 
and   unquestioning  submission,  so  long  only  as  submission  was 

'  H.  Spencer,  Princ.  of  Sociology^  ii.  363. 
«  £leuienU  of  Law,  3rd  ed.  1885,  §  777. 


TBE  GROWTH  OF  LAW.  121 

recognized  by  the  members  of  the  group  as  necessary  to  their  own 
corporate  welfare. 

§  17.  With  regard  to  the  relations  which  subsist  between  the 
members  of  the  group,  it  is  sufRcient  to  say  that  they  stand  to  one 
another  upon  a  footing  of  equality.  The  work  of  each  member  is 
for  the  group,  and  the  results  of  that  work  belong  to  the  group, 
according  to  the  earliest  conception  of  rights  of  property,  a  con- 
ception which  still  survives  in  the  joint  family  of  India  and  in 
the  house-<^omniunity  of  the  South  Slavonian.  Any  benefit  which 
may  accrue  to  the  member  from  his  work,  accrues  not  directly, 
bat  indirectly  in  the  general  well-being,  to  which  that  work  has 
contributed.  We  shall  .  have  something  more  to  say  of  these 
relations  when  we  come  to  speak  of  the  nature  of  property 
and  of  the  modes  of  its  acquisition  in  primitive  times. 

The  group  is  thus  marked  off  from  all  surrounding  it.  Within, 
IS  "the  peace";  beyond  its  boundaries,  war  is  universal  and  in- 
cessant; and  it  i»  forced  to  consolidate  by  the  pressure  of 
antagonistic  environment.  It  holds  within  itself  all  imaginable 
life ;  and  the  possibility  of  participation  by  an  alien  in  the  rights 
enjoyed  by  its  members  is  a  conception  completely  foreign  to 
primitive  nunds^  For  the  alien  is  looked  upon  as  a  natural  enemy, 
and  if  his  aspect  be  strange,  a<nd  his  language  unintelligible,  if 
liis  culture  be  of  a  lower,  or  at  least  of  an  unfamiliar  type,  he  is 
regarded  as  something  less  than  human  and  more  than  brutish — 
as  a  monster,  perhaps  as  a  demon.^ 

§  18.  The  position  of  the  outlaw  was  analogous  to  that  of  the 
alien.  Driven  from  his  group,  he  lost  the  very  right  to  live.  He 
bad  no  longer  home,  or  wife,  or  child  ;  'Afp^rw^,  a6sfiicro^^  d¥i<rriog, 
**he  roust  live  a  man  forbid,"  hated  and  feared  by  his  fellow-men, 
accursed  by  the  gods ;  a  wild  beast  to  be  hunted  to  the  death. 
The  homo  sacer  of  Roman  law,«  the  "  wargus  "  or  **  vargr "  of 
German  and  Scandinavian  antiqpuity,'  the  **  Fuidhir  "  of  Brehon 
law,*  and  the  outcast  of  the  Vedas,^  present  numerous  points  of 
similarity,  and  indicate  an  important  characteristic  of  primitive 
Aryan  life.  According  to  the  old  laws  of  Iceland — the  Gragas, 
the  outlaw  lost,  not  only  public,  but  family,  rights.  His  property 
was  confiscated ;  his  house  was  burnt  down ;  a  price  was  set  on 
his  head ;  and  whoever  met  him  might  kill  him  with  impunity — 
was,  indeed,  by  duty  bound  to  kill  him.  His  wife,  his  children, 
and  his  relations  were  forbidden  to  communicate  with  him,  or  to 
afford  him  the  slightest  assistance.'  And  to  the  fact  that  in 
early  times  the  alien  was  regarded  as  without  rights,  Jhering 

^  Maine,  Ancient  Law^  p.  125. 

*  Jhering,  Geist  d.  Jt,  H,  i.  281 ;  Leist,  Grceco-Ital  R.  G.  p.  819. 

*  Wilda,  he.  cU.vp.  278  sqq. 

*  Maine,  £arly  Htst.  of  InstUut.  p.  182. 

*  Zimmer,  loc.  eit,  p.  185. 

*  WUda,  loc.  cU.  pp.  281-296. 
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attributes  the   horror  with   which    the    ancients    looked    upon 
exile.* 

If  he  would  live,  the  outlaw  mast  choose  between  two  possible 
alternatives.     He  must  either  buy  his  safety  at  the  price  of  his 
independence,  or  he  must  join  himself  to  men,  like  himself,  of 
desperate  fortunes.     The  former  alternative  was  that  taken  by 
the  Fuidhir  tenants  of  Brehon  law,  who,  expelled  from  their  tribe 
of  origin,  found  security  by  attaching  themselves  as  dependants 
to  some  powerful  chieftain,  while  to  the  adoption  of  the  latter 
alternative   Sir  Alfred  Lyall   assigns  the  origin  of  the  impure 
clans  of  India.     These  clans  are  composed  of  men  driven  together 
by  stress  of  circumstances,  but  yet  holding  intact  the  memories  of 
kin  and  worship, — memories  which  become  the  nucleus  of  the  new 
formation.     **  Not  onlv  do  robber  tribes  receive  bands  of  recruits 
during  periods  of  confusion,  but  there  goes  on  a  steady  enlistment 
of  individuals  or  families  whom  a  variety  of  incidents  or  offences, 
public  opinion  or  private  feuds,  drives  out  of  the  pale  of  settled 
life  and  beyond  their  orthodox  circles.     Upon  this  dissolute  col- 
lection of  masterless  men  the  idea  of  kinship  begins  to  operate 
afresh,  and  to  rearrange  them  systematically  in  groups.     Each  new 
immigrant  becomes  one  of  a  new  tribe,  but  he  adheres  neverthe- 
less so  far  to  his  origin  and  his  custom  as  to  insist  on  setting  up  a 
separate  circle  under  the  name  of  his  lost  clan,  caste,  family,  or 
lands.*'     It  is,  however,  only  the  strongest  of  such  groups  that 
survive ;   and  whether   such   a   group   shall   survive  or    perish, 
''  seems  to  depend  very  much  on  the  strength  and  energy  of  its 
founder."  ' 

§  19.  In  the  most  primitive  stages  of  civilization  the  tribal 
limits  form,  as  we  have  seen,  the  ring-fence  of  possible  existence. 
But,  in  course  of  time,  these  limits  are  found  too  restricted  by  those 
whom  they  confine :  they  must  be  extended  or  transcended,  and 
the  group  is  eventually  forced  out  of  itself  into  combination  with 
elements  foreign  to  itself  by  circumstances,  such  as  a  complete 
failure  of  crops  or  a  hostile  invasion.  In  these,  and  in  similar  cases, 
the  group  is  insufficient  for  its  own  requirements.  But,  farther, 
cases  arise  in  which  it  is  inadequate  for  the  supply  of  the  wants  of 
individuals  belonging  to  it.  In  the  former  cases,  that  is  to  say,  it 
is  unable  to  secure  by  its  own  unaided  exertions  its  continued 
existence.  In  the  latter  cases,  it  is  unable  to  furnish  to  its 
members  the  means  to  the  achievement  of  all  their  aims. 

Thus  the  links,  which  originally  held  the  group  together,  hold 
more  loosely :  in  the  first  place,  because  of  the  gradual  settlement 
and  expansion  of  the  group ;  in  the  second  place,  because  of  the 
formation  of  alliances,  offensive  and  defensive,  contracted  with 
aliens,  as  necessitated  by  circumstances;  in  the  third  place, 
because  of  the  enslavement  of  the  conquered  and  the  admbsion  of 

J  Gei^t  d,  /?.  R.  i.  228. 

«  Ai^iatic  Studies,  1882,  pp.  162,  167.  :  . 
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strangers ;  and  in  the  fourth  place,  because  of  tlie  larger  know- 
ledije,  wider  experience,  and  loftier  ideals  of  tliose  who,  living 
within  the  gronp,  recognize  more  and  more  the  narrowness  of  its 
limits. 

The  form  of  the  connection  subsisting  between  a  stranger  and  the 
group,  in  the  higher  stages  of  its  development,  varies  according  to 
circomstances.  It  may  be  permanent  or  temporary,  and  it  may 
be  on  a  footing  of  equality  with,  or  of  inferiority  to,  the  members 
of  the  group.  If  he  is  to  take  permanently  a  position  within  the 
group,  on  terms  of  equality  with  those  belonging  to  it,  his  alien 
character  is  veiled  under  some  form  of  adoption.^  If  he  is  to  take 
permanently  a  position  of  inferiority  to  its  members,  he  c^n  find 
security  only  by  attaching  himself  to  some  one  of  the  more 
powerful  of  those  members.^  And  if  he  is  temporarily  to  take  a 
position  on  terms  of  equality  with  those  members,  he  must  trust 
himself  to  the  protection  afforded  by  friendship  and  hospitality. 
In  this  reference  the  w^ord  hostis  (Goth,  gasts)  is  exceedingly 
instructive,  meaning,  as  originally  it  means,  the  guest,  or  stranger, 
and  the  enemy.  And,  in  this  double  sense,  the  uncertainty  of  the 
stranger  s  lot  is  brought  out  with  great  clearness.  He  must  be 
prepared  for  either  fortune — for  the  treatment  of  an  enemy  or  the 
treatment  of  a  guest .^ 

It  was  thus  that  those  belonging  to  the  group  became  fami- 
liarized with  the  fact  that  a  stranger  is  not  necessarily  and 
unchangeably  an  enemy;  and  it  was  thus  that  the  stranger's 
safety  was  secured  not  only  in  certain  relations  with  the  group, 
but  also  during  certain  times  and  aft  certain  places.  "The  peace" 
was  thus  extended  during  the  holding  of  markets*  and  the 
celebration  of  the  more  important  religious  festivals.*  Every- 
where the  conviction  became  gradually  more  settled,  that  society 
requires  as  a  condition  necessary  to  its  health  and  growth,  fixed 
intervals  of  peace.  This  conviction  appears  with  especial  distinct- 
ness in  the  penal  laws  of  Teutonic  antiquity,  according  to  which 
breaches  of  the  peace  at  certain  places, — such  as  markets,  assemblies, 
churches,  and  private  dwellings,  and  during  certain  times,  such 
as  military  expeditions,  church  festivals,  the  seasons  of  sowing, 
harvest,  whale  fishing,  etc, — were  punished  with  extraordinary 
severity.* 

And  it  was  in  this  way  that  the  barriers  between  people  and 
people  were  broken  down.  For  when  war  prevailed  always  anrl 
everywhere,  it  was  the  trader  wlio  built  the  ways  of  peace.     His 


^  Cf.  Berohbft,  loe.  cit,  p.  71 ;   Kohler  in  the  ZtUseh.  /.  vergL  B.  W.  1883-84, 
T.  415  sqq. 

*  Cf.  the  position  of  the  clientes;  Jliering,  Otist  rf.  R,  R,  i.  236  sqq. 

» Jhering,  Oei$t  d.  R,  R.  i.  227 ;  Grote,  Hist.  ofOreece,  4th  ed.  ii.  27,  note  3. 

*  Maine,  Village  Comm.  p.  193  ;  Leist,  Civil.  Stud,  1864w  7,  iv.  72  siiq. 
*Cf.  H.  Spencer,  Pritie,  of  Sociology,  ii.  p.  765  sqq. 

*  Wilda,  loc  cit.  p.  233  sqq. 
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wares  were  not  material  only,  but  spiritaal.     He  wa^  in  a  word, 
the  ^*'  prota<;onist  of  civilization."  ^ 

P.  J.  H,  G. 

{To  bt  continued.) 
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JUSTICE. 

NO.  XI. 

Infobmal  Sentences — (continteed). 

By  various  statutes  awarding  pecuniary  penalties  it  is  directed 
that  the  same  be  allocated  for  certain  purposes  or  paid  to  certain 
persons — in  some  instances,  for  example,  a  portion  being  devoted 
to  the  benefit  of  the  poor,  or  to  the  prosecutor  or  informer,  etc. 
Until  a  comparatively  recent  period  it  was  not  usual  to  set  forth 
in  the  sentence  how  the  sum  im{K)sed  as  a  penalty  was  to  be 
appropriated — the  practice  being  to  pay  the  amount  to  the  Clerk 
of  Court  or  prosecutor,  by  whom  the  allocation  was  carried  out. 
There  are  but  few  cases  reported  on  the  point,  and  the  decisions 
are  conflicting.      In  the  case  of  Alexander  Hume  against  John 
Mceky  1846  (Arkley  8^),  a  conviction,  was  sought  to  be  set  aside 
because  the   penalty  was   not  allocated  in  the  sentence.      The 
suspender  was  convicted  of  contravening  the  Day  Trespass  Act 
(2  and  3  Will.  IV.  cap.  68),  sec.  7  of  which  directs  that  every 
penalty  and  forfeiture   under  the   Act  shall    be    paid    to   the 
moderator  or  other  officer  of  the  kirk-session  of  the  parish  where 
the  offence  was  committed,  for  the  use  and  benefit  of  the  poor  of 
the   parish.      The  justices   imposed   a  fine   of   one   pound   and 
expenses,  with  the  alternative  of  ten  days'  imprisonment.     The 
suspender's  counsel  urged  the  technical  plea  that  he  was  ignorant 
to  whom  he  was  to  pay  the  penalty,,  and  from  wliom  he  was  to 
receive  a  discharge,  and  that  therefore  it  was  impossible  for  him 
to  implement  the  first  part  of  the  sentence.    The  Lord  Justice- 
Clerk  observed  that  it  was  not  necessary  to  mention  to  whom  the 
penalty  was  to  be  paid,  as,  by  the  universal  law  of  Scotland, 
penalties  are  to  be  paid  in  the  first  place  to  the  Clerk  of  Court, 
and  are  then  to  be  disposed  of  as  directed ;  and  that  the  clause 
concerning  the  application  of  the  penalty  was  intended  for  the 
guidance  of  the  justices  and  not  for  the  accused.    Lord  Moncreiff 
concurred,  and  observed  that  otherwise  the  result  would  be  curious. 
Suppose  a  party  was  convicted  at  a  distance  from  the  parish  where 
the  offence  took  place,  and  was  ordained  to  pay  to  the  minister  of 

1  Jhering,  Gtiti  d.  R,  R,  i.  232 ;  £.  B.  Tylor,  Anthropology,  p.  285  sqq. 
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the  parish,  if  he  could  not  pay  to  the  Clerk  he  would  necessarily 
liave  to  go  to  prison,  as  the  minister  could  not  be  expected  to  be 
in  the  Court  to  receive  the  penalty.  With  reference  to  the 
discharge  which  the  suspender  pleaded  he  was  entitled  to  receive, 
it  was  unnecessary  for  their  Lordships  to  explain  that  there  is  no 
such  thing  in  criminal  practice  as  a  discharge  granted  to  an 
accasefl  party  in  payment  of  a  fine  or  penalty* 

A  different  judgment  was,  however,  given  in  the  subsequent 
case  of  George  Rcid  against  John  Lavg^  1856  (21  D.  1298),  for 
contravention  of  the  Public  Houses  Acts,  9  Geo.  IV.  cap.  b^^ 
and  16  and  17  Vict.  cap.  67,  By  sec.  32  of  the  former  Act,  it 
was  enacted  that  it  shall  he  lawful  for  any  sheriff,  justice,  or 
magistrate,  by  whom  judtiment  shall  be  given  for  any  penalties, 
to  award  any  portion  of  the  same,  not  in  any  case  exceeding  one 
moiety  thereof,  for  the  use  of  the  prosecutor,  and  the  remainder 
to  the  kirk-treasurer  ctf  the  parish  within  wkich  the  offence  was 
committed,  or  to  any  public  asylum  or  charitable  institution,  as 
the  said  sheriff,  magistrate,  or  justices  shall  think  proper.  Reid 
was  convicted  before  the  Bailie  -Court  of  Glasgow  of  the  contra- 
vention charged,  and  fined  with  the  usual  alternative,  and  the 
sentence  bore,  '^  which  sum  of  penalty  adjudges  the  defender  to 
pay  to  the  complainer,  and  to  be  applied  as  the  magistrate  shall 
(tirecc  in  terms  of  law."  Reid  raised  a  suspension  in  the  Court 
of  Session  to  have  the  sentence  set  aside,  on  the  ground  that  the 
penalty  had  not  been  allocated ;  and  the  Court  held  that  the  sen- 
tence mud  and  not  merely  may  contain  the  apportionment  of  the 
penalty:  the  sentence,  conviction,  and  whole  proceedings  were 
therefore  suspended.  In  the  subsequent  case  of  Peter  Lamoiid 
against  Richard  Baker j  1860  (22  D.  718),  also  for  contravention 
of  the  Public  Houses  Acts,  and  where  the  sentence  was  in  similar 
terms  to  that  against  Reid,  the  note  of  suspension  and  liberation 
presented  to  the  Conrt  of  Session  proceeded  on  the  ground  that 
it  was  irregular  and  incompetent  at  one  and  the  same  time  to 
combine  and  incorporate  into  one  record  the  conviction  and  war- 
rant of  imprisonment,  as  well  as  on  the  ground  of  non-allocation 
of  the  penalty.  The  words  of  the  sentence  applicable  to  im- 
prisonment were  in  the  usual  form,  foflowing  the  imposition  of 
the  fine,  ''and,  faiKng  payment,  grants  warrant  to  officei*s  of 
Court  to  apprehend  the  said  Peter  Lamond,  and  incarcerate  him 
in  the  prison  of  Glasgow,  the  keepers  whereof  are  hereby  ordained 
to  receive  and  detain  him  for  the  period  of  three  calendar  months, 
unless  the  said  sum  shall  be  sooner  paid."  Lord  Ordinary  Ben- 
holme  refused  the  note,  and  found  the  complainer  liable  in  ex- 
penses. Lamond  reclaimed,  and  the  Conrt  remitted  to  Lord 
Ordinary  Kinloch  to  pass  the  note ;  and  his  Lordship  sustained 
the  reasons  of  suspension,  suspended  the  sentence  simplidter  and 
proceedings  complained  of,  judgment  of  conviction,  and  warrant 
of  imprisonment.    Referring  to  the  first  ground  of  suspension, 
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his  Lordship  remarked  that,  as  under  the  statute  of  Geo.  IV., 
there  were  four  days  allowed  for  payment  of  the  fine,  there  must 
have  been  one  judgment  imposing  the  fine,  and  another  separate 
judgment,  four  days  afterwards,  pronounced  on  failure  of  payment, 
and  awarding  imprisonment ;  that,  though  under  the  statute  of 
Victoria  the  fine  must  be  paid  immediately,  yet  there  ought  in 
principle  to  be  the  same  separation  between  the  judgments;  and 
that  the  magistrate  could  not  issue  an  hypothetical  warrant  of 
incarceration,  and  leave  the  matter  to  a  self-acting  contingency, 
or  a  contingency  determined  by  other  and  inferior  officers,  not 
entrusted  by  the  statute  with  a  power  of  judicial  decision.  But 
there  never  were  such  double  judgments  in  convictions  under  the 
Act  of  Geo.  IV.,  as  his  Lordship  supposed :  the  views  expressed 
were  merely  theoretical :  by  inveterate  practice  there  is  only  one 
judgment  in  all  such  cases;  it  would  be  impracticable  to  have  two 
judgments  instead  of  one  in  the  various  Police  and  other  inferior 
Court  cases  disposed  of  throughout  the  country,  in  which  sentences 
of  fine  or  imprisonment  are  pronounced ;  and  though  in  Justiciary 
practice  the  imposition  of  a  fine  as  an  alternative  to  imprisonment 
is  rare,  yet,  when  it  does  happen,  one  judgment  only  is  pronounced. 
Baker  reclaimed  against  the  judgment  of  Lord  Kinloch,  and  the 
Court  adhered  on  the  ground  of  non-allocation  of  the  penalty, 
without  dealing  with  the  other  ground.  It  may  be  observed  that 
both  in  the  Day  Trespass  Act,  founded  on  in  Humes  case,  and  in 
the  Public  Houses  Act,  under  which  the  cases  of  ReiddXiA  Lamond 
were  tried,  a  form  of  sentence  was  given  in  which  the  allocation 
of  the  penalty  formed  a  part,  though  these  forms  were  not  literally 
imperative.  They  are  now  superseded  by  the  forms  in  the  Sum- 
mary Procedure  Act. 

A  more  recent  instance  in  point  is  found  in  the  case  of  William 
Gait  against  Alexander  Ritchie^  1873  (2  Couper  471).  The  com- 
plaint was  under  the  Master  and  Servant  Act,  section  8  of  which 
empowers  the  justices  to  award  compensation  to  the  complainer, 
where  such  award  shall  best  meet  the  circumstances  of  the  case ; 
if  compensation  is  awarded,  it  all  goes  to  the  complainer ;  but 
under  another  section  power  is  also  given  to  impose  a  fine,  and,  if 
imposed,  the  magistrate  is  to  direct  that  one-half  only  thereof  shall 
be  employed  to  compensate  the  master.  The  justices  imposed  a 
fine  of  five  pounds,  and  ordained  the  whole  to  be  paid  to  the  master. 
It  was  pleaded  in  support  of  the  sentence  that  the  magistrates  meant 
the  word  fine  to  apply  to  compensation.  Lord  Cowan  remarked 
that  very  possibly  the  magistrates  meant  so,  but  his  Lordship 
concurred  with  his  brother  judges  in  setting  aside  the  sentence. 

In  English  practice  the  rule  as  to  allocation  of  penalty  is  that 
where  the  statute  makes  a  determinate  disposal  thereof,  the  con- 
viction need  not  contain  any  award  to  that  effect ;  the  general 
form  in  use  is  to  direct  the  penalty  to  be  paid,  and  applied  accord- 
ing to  law.     This  apparently  simple  rule  has  been  so  refined  upon 
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in  practice  as  not  to  be  in  all  cases  a  safe  guide.  Thongh  the 
amount  of  the  penalty  and  the  description  of  the  person  entitled 
thereto  are  determined  by  the  statute,  convictions  liave  been  set 
aside  because  the  magistrate  has  failed  to  individualize  the  person 
when  adjudicating  the  penalty.  An  illustration  is  to  be  found 
in  the  case  of  SeaUj  1807  (8  East  568).  The  offender  was  found 
pailty  of  keeping  an  illegal  lottery,  the  statute  against  which 
directed  that  one-third  of  the  penalty  should  go  to  the  king,  one- 
third  to  the  informer,  and  the  remaining  third  to  the  person 
apprehending  the  offender.  The  justices  who  tried  the  case  seem 
to  have  thought  their  sentence  legally  unobjectionable,  when  they 
adopted  the  general  rule  by  directing  the  penalty  to  be  distributed 
as  law  directs.  Objection  was  taken  that  the  person  entitled  to 
the  last  third  shoula  have  been  distinctly  named  and  pointed  out 
in  the  sentence.  After  full  argument,  tiie  Superior  Court  held 
the  objection  well  founded,  and  quashed  the  conviction  as  bad 
from  uncertainty.  Even  where  the  person  who  was  entitled  to  a 
penalty  or  property  forfeited  has  been  named  in  the  judgment,  a 
conviction  has  been  set  aside  on  the  ground  that  it  did  not  clearly 
appear  from  the  antecedent  part  of  the  judgment  that  he  was 
entitled  thereto,  vide  case  of  Smith  (Paley  292).  The  offender 
was  convicted  for  conveying  at  one  time  a  larger  quantity  of 
^npowder  than  was  allowed  by  the  statute,  which  authorized 
the  seizure  of  such  gunpowder,  and  directed  that  on  conviction 
the  same  should  be  forfeited  for  the  use  of  the  person  making  the 
seizure.  The  justices  adjudged  the  gunpowder  to  the  use  of  a 
certain  person  named,  who  had  seized  the  same ;  but,  as  the  con- 
viction did  not  previously  show  that  there  had  been  a  seizure,  and 
that  the  individual  named  was  the  person  who  had  made  the 
seizure,  the  conviction  was  quashed  by  the  Supreme  Court. 

Convictions  and  sentences  have  been  suspended  in  our  practice 
not  only  on  the  ground  of  n  on -allocation  of  the  penalties,  but  also 
for  non-exaction  of  the  penalties  for  the  offence  on  which  conviction 
was  obtained — vide  case  of  Peter  Gardner  against  Robert  L.  Dymock^ 
1865  (37  Jurist  189).  Gardner  was  convicted  before  the  Burgh 
Court  of  Edinburgh  for  having  diseased  meat  in  his  premises  in 
contravention  of  the  Edinburgh  Slaughter  Houses  Act,  which 
enacts  that  offenders  ^'  shall  be  liable  to  a  penalty  not  exceeding 
twenty  pounds  ....  and  all  such  carcases  shall  be  disposed  of  as 
the  magistrate  shall  direct."  The  following  judgment  was  pro- 
noanccd :  "  The  magistrate,  in  respect  of  the  evidence  adduced, 
convicts  the  said  Peter  Gardner  of  the  contravention  charged,  and 
adjudges  the  carcases  of  the  two  cows  libelled  on  to  be  forfeited 
and  boiled  down."  The  High  Court  quashed  the  conviction  and 
sentence,  and  awarded  expenses  to  the  suspender,  on  the  ground 
that  the  statutory  penalty  had  not  been  inflicted.  Lord  Neaves 
observed  that  nothing  was  contemplated  in  the  statute  except  a 
prosecution  which  should  result  either  in  some  punishment  or 
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none  at  all;  that  judges  have  no  power  to  pardon  crimes,  the 
commission  of  which  they  have  recorded ;  that  such  a  power 
belongs  to  the  Crown  alone.  Lords  Deas  and  Ardmillan  dissented 
from  the  judgment  on  the  following  grounds : — Under  the  Act  it 
was  not  imperative  on  the  magistrate  to  pronounce  the  statutory 
penalty  to  which  the  offender  was  liable.  At  common  law  it 
would  be  a  serious  thing  to  say  that  a  magistrate  can  never  dispense 
with  inflicting  punishment;  that  he  cannot,  for  instance,  instead 
of  sending  a  child  to  prison  for  stealing  an  apple,  simply  dismiss 
him  with  an  admonition.  It  was  in  the  power  of  the  prosecutor 
in  all  cases  to  refrain  from  moving  for  sentence,  and  no  sentence 
could  therefore  follow,  but  a  good  conviction  nevertheless  remained. 
The  offendsr  could  be  in  no  better  position,  because  the  magistrate 
refrained  from  pronouncing  judgment.  The  'Conviction  and 
sentence  are  two  different  things ;  the  sentence  is  not  necessary  to 
the  validity  of  the  conviction,  and  the  latter  may  competently  be 
used  as  an  aggravation  of  a  subsequent  similar  offence,  although 
no  sentence  has  followed  thereon.  It  was  doubtful  whether  the 
objection  stated  could  be  urged  on  the  part  of  the  prosecut^or, 
but  certainly  such  an  objection  could  not  reasonably  be  listened  to 
in  the  mouth  of  the  accused.  The  reasons  urged  by  Lords  Deas 
and  Ardmillan  may  be  shortly  supplemented.  All  complaints  in 
inferior  Courts  now  framed  in  terms  of  the  Summary  Procedure 
Act  conclude,  in  the  case  of  common  law  offences,  that  the  accused 
be  *'  adjudged  to  suffer  the  painfl  of  law " ;  and  in  the  case  of 
statutory  offences  that  the  penalties  under  the  statute  be  inflicted ; 
while  criminal  libels  before  the  Sheriff  and  jury,  and  indictments 
before  the  Justiciary  Courts,  conclude  that  the  offender  ^*  ought  to 
be  punished  with  the  pains  of  law  to  deter  others  from  committing 
the  like  crimes  in  all  time  coming."  But  the  accused  is  frequently, 
especially  in  the  lower  Courts,  dismissed  without  the  pains  of  law 
being  to  any  extent  inflicted,  the  magistrate,  on  account  of  the 
youth  of  the  offender,  or  it  may  be  his  old  age,  or  from  the  trifling 
nature  of  the  offence,  or  from  special  circumstances,  dismissing 
him  with  an  admonition,  such  power  being  tacitly  held  to  be 
within  the  province  of  the  judge.  Even  in  the  Justiciary  Court 
a  similar  course  is  sometimes  followed  A  notable  instance 
occurred  lately  (case  of  David  Mitchdly  November  1884)  in  the 
High  Court,  where  a  brilliant  judge  allowed  an  inveterate  poacher 
to  leave  the  bar  on  the  plea  that  ne  was  on  the  eve  of  emigrating 
to  his  friends  in  Australia,  though  it  may  not  be  irrelevant  to 
remark  that  the  case  is  a  bad  precedent>y  the  declared  intention  of 
the  accused  not  having  yet  been  carried  into  effect.  On  his 
unexpected  and  unmerited  liberation  he  recovered  his  poaching 
gear  from  the  authorities,  resumed  his  calling,  and  has  pursued  it  so 
assiduously  that  he  has  since  been  twice  convicted  under  the  Game 
Acts  before  the  local  Court  of  the  district  in  which  he  resides. 
Previous  to  his  appearance  in  the  High  Court,  he  had  unsuccess- 
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fully  nrgerl  the  emigration  plea  in  the  inferior  Court ;  and  since 
his  saccessf  al  appeal,  he  has  had  various  imitators  who  have  not 
been  so  fortunate. 

If  the  grounds  of  jud/^^ent  in  the  case  of  Gardner — that  the 
Court  can  only,  in  case  of  conviction,  impose  punishment  in  terms 
of  law  or  the  conclusions  of  the  complaint — were  to  be  generally 
adopted,  there  could  be  no  dismissal  in  Scotland  without  punish- 
ment, and  every  convicted  person  allowed  to  leave  the  bar,  simply 
with  or  without  an  admonition,  would  be  entitled  to  have  his 
conviction  quashed.  Such  indeed,  whatever  doubts  may  at  orte 
time  have  existed,  is  substantially  the  law  in  England,  where  the 
power  of  the  magistrates  to  dismiss,  in  certain  trifling  cases, 
without  punishment,  is  given  and  limited  by  statute.  For 
example,  under  the  Larceny  Act,  24  and  25  Vict.  cap.  96,  sec.  108, 
the  magistrate  may  discharge  the  offender  from  his  conviction,  on 
satisfaction  for  damages  and  costs  being  made  to  the  party 
aggrieved.  A  similar  power  is  given  under  the  Act  anent 
malicious  injuries  to  property,  24  and  25  Vict,  cap,  97,  sec.  66 ; 
while  there  may  be  a  dismissal,  without  any  such  atonement, 
under  the  Act  dealing  with  offences  against  the  person,  24  and  25 
Vict  cap.  100,  sec  44 ;  and  by  the  bummary  Jurisdiction  Act, 
42  and  43  Vict.  cap.  49,  sec.  16,  the  magistrates  are  empowered 
to  discharge  the  offender  conditionally  on  his  giving  security  to 
appear  for  sentence  when  called  upon ;  or  the  information  may  be 
dismissed  without  even  a  conviction  being  recorded.  Otherwise  it 
is  well  settled  in  practice  that  a  judgment  must  contain  both 
conviction  and  forfeiture ;  and  cases  are  reported  where  judgments 
have  been  set  aside  because  the  penalties  were  not  exacted  (Paley 
264,  ei  seq.). 

A  clerical  error  or  vitiation  in  naming  the  penalty  in  the 
sentence  has  been  held  fatal  to  the  conviction,  as  in  the  case  of 
Aiiirew  Clark^on  against  Robert  Midr,  1871  (2  Couper  125).  The 
suspender  was  convicted  under  the  Public  Houses  Act,  and 
adjudged  to  pay  the  sum  of  three  pounds  ten  shillings  of  modified 
penalty,  and  two  pounds  nine  shillings  of  expenses,  with  the 
alternative  of  fourteen  days*  imprisonment  In  the  sentence 
written  on  the  complaint,  the  word  **  three "  was  superinduced 
over  the  word  "  two,"  which  had  been  partially  erased.  It  was 
objected  that  the  sentence  was  thereby  vitiated  in  essenticUibus,  In 
support  of  the  conviction,  it  was  pleaded  that  it  could  be  proved 
that  the  alteration  objected  to  was  made  before  the  sentence  was 
read  over  to  the  accused  or  signed  by  the  magistrate ;  that  the 
words  three  pounds  might  be  held  pro  non  scripto^  and  were  not 
necessary  to  the  validity  of  the  sentence ;  and  that  the  sentence 
was  good  as  regarded  the  ten  shillings,  the  expenses,  and  the  alter- 
native of  imprisonment.  The  Court  sustained  the  objection,  and  set 
aside  the  sentence  with  expenses.  In  the  recent  case  of  Chdlie  and 
others  against  FergvMon^  November  1883  (21  S.  L.  R.  120),  where 
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ii  v4^(^rtcal  omission  occurred  in  the  sentence,  a  judgment  favourable 
%K>  thf^  )>i\>secution  was  given.  The  suspenders  were  convicted  in 
X\^^  l*ouco  Court,  and  adjudged  to  pay  a  sum  of  "  fifteen  each  of 
tM^M^alty,"  the  word  shillings  having  been  omitted.  It  was  pleaded 
%\\^t  the  sentence  was  unintelligible,  and  could  not  be  carried  into 
vtt'oet ;  that  though  the  suspenders  had  each  paid  fifteen  shilling 
iu  onler  to  avoid  imprisonment,  they  did  not  know  what  the  fine 
an)ounted  to  in  sterling  money.  For  the  respondent  it  was 
answered  that  there  was  a  mere  clerical  error,  which  was  obviated 
by  section  34  of  the  Summary  Procedure  Act,  under  which  the 
complaint  had  been  brought,  and  which  enacts  that  no  conviction 
or  judgment  shall  be  quashed  for  want  of  form.  The  Court, 
having  no  doubt  that  the  fine  had  been  announced  by  the 
niagistrate  when  he  passed  sentence,  and  that  the  suspenders 
could  not  be  ignorant  thereof,  refused  the  suspension. 

A  conviction  has  also  been  set  aside  because  of  an  error  in  the 
date  on  which  the  sentence  was  pronounced — vide  case  of  Robert 
Eidddly  1881  (4  Couper  397).  The  suspender  was  convicted 
before  the  Sheriff  Court,  Jedburgh,  on  24th  November  1880,  ami 
sentenced  to  six  months'  imprisonment.  By  mistake  the  day  of 
trial  was  entered  in  the  record  as  23rd  November ;  it  was  cor- 
rected, but  at  what  time  did  not  appear,  though  presumably  it 
was  after  the  prisoner  had  left  the  Court;  an  extract  of  the 
sentence  was  lodged  in  prison  as  the  warrant  of  detention,  and 
though  it  was  averred  for  the  suspender  that  it  bore  the  erroneous 
date,  this  was  not  admitted  and  was  not  established.  It  was 
pleaded  in  support  of  tlie  conviction  that  the  error,  instead  of 
imposing  any  hardship  on  the  prisoner,  would  have  the  effect  of 
shortening  his  imprisonment  by  one  day.  A  majority  of  the 
Court,  consisting  of  three  judges,  held  that  the  error  in  the  record 
vitiated  the  sentence,  and  suspended  the  conviction.  Lord  Craig- 
hill  observed  that,  even  assuming  the  extract  to  have  been  accu- 
rate in  point  of  date,  he  would  have  been  disposed  to  hold  that 
the  origiual  error  and  the  unauthorized  change  in  the  record 
invalidated  the  sentence.  The  Lord  Justice-Clerk  thought  that 
more  injustice  would  be  done  by  giving  any  encouragement  to 
laxity  in  criminal  proceedings  than  by  granting  the  suspension. 
Lord  Young  strongly  dissented :  he  could  not  entertain  the  pro- 
l)<)sition  that  a  corrected  error  in  the  date  of  the  sederunt — the 
error  and  the  correction  of  it  being  manifest  on  the  face  of  the 
writing — would  vitiate  the  trial,  it  might  be,  of  several  prisoners 
tried  on  the  same  day,  and  thus  necessitate  their  being  set  at 
liberty:  such  a  proposition  he  thought  extravagant.  The  minute- 
books  of  the  Circuit  Court  are  full  of  large  and  important  correct 
tions,  patent  on  the  face  of  them.  If  the  Clerk  of  Court  told 
liim  lie  had  written  23rd  instead  of  24th,  he  would  tell  him  to 
correct  it,  and  would  be  much  surprised  by  a  suggestion  that  the 
mers  had  all  been  improperly  convicted,  and  were  entitled  to 
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be  set  at  liberty  if  the  truth  was  known  or  should  be  discovered. 
As  to  the  alleged  error  in  the  date  of  the  extract,  the  notion  that 
an  error  vitiated  the  sentence  would  not  have  occurred  to  him  ; 
it  would  be  strange  that  a  sentence  publicly  pronounced  in  open 
Court  should  be  destroyed  by  a  mere  clerical  error.  If  the  jailor 
found  an  error  in  the  date,  he  should  get  it  corrected  by  the  Clerk 
in  the  same  way  as  if  the  extract  had  borne  a  shorter  or  longer 
term  of  imprisonment  than  was  actually  imposed. 

Occasional  errors  have  occurred  in  Sheriff  and  Circuit  Court 
records,  especially  in  the  sentence  pronounced,  as  in  the  instance 
supposed  by  Lord  Young ;  and  such  errors  have  been  imported 
into  the  extracts  sent  to  prison;  but  the  mistake  having  been 
shortly  discovered,  tlie  record  has  been  corrected,  and  fresh  or 
amended  extracts  issued  without  the  proceedings  being  called  in 
question.  In  Summary  Criminal  practice,  prior  to  the  Summary 
Jansdiction  Act,  1881,  m:igistrates,  in  imposing  sentence  of  im- 
prisonment, with  alternative  pecuniary  penalties,  were  practically 
unfettered  in  fixing  the  pecuniary  amount — some  magistrates 
adopting  the  convenient  apportionment  of  one  shilling  as  an 
equivalent  to  each  day's  imprisonment,  while  others  had  a  different 
pecuniary  scale — some  higher  and  some  lower.  But  since  the 
Sommary  Jurisdiction  Act,  fixing  a  proportionate  term  of  im- 
prisonment as  an  alternative  to  a  certain  pecuniary  penalty,  came 
into  operation,  numerous  slips  have  occurred  in  practice,  where 
]«cuniary  penalties  were  imposed — the  legal  limit  of  imprisonment 
being  lost  sight  of  or  mistaken.  A  fine  of  twenty  shillings  now 
carries  no  more  than  fourteen  days'  imprisonment,  and  a  sentence 
awarding  a  greater  imprisonment,  as  an  alternative  to  such  a 
penalty,  would  be  manifestly  bad  and  liable  to  suspension  by  the 
High  Court,  unless  the  supreme  judges  chose  to  exercise  their 
ameliorative  power  of  simply  ordering  the  sentence  to  be  corrected. 
Such  errors,  however,  have  generally  been  immediately  or  shortly 
discovered  in  the  inferior  Courts  and  corrected ;  an  amendment, 
«^  irUervallOy — having  in  view  the  result  of  RidddUs  case, — should 
not  be  ventured  upon.  The  operation  of  the  Summary  Jurisdic- 
tion Act,  1881,  has  had  the  effect  of  considerably  reducing  the 
sentences  of  imprisonment  fixed  by  statute  for  offences  tried  under 
the  former  Act.  For  example,  by  the  Day  Trespass  Act,  offences 
against  which  are  now  tried  under  the  forms  of  the  Summary  Pro- 
cedure Act,  the  pecuniary  penalty  of  five  pounds  carried,  as  an  alter- 
native, imprisonment  for  two  months ;  but,  under  the  Summary 
Jurisdiction  Act,  a  penalty  not  exceeding  five  pounds  warrants 
imprisonment  to  the  extent  of  one  month  only.  In  some  cases,  the 
former  sentence  of  imprisonment  has  by  mistake  been  imposed, 
and  remedies  have  been  attempted  without  the  review  of  the  High 
Court ;  in  one  case,  soon  after  the  passing  of  the  Act,  in  which 
a  person  was  incarcerated  on  such  a  sentence,  he  had  the  benefit 
of  the  accident,  though  a  suspension  was  avoided, — the  warrant 
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of  imprisonment  being  withdrawn  and  the  prisoner  set  at  lib?rtj 
a  few  days  after  sentence. 

Mistakes  in  the  term  of  sentences  have  not  been  confined  to 
inferior  Courts.     There  are  various  cases  in  the  hi<;her  Courts  in 
England  where  a  term  of  punishment  not  warranted  by  law  has 
been  imposed — for  example,  The  King  against  Ellis,  1826  ^King's 
Bench  Reports,  B.  and  C.  5-395).     Ellis  was  convicted  of  larceny, 
and  sentenced  to  fourteen  years'  transportation  beyond  seas.     A 
writ  of  error  was  brought  on  the  ground  that  the  sentence  on  the 
prisoner  had  been  exceeded  by  seven  years.     It  was  pleaded  for 
the  Crown  that,  while  a  judgment  omitting  an  essential  part  of 
the  punishment  was  bad,  there  was  here  only  an  excess  of  punish- 
ment, and  that  the  sentence  should  be  good  for  the  portion  war- 
ranted by  law,  though  bad  for  the  residue ;  and  that,  at  all  events, 
the  judges  should  remit  to  the  Court  below  to  get  the  sentence 
rectified.     Tlie  judges  held  that  the  sentence  was  essentially  bad, 
and  that  they  could  neither  pass  the  proper  sentence  nor  send 
back  the  record  to  the  other  Court  for  correction ;  the  judgment 
was  therefore  reversed,  and  the  prisoner  set  at  liberty.     Even 
where  a  less  sentence  than  that  prescribed  by  law  has  by  mistake 
been  pronounced,  a  similar  rule  of  judgment  has  been  followed — 
too  little  was  as  bad  as  too  much — nnde  case  of  The  King  against 
Bourne  and  others,  1837  (Adolphus  and  Ellis,  K.  B.  7-58).     At 
the  Quarter  Sessions,  Monmouth,  the  prisoners  were  convicted  of 
burglary,  on  which  sentence  of  transportation  was  pronounced, 
instead  of  the  legal  punishment  of  death.     Error  was  assigned 
against  the  sentence,  and  the  prisoners  prayed  that  the  judgment 
might  be  reversed.     In  argument  the  Attorney- General,  Sir  John 
Campbell,  pleaded  that  the  Court  might  virtute  offi/di  pass  the 
proper  sentence  or  remit  to  the  justices  to  do  so ;  but  the  Court 
simply  reversed  the  judgment,  and  the  prisoners  were  discharged. 
A  remedy  was  at  length  found  for  this  curious  anomaly  by  the 
Act  11  and  12  Vict.  cap.  78,  for  further  amendment  of   the 
administration  of  the  Criminal  Law,  section  5  of  which  enacted 
that,  when  any  judgment  was  reserved  by  writ  of  error,  it  should 
be  competent  for  the  Court  either  to  pronounce  the  proper  judg- 
ment or  to  remit  the  record  to  the  Court  below  for  that  purpose. 
The  Act  does  not  extend  to  Scotland,  but  has  been  applied  to 
cases  in  England   and   Ireland.     In  the  case  of  Lefoy,  Queen's 
Bench,  Ireland,  1854,  where  the  prisoner,  who  had  been  sentenced 
at  Quarter  Sessions  to  two  years'  instead  of  four  years'  imprison- 
ment, a  remit  was  made  to  the   Sessions  to  have  the   proper 
sentence  pronounced  (6  Cox's  Crown  Cases  482) ;   and  in  the 
previous  English  case  of  Whitehead  against  The  Qtuen  (7  Q  B. 
582),   where   the  prisoner  had    been  erroneously  sentenced  for 
larceny  to  seven  years'  transportation,  instead  of  a  period  not 
exceeding  fifteen  and  not  less  than  ten  yeai's,  a  similar  course  was 
followed. 
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In  Scotland,  with  the  exception  of  a  few  summary  cases  tried 
tinder  the  punitive  provisions  of  the  Summary  Jurisdiction  Act, 
1881,  above  noticed,  there  appear  to  be  no  cases  where  the  magis- 
trates have  awarded  a  higher  punishment  than  the  legal  one  ;  and 
no  cases  are  reported  where  less  than  the  statutory  punishment 
was  awarded,  though  it  has  sometimes  happened  that  an  error  has 
been  made  by  the  J  usticiary  Court  in  this  respect — for  example, 
in  the  case  of  John  Irwin  Watsanj  convicted  of  falsehood,  fraud, 
and  wilful  imposition  at  the  Glasgow  Circuit  Court  of  Justiciary, 
un  9th  September  1879.  By  mistake,  the  presidinir  judge  passed 
sentence  (if  three  years'  penul  servitude,  whereas  the  minimum 
sentence  fixed  by  the  statute  27  and  28  Vict.  cap.  47  was  five 
years.  Watson  was  again  indicted  before  the  High  Court,  on  23rd 
February  1885,  for  various  charges  of  falsehood,  fraud,  and  wilful 
imposition.  The  Glasgow  conviction,  as  well  as  a  subsequent  con- 
viction obtained  against  him  at  Leeds  on  4th  July  1881  (one  year 
and  nine  months  after  the  former  conviction),  were  libelled  on  in 
the  indictment.  From  statements  made  in  Court,  it  appeared 
that  he  had  been  liberated  from  the  former  sentence  six  months 
after  it  was  pronounced,  the  sentence  having  been  remitted 
liecause  of  its  illegality.  The  prisoner  having  pleaded  guilty 
before  the  High  Courts  Lord  Craighill,  the  presiding  judge, 
remarked  that  the  sentence  of  penal  servitude  was  one  which, 
according  to  the  law,  ought  never  to  have  been  pronounced,  but 
tlie  fact  remained  that  the  conviction  was  perfectly  good ;  and 
wntence  of  five  years'  penal  servitude  was  passed.  The  legality 
of  the  Glasgow  conviction,  apart  from  the  illegal  sentence,  was 
not  argued  for  the  prisoner  at  the  High  Court,  and  though  the 
ruling  of  Lord  Craighill  is  reasonably  unobjectionable,  the  point, 
technically  considered  in  relation  to  our  own  or  English  practice, 
appears  open  to  serious  doubt.  The  general  rule  of  the  High 
Court,  as  shown  by  numerous  illustrations,  has  been  to  ouash 
convictions  where  the  sentences  were  held  defective ;  while  in 
England,  until  statutory  authority  was  obtained,  a  conviction 
fallowed  by  an  illegal  sentence,  whether  excessive  or  defective  in 
amount  of  punishment,  was  simply  reversed.  We  have  as  yet  no 
'tatotory  power  to  amend  a  like  objectionable  sentence  of  the 
Justiciary  Court,  though  that  Court  has  an  inherent  {K>wer  to 
amend  any  sentence  of  an  inferior  Court. 

While  sentences  of  the  Justiciary,  Sheriff,  and  Police  Courts 
arc  sufficiently  authenticated  by  the  individual  subscription  of 
only  one  judge  or  magistrate,  the  sentence  of  a  Justice  of  Peace 
Court,  by  the  common  law  of  Scotland,  is  in  the  anomalous 
position  of  requiring  to  be  signed  by  at  least  two  justices  present 
at  the  trial:  in  some  old  instances  three^  and  in  others ^ve  justices 
have  signed  the  convictions.  By  various  statutes,  also,  two 
justices  are  necessary  to  form  a  quorum,  though  some  statutory 
offences  may  be  tried  by  one  justice.      Various   sentences  and 
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convictions  have  been  suspended  by  the  High  Court  because  only 
one  justice  signed  the  sentence  where  two  were  necessary — vulcj 
for  example,  case  of  John  Lock,  etc.,  against  John  Muir  Steely  1850 
(Shaw  307).  Two  justices  were  present  at  the  hearing  of  that 
case,  and  also  when  sentence  was  pronounced.  A  similar  result 
obtained  in  the  case  of  Rohert  Birrcll  against  William  Jones,  18G0 
(3  Irvine  556),  in  which  the  suspender  was  convicted,  under  the 
Day  Trespass  Act,  of  assault  on  gamekeepers,  such  a  charge 
requiring  the  presence  of  two  justices,  though  one  was  sufficient 
for  the  trial  of  a  mere  trespass.  A  sentence,  however,  has  been 
held  good  in  a  case  requiring  a  plurality  of  justices  though  signed 
by  only  one  justice,  where  the  letter  "P"  was  added  after  his 
name  as  Preses — case  of  William  BanJcine  and  others^  1836 
(1  Swinton  44).  On  the  other  hand,  while  one  justice  might  by 
statute  try  a  case  of  ti*espass  as  above,  a  conviction  in  such  a  case, 
signed  by  two  justices,  nas  been  set  aside  because  one  of  them 
was  not  present  at  a  diet  when  proof  was  led— case  of  Robert 
Russell  against  John  Laing,ju7t.y  1844  (2  Brown  211). 

By  the  Summary  Procedure  Act,  1864,  sec.  21,  it  is  enacted 
that  in  cases  where,  under  any  Act  of  Parliament,  two  or  more 
justices  are  required,  the  conviction  or  judgment  shall  in  all  cases 
be  signed  by  such  number  of  justices  present  at  the  hearing  and 
concurring  in  the  result  thereof;  though  it  is  sufficient  that  any 
warrant  of  imprisonment,  or  proceedings  prior  or  subsequent  to  the 
conviction,  be  signed  by  one  justice ;  and  under  this  authority  it 
has  been  held  competent  for  one  justice,  without  the  presence  or 
concurrence  of  others,  to  grant  and  sign  a  minute  of  adjournment 
before  trial — case  of  Carruthers  and  others  against  Jones^  1867  (5 
Irvine  398). 

A  sentence  of  a  Police  Court  has  also  been  suspended  in  respect 
that  while  two  magistrates — one  being  sufficient — tried  the  case, 
the  sentence  was  signed  by  one  only,  who  did  not  add  the  letter 
•*  P  "  after  his  subscription — vide  case  of  Oeorge  Williamson  acainst 
William  Thomson,  1858  (3  Irvine  295),  convicted  under  the  Police 
Act  (13  and  14  Vict.  cap.  33).  Lord  Ivory,  who  concurred 
in  quashing  the  sentence,  observed  that  there  was  nothing  to 
show  that  the  other  magistrate,  who  did  not  sign  the  sentence, 
concurred  in  it.  Lord  Deas,  who  dissented  from  his  brother 
judges,  remarked  that  there  was  neither  presumption  nor  allega- 
tion that  the  other  magistrate  dissented  from  the  judgment;  that 
the  omission  of  the  subscribing  magistrate  to  add  **  P "  after  his 
name  was  a  mere  error  in  form,  which  was  excluded  from  review  ; 
that  the  subscribing  magistrate  was  first  in  order  in  the  sederunt, 
and  was  no  doubt  the  senior,  and  signed  as  such ;  and  that>  as  one 
magistrate  was  sufficient  under  the  Act,  his  jurisdiction  was  good 
whether  he  signed  for  himself  only,  or  for  himself  and  his  brother 
magistrate. 

From  a  consideration  of  the  above  cases  it  is  evident  there  is 
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nothing  that  can  legally  be  urged  in  support  of  a  conviction  by 
one  justice,  sitting  alone,  when  the  statute  under  which  the  con- 
viction was  obtained  directed  that  the  trial  should  he  before  two 
justices.  One  such  case  may  be  noticed  to  show  the  troublesome 
consequences  possible  from  such  an  irregularity.  Two  men  from 
Dundee,  Joseph  Brmon  and  Jarries  Ross  (unreported),  were  tried 
before  a  Justice  of  Peace  Court  at  Forfar,  0!i  7th  December  1874, 
for  contravening  the  Poaching  Prevention  Act,  liaving  been  found 
on  a  public  road  near  certain  lands  with  game  in  their  possession, 
obtained  by  poaching,  and  with  nets  used  for  taking  game.  They 
had  been  seen  previously  hunting  with  dogs  in  a  field  on  the  lands 
referred  to,  and  were  followed  and  overtaken  by  the  local  constable, 
in  whose  name  the  complaint  was  raised :  a  legal  gentleman  conducted 
the  prosecution,  and  the  accused  were  defended  by  an  agent.  While 
one  justice  would  have  been  sufficient  to  try  the  men  for  trespass  in 
the  field,  two  were  necessary  to  dispose  of  the  charge  as  laid  under 
the  latter  Act  (which  involved  a  higher  penalty) ;  but  by  some 
strange  oversight  only  one  justice  sat  on  the  bench.  It  does  not 
appear  that  any  objection  was  taken  on  that  ground  during  the 
trial.  The  case  on  the  evidence  was  clear ;  the  men  were  con- 
victed and  sent  to  prison,  failing  payment  of  fine  and  expenses 
imposed.  A  process  of  suspension  and  liberation  was  forthwith 
raised  on  the  ground  above  indicated;  the  men  were  liberated 
after  a  few  days'  imprisonment ;  and  the  conviction  was  set  aside 
hy  the  High  Court — the  proceedings  being  undefended.  An 
action  of  damages  for  wrongful  imprisonment  was  then  raised  in 
the  Court  of  Session  againt  the  policeman,  who  was  the  nominal 
prosecutor — the  chief  constable  of  the  county,  as  his  superior, 
heing  also  selected  as  a  defender.  To  compromise  this  action  and 
relieve  the  police  officials,  a  large  sum  of  money,  upwards  of  £100, 
was  paid  by  the  gentleman  on  whose  lands  the  trespass  had  been 
committed,  and  on  whose  information  the  prosecution  had  in  the 
public  interest  been  instituted.  This  extrajudicial  penalty  for 
attempting  to  vindicate  the  law  miglit,  it  is  thought,  have  been 
fjreatly  modified  by  an  observance  of  the  terras  of  the  Summary 
l*rocedure  Act,  under  which  the  prosecution  was  raised.  By 
section  30  of  that  Act  no  Court  can  award,  against  any  one 
prosecuting  for  the  public  interest,  a  greater  sum  than  five  pounds 
as  damages  in  respect  of  any  proceedings  or  complaint  or  judgment 
following  thereon,  unless  the  person  suing  for  damages  shall  prove 
that  the  proceedings  were  malicious  and  without  probable  cause. 
Moreover,  as  the  question  of  guilt  or  innocence  is  the  true  test  in 
the  consideration  of  what  damages,  or  whether  any  damages,  are 
due  in  any  case,  no  verdict  can  be  obtained  for  any  damages 
whatever,  if  the  prosecutor  shall  prove  that  the  party  suing  was 
irnilty  of  the  offence  of  which  he  was  convicted,  or  in  respect  of 
which  he  had  been  apprehended,  and  that  he  had  undergone  no 
greater  or  other  punishment  than  was  assigned  by  law  for  such 
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ofifence.  The  case  appears  to  have  been  in  all  respects  within  the 
privileges  conferred  by  the  Act:  the  prosecution  was  neither 
malicious  nor  without  probable  cause ;  the  guilt  of  the  accused 
was  established ;  the  punishment  awarded  was  within  the  terms  of 
the  Act;  and  the  accused,  instead  of  being  aggrieved,  probably 
considered  themselves  fortunate  in  having  one  judge  instead 
of  two. 

W.  B.  D. 


THREE  GENERATIONS  OF  THE  SCOTS  BAB. 

No  one  who  has  the   most   superficial   acquaintance   with   the 
personnel  of  the  Scots  bar  throughout  its  history,  and  especially  in 
last  century,  can  fail  to  be  struck  with  the  reappearance  of  the 
same  names  in  the  Courts,  among  the  Senators  of  the  College  of 
Justice,  and,  indeed,  even  in  the  highest  seat  of  Scottish  justice. 
For  the    student   of    the    science    of    heredity  the  field  is  an 
interesting  and  may  be  an  instructive  one,  even  though  in  some 
cases  the  cause  of  elevation  to  the  bench,  as  well  as  the  motive 
that  at  times  perverted  the  administration  of  the  judicial  ofiice, 
be  the  characteristically  national  sentiment  expressed  by  the  old 
Scots    judge   of    the   preceding  century,   when   he    sneered   at 
Cromwell's   commissioners  as  ''a  wheen  kinless  loons."     Given 
average  ability,  there  is  no  reason  why  lawyers,  like  race-horses  or 
like  politicians,  should  not  be  improved  by  breeding  them,  and  the 
fact  exists  at  the  present  day,  though  the  form  assumed  does  not 
disclose  it  so  prominently  as  was  the  case  a  hundred  years  ac;o. 
The   successful    barrister  or  advocate   is   often  the   son  of  the 
accomplished  writer  or  solicitor ;  and  having  himself  carved  his 
way  to  more  public  prosperity  on  the  Scottish  bench,  sees  his  sou 
take  his  talents  to  the  wider  market  of  the  Temple  or  Lincoln's 
Inn.     But  the  legal  strain  is  there,  as  it  was  when  son  succeeded 
father  on  the  Presidential  chair,  or  when  father  as  Lord  Advocate 
addressed  the  inspiring  majesty  of  his  son.      Rarely,  perhaps, 
does  supereminent  ability  show  itself  continuously  in  more  than 
two  generations  of  direct    descent;   but  unless   the  vitality  of 
the  race  be  exhausted,  there  should  remain  a  certain  aptitude 
for  affairs.      Pitt  and  Fox  are  the  instances  which  rise  at  once, 
though  neither  Lady  Chatham  nor  Lady  Holland  must  be  for- 
gotten ;  and  in  the  range  of  Scottish  law  we  think  of  the  Hopes, 
of  the  Dalrymples,  and  of  the  Dundases,  the  last  of  these  races 
exhibiting  remarkable  tenacity  in  its  grasp  of  legal  precedence 
and  power. 

But  the  Hopes,  the  Dalrymples,  and  the  Dundases  were  but 
conspicuous  and  sustained  instances  of  a  feature  that  was  com- 
mon in  Scottish  professional  life.  The  legal  families  were  not 
confined  to  Mid-Lothian,  though  the  advantages  of  neighbourhoud 
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to  tbe  capital  were  great.  And  as  in  changed  circumstances  it  is 
always  interesting  to  recall  the  past,  as  the  modern  aspirant  in  the 
Parliament  House  who  loves  the  genius  of  the  place  will  cherish 
every  recollection  that  hangs  around  it,  and  welcome  its  repeople- 
ment  for  him  with  each  rehabilitated  figure  of  the  years  that  are 
forgotten ;  and  as  the  history  of  every  institution  gathers  meaning 
from  tlie  individual  details  of  the  men  who  composed  it,  we  have 
thoaglit  it  worth  while  to  put  together  these  scanty  notes  of  three 
generations  who  spent  the  most  of  their  lives  in  and  abont  the 
Parliament  House.  Slight  as  the  materials  are,  they  sketch  a 
characteristic  career  of  a  Scottish  legal  house ;  they  illustrate  that 
the  advocates  of  last  century  were  men  of  wider  than  purely  pro- 
fessional interests,  and  they  indicate  how  the  ordinary  daily  life  of 
professional  men  was  linked  to,  and  interwoven  with,  public  events 
and  great  national  episodes. 

Nine  years  had  elapsed  since  the  Revolution,  when,  on  23rd 
January  1697,  James  Ferguson  of  Badeforro  was  called  to  the 
Scottish  bar.  He  was  a  native  of  Aberdeenshire,  and  his  grand* 
father,  who  represented  Inverurie  in  the  Restoration  Parliament, 
had  been  one  of  the  cavaliers  whose  names  are  recorded  as  having 
taken  part  in  the  gorgeous  ceremony  when  the  dispersed  remains 
of  the  great  Montrose  and  his  friend  Sir  William  Hay  of  Dal- 
getty  were  collected  from  the  various  "  ports  "  on  which  tliey  had 
been  bestowed,  and  reverently  laid  to  rest  in  the  Church  of  St. 
Giles.  Two  years  after  coming  to  the  bar,  Ferguson  parted  with 
his  estate  of  Badeforro  and  acquired  that  of  Pitfour,  which,  in  the 
next  generation,  was  to  give  a  judicial  title  to  his  son.  In  1710  he 
was  appointed  Sheriff-Substitute  of  Aberdeenshire,  by  his  cousin, 
Sir  John  Elphinstone  of  Logie,  who  had  been  made  Sheriff-Depute 
in  1707.  Subsequently  he  was  one  of  those  who  took  the  lead  in 
the  improvement  of  agriculture  in  the  north,  and  was  a  member 
of  '*a  small  society  of  farmers  in  Buchan,"  which  afterwards 
published  in  173r>  an  essay  on  farming,  which  the  authors  rather 
quaintly  say  **  contains  nothing  purely  speculative,  but  a  plain  and 
genuine  relation  of  our  practice,  as  we  have  learned  from  tradi- 
tion, and  our  own  repeated  experience  put  into  method  to  ease  our 
memories  and  for  the  instruction  of  beginners." 

In  studying  attentively  the  history  of  Scotland,  one  is  struck  bv 
the  fact  that  even  on  occasions  when  gentlemen  of  the  robe  would 
not  be  looked  for,  the  dramatis  personce  do  not  seem  to  be  complete 
without  the  appearance  of  an  advocate  upon  the  scene.  I7iter 
arma  HlerU  leges^  but  the  expounders  of  the  law  are  not  absent. 
Thus  in  his  cavalier  campaigns  the  Marquis  of  Montrose  was 
accompanied  by  William  Gordon,  an  advocate,  and  son  of  the 
accomplished  otraloch  ;  while  in  the  next  civil  war  we  find 
Viscount  Dundee  writing  to  Melfort  from  the  wilds  of  the  Higl  - 
lands:  "I  was  extremely  surprised  when  I  saw  Mr.  Drummond, 
the  advocate,  in   Highland  habit  come  up  to  Lochaber  to  me." 
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In  later  times  no  long  period  elapsed  after  Waterloo  before  Scott 
and  Alison  were  found  upon  the  trail  of  the  army ;  and  is  it  not 
even  now  reported  with  admiration  and  awe  among  the  junior  bar, 
that  the  halo  of  legal  sanction  was  thrown  around  certain  military 
operations  that  were  not  •* war"  in  the  land  of  the  Pharaohs,  in 
1882,  by  the  ])resence  of  a  veritable  haunter  of  the  Parliament 
House,  and  that,  but  for  the  opportune  advance  of  Drury  Lowe's 
heavy  cavalry,  Arab!  Pasha  might  on  the  night  of  Kassassin  have 
found  himself  the  happy  possessor  of  a  legal  adviser,  skilled  in  the 
mysteries  of  reductions  and  multiplepoindings,  and  versed  in  the 
practice  of  Circuit  Courts,  that  still  in  certain  cases  apply  the  law 
originally  laid  down  not  so  very  far  from  the  shores  of  the  Red 
Seal  But  it  is  not  within  the  walls  of  a  forei<;n  fortress,  forminc; 
the  base  of  operations  for  a  great  army  about  to  open  an  historical 
campaign,  that  we  should  expect  to  meet  a  Scottish  advocate  upon 
the  14th  of  May.  We  have,  however,  before  us  a  will  executed  at 
Maestricht,  on  the  12th  of  May  1704,  which  bears  to  be  written 
by  "  Mr.  James  Ferguson,  advocate.*'  He  had  gone  over  to  settle 
accounts  with  his  uncle,  Brigadier-General  Ferguson  of  Bahna- 
kelly,  whose  Scotch  estates  he  managed,  and,  whether  or  not  the 
Scots  soldier  distrusted  Dutch  lawyers,  he  seems  to  have  availed 
himself  of  his  nephew's  legal  knowledge  before  starting  on  the 
expedition  directed  to  the  Moselle,  of  which  Marlborough  wrote : 
**  I  design  to  inarch  a  great  deal  higher  into  Germany."  The 
great  Captain  had  arrived  on  the  spot  two  days  before,  and  two 
days  later  our  advocate  probably  watched  the  rearguard  of  the 
British  troops  march  out  under  his  uncle's  command.  For  what 
different  scenes  they  parted:  the  one  to  "lead  the  first  line  of 
foot"  up  the  bloody  slope  of  Schellenberg,  and  to  hang  like  a 
leech  with  his  shattered  brigade  on  to  the  impenetrable  palisades 
of  Blenheim,  where  Lord  Cutts,  though  unable  to  lorce  an 
entrance,  kept  the  flower  of  the  French  army  in  play  till  Eugene 
had  come  up  on  the  right,  and  Marlborough,  seizing  the  moment 
of  victory,  hurled  the  whole  weight  of  the  allied  horse  on  the 
weakened  French  centre,  and,  rolling  the  enemy  back  in  con- 
fusion on  the  Danube,  converted  the  village  their  choicest  troops 
had  made  impregnable  into  a  trap  and  a  prison-house ;  the  other 
to  the  labours  of  the  summer  session  and  the  atmosphere  of  the 
Parliament  House  in  the  dog-days. 

Ferguson's  wife  was  the  sister  of  another  of  Marlborough's 
veterans,  who  had  left  a  hand  on  the  field  of  Blenheim,  Captain 
Stuart  of  Crichie,  and  their  son,  James  Ferguson,  who  was 
destined  for  the  bench,  had  been  already  more  than  ten  years  at 
the  bar  when  his  father  died  in  1733.  The  Faculty  Records  show 
that  he  was  called  on  17th  February  1722,  and  in  course  of  time 
he  seems  to  have  got  into  very  large  practice.  He  was  one  of  the 
counsel  in  the  great  Lovat  case,  in  which  fifteen  counsel  were 
employed;  but  the  most  interesting  episode  of  his  forensic  career 
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took  place  outside  the  Parliament  House.  After  the  rising  of 
174.%  in'hen  the  jails  of  Carlisle  where  filled  with  unfortunate 
Scotsmen,  Ferguson  and  his  friend  Lockhart,  afterwards  LorrI 
Covington,  went  up  to  act  for  the  defence.  The  mere  fact  of 
their  doing  so  is  an  evidence  of  the  courage  that  has  never  been 
wanting  at  the  bar  when  Government  frowns  but  j)rofessional 
doty  callsy  and  they  had,  for  some  time,  a  melancholy  and  dis- 
appointing task.  England  had  been  thoroughly  frightened,  and 
the  classes,  of  whom  the  English  juryman  is  the  perfect  type,  were 
shocked,  scandalized,  indignant,  and  merciless.  To  wear  the 
tartan  was  to  ensure  conviction,  and  the  course  of  condemnation, 
if  not  of  justice,  was  extremely  rapid.  At  last  Ferguson  and 
Lockhart  determined  on  a  bold  stroke — they  dressed  up  one  of 
their  servants  in  Highland  dress  and  slipped  him  nn  with  the  next 
batch  of  prisoners.  The  case  for  the  Crown  went  on  as  satisfac- 
torily as  before,  bet  when  the  defence  opened  the  advocates  put 
each  other  into  the  box,  and  swore  conclusively  that  the  man  had 
been  attending  to  his  duties  with  his  master  throughout  the  whole 
time  of  the  rising,  and  could  not  possibly  have  been  "out."  The 
artifice  is  said  to  have  had  a  very  salutary  eiFect  in  influencing  all 
concerned  to  be  more  discriminating  and  merciful. 

In  a  letter  of  1759,  written  by  an  Aberdeen  advocate,  we  find 
"Pitfour"  described  as  "the  ablest  lawyer  in  the  nation";  and 
Lord  Hailes,  in  his  decisions,  has  an  amusing  testimony  to  his 
eminence  at  the  bar.  He  reports  Lord  Pitfour  as  referring  to  a 
former  case  in  which  all  the  arguments  applicable  to  the  point  had 
bten  raised  by  Charles  Erskine,  afterwards  Justice-Clerk,  and 
adding :  '^  He  had  a  feeble  antagonist  in  myself,  and  yet  he  was 
unsuccessful."  On  this  Lord  Hailes  exclaims:  "This  affected 
modesty  is  disgusting,  for  every  one  knows  that  Lord  Pitfour  is  a 
K^eat  lawyer,  and  that  he  is  zealous  beyond  measure  in  supporting 
his  own  opinion." 

The  Minutes  of  Faculty  inform  us  that  on  2nd  January  1759, 
"  Mr.  James  Ferguson,  senior,  was  chosen  Vice-Dean  for  manag- 
ing the  Faculty's  affairs  in  case  of  the  Dean's  necessary  absence." 
Such  seems  to  have  been  the  form  of  election,  and  indeed  it  was 
only  five  years  before  that  a  Vice-Dean  had  been  first  elected. 
On  20th  'December  1754  the  then  Dean,  Robert  Dundas  of 
Amiston,  announced  to  the  Faculty  that  in  consequence  of  having 
been  elected  to  Parliament,  he  would  be  unable  to  be  with  them 
as  niQch  as  was  requisite,  and  on  7th  January  following  Mr. 
Andrew  MacDowall  was  unanimously  elected  Vice-Dean.  On  his 
elevation  to  the  bench,  in  November  1755,  Mr.  Charles  Binning  of 
Pilmore  was  appointed,  and  he  was  succeeded  by  Ferguson.  On 
the  elevation  of  Dundas  to  the  bench,  Ferguson  succeeded  him  as 
Dean  on  24th  June  1760,  and  one  of  iiis  first  duties  was  to  convey 
a  representation  from  the  bar  to  his  predecessor  the  new  Lord 
President.    The  reply  pointed  to  the  reform  in  the  conduct  of 
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business  which  Dundas  was  to  initiate,  and  conveyed  an  admoni- 
tion as  well  as  a  compliment  to  the  bar.  "  The  Dean  reported — 
5th  July  1760 — that  the  comniitt-ee  which  was  appointed  at  last 
meeting  had  waited  upon  the  Lord  President  with  the  compli- 
ments of  the  Faculty,  and  that  they  having  among  other  things 
expressed  the  great  satisfaction  it  gave  the  Faculty  to  find  his 
Lordship  so  zealous  to  dispatch  the  business  before  the  Court,  he 
had  signified  to  them  that  the  judges  were  disposed  to  give  all 
possible  dispatch.  But,  at  the  same  time,  that  the  concurrence  of 
the  gentlemen  at  the  bar  was  absolutely  necessary  in  order  to 
facilitate  it,  which  he  hoped  they  would  always  be  ready  to  give." 
It  is  curious  te  observe  among  the  weightier  matters  which  en- 
gaged the  attention  of  the  Faculty  at  that  time,  *'  the  pernicious 
and  inhospitable*  practice  of  giving  vails  te  servants,"  in  regard  to 
which  they  endeavoured  to  set  the  fashion  of  reform  by  advertise- 
ment in  the  newspapers,  w*ith  such  temporary  success,  that,  to 
improve  the  advantage,  they  resolved  still  more  to  practise  what 
they  preached  by  prohibiting  the  taking  of  the  shilling  which  tlie 
man-servant  of  an  advocate  used  to  receive  on  every  consultation. 
Then,  as  now,  the  problem  of  accommodation  pressed,  and  the 
Faculty  were  vexed  by  "  extraneous  persons  crowding  into  the  said 
benches,  so  that  many  lawyers,  when  they  attended  for  informa- 
tion in  causes  of  importance  or  curiosity,  were  greatly  frustrated." 
In  1760  the  law  of  nature  and  nations  seems  first  to  have  been 
included  in  the  subjects  for  examination,  the  bar  '^  considering 
that  it  concerns  the  honour  of  the  Faculty  that  their  members 
should  be  versant  in  every  part  of  polite  literature."  A  most 
loyal  address  was,  on  the  motion  of  the  Lord  Advocate,  forwarded 
on  the  accession  of  George  III.,  and  though  it  was  apparently 
submitted  by  the  Dean,  its  retrospective  references  to  the  deceased 
monarch,  read  rather  strangely  in  the  light  of  a  story  relating  to 
the  Dean's  own  elevation  to  ttie  bench.  It  is  said  that  in  spite  of 
his  Jacobite  leanings  he  owed  his  judgeship  to  '^  the  astute  manage- 
ment of  his  friend  Lord  Mansfield."  *'  Learning,  while  at  Court, 
that  an  appointment  had  become  vacant,  the  Chief-Justice  at 
once  stated  what  had  occurred,  and  recommended  Mr.  Ferguson. 
The  King  immediately  asked  whether  he  was  not  objectionable  on 
political  grounds,  and  Lord  Mansfield  in  reply  said  in  a  matter  of 
course  way  that  the  Duke  of  Argyll  (who  was  in  the  presence  of 
the  King  at  the  time)  would  vouch  for  Mr.  Ferguson's  loyalty. 
The  Whig  Duke,  deprived,  perchance,  of  presence  of  mind  by  the 
unexpected  appeal,  merely  bowed."  Whatever  be  the  device  to 
which  he  owed  his  new  ])osition,  the  Dean  took  leave  of  his 
brethren  on  13th  June  1764,  in  words  which  have  an  old-fashioned 
18th  century  ring  about  them.  "The  Dean  acquainted  the  Faculty 
that  as  His  Majesty  hath  been  pleased  to  nominate  him  to  be  one 
of  the  Lords  of  the  Court  of  Session,  he  could  not  have  the 
honour  of  being  their  Deau  any  longer.  .  .  .  He  likeways  assured 
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the  Faculty  that  he  was  extremely  sensible  of  the  honour  they 
had  done  him  when  they  first  elected  him  to  be  their  Dean,  and 
for  continning  him  in  the  office  as  long  as  he  could  have  that 
honour.  And  that  as  he  had  hitherto  endeavoured  to  preserve 
the  dignity  and  privileges  of  the  Faculty,  he  would  for  the  future 
most  gladly  embrace  every  opportunity  in  his  priwer  to  promote 
the  interests  of  that  society  for  which  he  hath  such  a  high  esteem." 
He  was  succeeded  as  Dean  by  his  old  Carlisle  comp<inion  Lock- 
hart,  and  filled  the  place  on  the  bench  left  vacant  by  the  death 
of  Robert  Pringle  of  Edgefield.  In  less  than  a  month  he  also 
sacceeded  William  Grant,  of  Prestongrange,  as  one  of  the  liords 
Commissioners  of  Justiciary. 

Lord  Pitfours  picture  gives  one  quite  the  idea  of  the  old 
Scotch  judge.  The  face  indicates  shrewdness,  power,  and  con- 
viviality, and  there  is  a  glint  in  the  eye  which  suggests  the  dry 
sarcastic  humour  which  he  like  many  of  his  brethren  frequently 
exhibited.  He  always  wore  his  hat  on  the  bench  on  account  of 
vreak  eyesight,  and  the  Court  of  Session  Garland  depicts  him  as 
citing  cases  in  illustration  '*with  a  wink  and  his  hat  all  agee." 
The  learned  author  of  the  Commentaries  quotes  a  maxim  with 
vhich  he  was  wont  to  silence  those  with  whom  he  sympathized 
but  could  not  coincide.  "  It  is  not  easy,"  says  Professor  Bell, 
treating  of  the  refusal  of  courtesy  out  of  conquest,  "  to  see  a  good 
principle  for  this  distinction^  and  some  of  our  best  lawyers  (as 
Lord  Pitfour  and  Lord  Braxfield)  have  declared  that  they  can 
see  no  good  reason  for  the  distinction.  Ser^vate  terminos  quos 
fotres  vestri  posuere  is  liord  Pitfour's  answer  to  doubts  suggested 
on  the  point."  And  Pitfour's  own  note  on  another  controverted 
decision  is  worth  preserving :  **  The  bench  was  divided  and  the 
decision  was  not  relished.  A  decision  in  an  arbitrary  question  is 
of  great  authority,  not  so  when  pronounced  on  wrong  principles. 
The  case  was  not  fully  pleaded  at  first,  and  some  judges  are  like 
the  old  bishop,  who,  having  begun  to  eat  the  asparagus  at  the 
wrong  end,  did  not  choose  to  alter." 

Lord  Pitfour  amassed  a  beautiful  library,  the  sale  of  which,  in 
after  years,  extended  over  twenty-five  days.  He  was  married  in 
1733  to  Anne  Murray,  a  daughter  of  the  fourth  Lord  Elibank,  and 
one  of  their  daughters  became  the  wife  of  another  advocate,  Alex- 
ander Scrymgeour-Wedderburn  of  Birkhill.  Their  second  son, 
Patrick,  had  a  brief  but  distinguished  career  as  a  soldier.  After 
showing  signal  gallantry  as  a  young  cornet  of  the  Greys  in  the 
German  wars,  and,  while  yet  a  boy,  vanquishing  in  a  duel  one  of 
the  best  swordsmen  in  France,  who  had  spoken  disrespectfully  in 
his  hearing  of  the  British  nation,  he  invented  the  first  breech- 
loading  rifle  known  to  have  been  successfully  used  in  actual 
warfare,  and  showed  remarkable  capacity  as  a  leader  and  organizer 
of  Loyalist  levies  in  the  American  War.  His  death  at  King's 
Mountain,  where  he  "  fought  and  fell  like  a  Spartan,"  marked 
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the  turning-point  of  the  second  preat  phase  of  the  colonial 
strupgle.  It  is  interesting  to  note  that  he  concludes  the  account 
of  an  episode  before  the  battle  of  Brandy  wine — when  an  American 
officer  of  rank,  subsequently  ascertained  to  be  Washington  him- 
self, twice  rode  unsuspectingly  past  an  advanced  post  he  com- 
manded, unscathed,  because  Ferguson  was  too  generous  "  to  fire 
at  the  back  of  an  offending  individual  who  was  acquitting  himself 
very  coolly  of  his  duty" — with  an  expression  familiar  to  his  father, 
"  Farther  this  deponent  sayeth  not  as  his  bones  were  broke  a  few 
minutes  after."  A  third  son  was  for  some  time  Governor  of 
Tobago.  The  ehlest  followed  his  father's  profession,  and  is  our 
representative  of  the  tinrd  generation.  Lord  Pitfour  died  at 
Gilmerton  on  25th  June  1777. 

On  30th  July  1757  the  Records  note  the  admission  of  James 
Ferguson,  yr.  of  Pitfour.  He  never  att^iined  to  the  eminence  of 
his  father,  though  a  private  letter,  of  1792,  mentions  a  rumour 
that  he  was  "  to  get  Lord  Rockville's  gown."  Two  years  before 
that  time  he  had  deserted  the  Parliament  House  for  the  Houses 
of  Parliament,  sitting  as  member  for  Aberdeensiiire  for  the  long 
period  of  thirty  years — nearly  as  long  a  period  as  he  had  spent  in 
the  Parliament  House,  and  dyincr  as  the  father  of  the  House  of 
Commons  in  1820.  But  he  had  a  most  marked  individuality  of 
his  own,  and  was  a  well-known  figure  both  in  London,  where  his 
peculiar  lintnour  enlivened  the  society  tliat  surrounded  Pitt,  and 
in  Aberdeenshire,  where  he  did  much  for  planting  and  agricultural 
improvement.  He  was  noted  for  brevity  of  speech,  and  it  is  said 
his  only  oration  in  the  House  of  Commons  was  made  in  moving 
that  a  window  behind  his  seat  should  be  mended.  On  another 
occasion  he  rose,  and  being  as  popular  outside  as  he  was  silent 
within,  and  something  unusnal  being  expected,  was  greeted  with 
loud  cries  of  '*  Hear,  hear  I "     But  he  simply  looked  round  the 

Chamber,  and  saying  "  1*11  be  d d  if  you  do,"  sat  down.     Dean 

Pellew  records  that  Lord  Sidmouth  used  to  tell  many  stories  in 
which  he  figured.  One  day  in  particular,  "Ferguson,  with  several 
other  members,  was  dining  in  the  coffee-room  of  the  House  of 
Commons,  when  s(»me  one  came  in  to  tell  them  that  Mr.  Pitt  was 
on  his  legs.  Every  one  prepared  to  leave  the  table  except  Fergu- 
son, who  remained  quietly  seated.  *  What,'  said  they,  '  won't 
you  go  to  hear  Mr.  Pitt!'  *No,'he  replied,  '  why  should  I? 
J)o  you  think  Mr.  Pitt  would  go  to  hear  met'  *  Bur,  indeed,  I 
would,'  said  Pitt,  when  the  circumstance  was  told  to  him."  Fergu- 
son, according  to  Dean  Pellew,  used  to  insist  that  the  Government 
ought  always  to  select  a  tall  man  to  fill  the  office  of  Lord  Advo- 
cate. "  We  Scotch  members,"  be  said,  always  vote  with  the  Lord 
Advocate,  and  we  require,  therefore,  to  see  him  in  a  division. 
Now  I  can  see  Mr.  Pitt,  and  I  can  see  Mr.  Addington,  but  I 
cannot  see  the  Lord  Advocate."  Loyalty  to  his  political  chief 
was  bis  special  characteristic.     He  said  himself  that  he  *^had 
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never  voted  a<];ainst  Mr.  Pitt  but  twice,  and  both  times  on  reflec- 
tion found  that  lie  was  wrong  and  Mr.  Pitt  right."  He  is 
reported  also  to  liave  remarked  more  cynically  that  "  he  had 
heard  many  speeches  wliich  changed  his  opinion,  but  never  one 
that  changed  his  vote ;  "  while  it  was  also  said  of  him  that  he  was 
never  present  at  a  debate  and  never  absent  from  a  division.  The 
last  traditions  are  mutuallv  destructive,  and  he  could  never  have 
lived  at  a  time  nor  under  a  leader  when  one  who  framed  his 
conduct  on  such  principles  of  fidelity  was  so  valuable  to  the 
commonwealth.  Certainly  the  present  race  of  average  M.P.'s 
cannot  afford  to  throw  a  stone  at  humble,  blind,  unreasoning 
devotion,  and  Pitt  did  not  try  his  followers  with  the  gyrations 
that  attest  the  dexterity  of  some  of  his  successors. 

Pitfour*s  peculiarities  were  not  confined  to  the  House  of  Com- 
mons. It  is  said  that  he  once  so  answered  a  number  of  silly 
questions  put  to  him  by  a  London  lady,  that  she  *'  believed  Scot- 
land to  be  a  country  containing  neither  corn,  nor  trees,  nor  grass, 
but  covered  all  over  with  long  coarse  hair."  His  answer  to  some 
wiseacre  who  asked  for  his  views  on  the  extirpation  of  rooks  was 
short  and  to  the  point :  "  Shoot  the  fools  that  shoot  the  crows." 
So  strange  a  figure  would  have  been  incomplete  without  a  man- 
servant of  the  old  Scottish  type,  and  Pitfour's  John  has  found  his 
way  into  the  pages  of  Dean  Ramsay.  That  individual  used  to 
tell  wonderful  stories  in  the  north  of  the  doings  of  "  Pitt,  Pitfour, 
and  I "  in  London,  and  on  one  occasion  was  the  vehicle  of  his 
master's  characteristic  humour.  Perhaps  the  most  conspicuous 
figure  in  Aberdeenshire  was  the  famous  Duchess  of  Gordon,  the 
most  beautiful  woman  of  her  time,  who  raised  the  92nd.  It  is  said 
that  she  had  borne  a  part  in  ^*  ancient  history "  in  Edinburgh, 
which  accounted  for  the  confirmed  bachelorhood  of  Pitfour,  and  a 
great  repugnance  on  his  part  to  visit  Gordon  Castle,  the  centre  of 
the  Tory  interest  in  the  north.  After  every  other  form  of  invita- 
tion had  failed,  the  Duchess  wrote  to  John,  saying,  **  Dear  John, — 
Come  to  Gordon  Castle,  and  bring  your  master  with  you."  John 
in  dire  perplexity  went  to  his  master  to  a.sk  how  he  ought  to  reply 
to  so  startling  a  communication.  "  Answer  as  you're  addressed," 
said  Pitfour;  "if  she  begins  dear  John,  you  must  reply  dear 
Jean."  So  John  went  and  took  his  master.  Another  story  in 
which  he  figures  has  only  been  half-given  by  Dean  Kamsay. 
Pitfour  was,  when  in  the  country,  an  enthusiastic  chess-player, 
and  John's  temper  failed  when  he  and  late  supper  were  kept 
waiting.  One  evening  Pitfour  and  a  friend  were  immersed  in  a 
game,  when  the  door  opened  and  John  announced,  "  Laird,  the 
supper's  on  the  table."  "All  right,  John,  we'll  be  there  pre- 
sently," was  the  reply.  Quarter  of  an  hour  passed,  and  John 
appeared  again,  "  I  was  saying,  laird,  the  supper's  ready." 
"  We'll  be  down  in  a  minute,  tfohn."  Another  quarter  of  an 
hour,  however,  elapsed*  and  then  the  door  was  flung  open,  and 
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John,  marching  straight  up  to  the  board,  swept  all  the  pieces  off 
it,  with  the  words,  "  Come  awa  to  your  sapper,  laird,  when  yeVe 
bid."*  **  John/'  said  his  master,  "  this  will  not  do,  you  and  I  must 
part."  "  Aweel,  laird,"  said  John,  "  we'll  see  about  that  in  the 
morning."  But  when  morning  came,  and  the  subject  was  recurred 
to,  John  was  equal  to  the  occasion.  "Whaur's  yer  honour 
ganging  till  ?  Whaur*ll  ye  be  sae  comfortable  as  in  yer  ain 
hoose,  laird,  for  I'm  no  gaun  awa:  I  ken  owre  weel  when  Tm 
weel  aff." 

Ferguson  had  been  unsuccessful  in  his  first  election  contest  in 
17^6.  The  Montagues  and  Capulets  of  North-Eastern  Scotland  in 
these  days  were  the  ancient  house  of  Gordon,  on  the  Tory  side,  and 
the  Duffs,  where  prosperity  was  of  more  recent  growth,  on  that  of 
the  Whigs.  They  threw  their  whole  strength  into  the  scale  of  their 
kinsman,  George  Skene  of  Skene,  and  carried  the  day  for  the 
time.  An  old  ballad  enumerates,  among  those  who  took  part  in 
the  election,  "  the  Lord  of  the  Protestant  mob,"  and  the  father  of 
Lord  Byron,  described  as  '*  an  Englishman  married  in  haste  to  an 
heiress  that  suited  him  just  to  his  taste,"  while  two  freeholders 
were  not  allowed  to  vote  for  having  attended  a  Nonjuring  chapel 
within  the  preceding  twelve  months.  But  four  years  later  Pit- 
four's  prospects  were  so  good  tliat  his  opponent  retired  before  the 
poll  was  taken,  and  though  frequently  afterwards  assailed,  he  was 
never  dislodged.  On  one  occasion  the  highest  influence  was 
exerted,  for  Lord  Grenville  wrote  from  Downing  Street,  on  24th 
October  1806,  to  the  Marquis  of  Buckingham,  the  following 
delightful  specimen  of  election  correspondence : — 

"  Mr  Dearest  Brother, — There  is  a  chance  of  turning  out 
Mr.  Ferguson  from  the  county  of  Aberdeen,  one  of  Lord  Melville's 
most  devoted  adherents,  and  bringing  in  a  General  Hay,  who  is 
warmly  supported  by  Lord  Fife,  if  Dingwall  (the  old  jeweller) 
can  be  prevailed  upon  to  use  his  influence,  which  will  decide  no 
less  than  four  votes.  He  is  said  to  have  expressed,  on  this  occa- 
sion, a  disposition  to  act  according  to  the  wishes  of  our  family. 

'*  Do  you  think  you  can  write,  or  dictate  for  Lord  Temple  to 
write,  a  guarded  letter,  requesting  him  to  do  this,  and  describing 
General  Hay  as  the  friend  of  Lord  Fife,  the  old  friend  of  your 
family,  and  Lord  G.'s,  etc.  etc. 

^'  If  this  can  be  done,  enclose  the  letter  to  me  by  return  of  post, 
and  it  will  be  sent  to  him  through  Perry  of  the  Morning  ChronicUy 
who  is  his  nephew,  and  will  not  deliver  it  unless  he  thinks  it  likely 
to  do  good.  But  you  will  obviously  see  that  what  is  done  through 
these  channels  must  be  guardedly  done." 

But  **  Lord  Melville's  devoted  adherent "  retained  his  hold  of  his 
seat  long  after  the  coalition  Government  had  closed  its  career,  and 
a  simple  monument  of  Peterhead  granite,  afterwards  erected  by  him, 
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still  exists  to  attest  both  Ins  adherence  to  Lord  Melville  and  his 
friendship  for  Lord  Melville's  greater  chief.  The  inscription  is  one 
of  the  best  we  have  ever  seen,  and  peculiarly  suited  to  the  sublime 
yet  simple  character  of  Pitt.  *^MeinoricB  Gulielmi  Pitt  et  Henrid 
Dwidas  vicecomMs  MelvilU,  Friscce  virtutis  virordm^  Ex  indigenis 
marmoribus  diirisstmis,  At  quibuB  illorum  fama  perennior  Donum 
dedti,'^  etc. 

Lord  Pitfour's  Edinburph  house  was  situated  close  to  the 
Parliament  House,  being  No.  333  of  the  High  Street.  It  is 
carefully  described  by  Dr.  Chambers  in  the  Traditions  of  Edinburgh^ 
and  according  to  him  was  "  the  last  house  in  the  old  town  inhabited 
l)y  a  gentleman  of  fortune  and  figure."  The  member  of  Parlia- 
ment was  buried  from  it  in  1820,  and  his  younger  brother,  said  to 

1)6  the  original  of  W in  Peter^s  Letters  to  his  Kinsfolk,  also 

resided  in  it,  and  dispensed  there  a  curious  old-world  hospitality 
long  after  the  fashion  of  Edinburgh  had  crossed  the  Mound.  He 
kept  a  most  capital  cellar,  which  was  sold  after  his  death,  and 
according  to  Dr.  Chambers,  "  one  parcel  marked  *  my  mother's 
^rine '  brought  a  great  price  on  account  of  its  supposed  age,  Mrs. 
Ferguson  being  known  to  have  died  forty  years  before  the  sale ; 
but  after  all  it  turned  out  to  he  nothing  better  than  a  manufacture 
of  the  good  lady's  own  distilled  from  the  humble  Scottish  goose- 
berry." It  was  quite  like  the  old  gentleman  to  play  a  practical 
joke  on  his  executors  and  the  friends  who  survived  him. 

Such  are  the  fragments  we  have  been  able  to  gather  of  three 
continuous  lives  spent  consecutively  in  the  Parliament  House  to 
within  sev^n  years  of  a  complete  century,  for  it  was  not  till  1790 
that  the  last  entered  Parliament.  They  very  nearly  illustrate  the 
private  life  of  the  Scottish  advocate  from  the  Revolution  to  the 
Reform  Bill.  And  they  are  offered  as  a  contribution  towards  the 
complete  history  of  Edinburgh  worthies,  and  reconstruction  to  the 
mind's  eye  of  the  Parliament  House,  as  it  was  from  the  days  of 
Dutch  William  to  the  glorious  time  "  when  George  the  Third  was 
King." 
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Is  M Master  v.  The  Caledonian  Railway  Company y  Nov.  27, 1885 
(First  Division),  the  original  pursuer,  who  had  been  injured  by 
the  fault  of  defenders,  and  had  brought  an  action  of  damages 
accordingly,  died,  and  his  father  as  executor  was  vested  in  his  place. 
The  jury  having  awarded  damages,  the  defenders  applied  for  a 
new  trial  upon  the  ground  that  the  award  was  excessive.  One 
peculiar  question  raised  will  appear  in  the  following  quotation 
from  the  Lord  President's  judgment:  "It  is  a  case  where  the 
injury  has  resulted  in  the  death  of  the  injured  person  after  he  had 
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raised  his  action  of  damages,  and  it  was  contended  upon  the  part 
of  the  defenders  that  the  whole  damage  which  the  pursuer  could 
possibly  demand  or  receive  in  such  an  action,  as  the  executorof  the 
injured  person,  was  the  loss  actually  sustained  by  the  deceased: — ^the 
pecuniary  loss  actually  sustained  by  the  deceased,  and  a  sum  by 
way  of  solatium  for  the  suffering  which  he  endured  during  his 
survivance.  Now  I  am  not  satisfied  that  that  is  necessarily  the 
limit  of  the  damage.  If  it  had  been  foreseen  that  the  man  was  to 
die  very  shortly  after  the  occurrence  of  the  injury,  or  verj"  shortly 
after  the  time  when  the  trial  was  to  take  place,  there  may  be  a 
question  whether  he  would  not  have  been  entitled  to  damages  for 
the  shortening  of  his  life.  And  so  it  may  be  a  question  whether 
his  executor,  as  now  representing  him,  is  not  entitled  to  damages 
for  that  very  same  thing."  Lord  Shand  thought  that  the  damages 
were  excessive:  "I  cannot  assent  to  the  argument  that  in  the 
actual  circumstances,  and  having  regard  to  the  death  of  the 
original  pursuer,  the  sum  may  not  properly  be  estimated  at  a 
smaller  amount  than  it  would  have  been  in  different  circumstances, 
i,e.  in  the  case  of  the  deceased  having  survived,  but  lame,  to  some 
extent,  for  life." 

In  Macrae  v.  The  Edinburgh  Tramtoay  Company^  Dec.  1,  1885 
(First  Division),  the  Court  held  that  it  was  too  late  to  accept  a 
judicial  tender  after  the  case  had  been  remitted  by  joint  minute  to 
a  judicial  referee.  "  An  offer,"  said  the  Lord  President,  "  made 
by  a  party  'without  any  limit  of  time  being  appended,  may  become 
inoperative  by  a  change  of  circumstances.  The  offer  might  be 
perfectly  fair  and  reasonable  at  one  time  and  not  at  another,  and 
accordingly,  by  the  ordinary  law  of  contract,  constituted  by  offer 
and  acceptance,  if  the  circumstances  change  materially  between 
the  time  the  offer  is  made  and  its  acceptance,  then  the  offer  will 
not  be  binding.  Here  the  judicial  referee  has  determined  that  the 
pursuer  is  not  entitled  to  so  large  an  amount  as  the  sum  tendered, 
and  there  can  be  no  doubt  of  the  fact  that  the  pursuer  was  aware 
of  the  sum  which  he  was  to  receive  under  his  reference  in  these  cir- 
cumstances. I  do  not  think  the  pursuer  was  in  good  faith  to  accept 
an  offer  made  to  him  in  a  totally  different  state  of  circumstances.'* 

In  Bownie  v.  Blacky  Dec.  5  (First  Division),  we  find  another  of 
these  attempts,  made  from  time  to  time,  to  limit  proof  after  the 
favourite  practice  of  our  old  law.  It  was  an  action  of  damages 
for  slander,  and  the  defender  in  defence  maintained  that  the 
agents  in  the  cause,  acting  with  authority  from  their  clients,  had 
made  an  agreement  under  which  the  defender  was  to  disclose  the 
name  of  the  person  who  had  informed  him  of  the  subject-matter 
of  the  slander,  and  no  proceedings  were  to  be  taken  against  the 
defender.  To  this  the  plea  of  " innominate  contract"  was  taken, 
and  it  was  maintained  that  such  an  agreement  could  only  be  proveil 
by  writ  or  oath.  This  plea  is  not  one  viewed  with  favour.  It  was 
repelled  in  the  recent  case  of  Foster  v.  Caird  (4  R.  1141).    Had  it 
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been  sastained  in  that  case,  we  may  observe,  from  a  knowle(l<je 
of  the  subsequent  proceedings,  that  f^ross  injustice  would  have  been 
(lone.  In  Downie^s  case  the  Lord  President  said :  "  It  may  not  be 
a  nominate  contract  in  the  ordinary  sense  of  that  term,  though 
perhaps  it  might  be  held  to  fall  under  the  head  of  compromise,  but, 
80  far  as  I  can  see,  it  is  a  contract  which  can  be  proved  by  parole 
evidence  in  the  onlinary  way."  Lord  Shand  endorsed  the  follow- 
ing statement  of  the  law  upon  this  point:  "The  proof  of  an 
innominate  contract  is  not  restricted  to  writ  or  oath  unless  the 
stipulations  are  of  an  unusual  and  extraordinary  character.'* 

In  Martin  v.  MacdougalVs  Tnistets^  Dec.  5,  1885  (Second 
Division),  it  was  held  that  trustees  of  a  bursary,  although  they  had 
deviated  from  the  terms  advertised  for  competitors,  were  not  liable 
in  damages  to  a  competitor  prejudiced  by  this  deviation,  in  respect 
that  there  was  no  contract  between  him  and  them.  They  had 
declared  the  persons  eligible  for  examination  to  be  students  about 
to  enter  their  first  session  at  the  university — and  this  was  the 
position  of  the  pursuer.  But  they  admitted  to  examination  and 
cooferred  the  bursary  upon  one  who  had  already  attended  during 
one  session.  Lord  Young,  while  holding  that  the  trustees'  action 
was  plainly  at  variance  with  their  advertisement  and  invitation  to 
competitors,  nevertheless  held  that  they  had  done  no  "  actionable 
wrong"  to  the  pursuer,  and  this  view  was  concurred  in  by  the 
other  judges. 

In  MUtu  v.  Afilne,  December  8,  1885,  the  First  Division  have 
reversed  Lord  Fraser  upon  a  question  arising  out  of  the  Married 
Women's  Property  Act  of  1881.  There  were  here  mutual 
actions  of  divorce,  and  the  wife  made  the  usual  application  for 
an  interim  award  of  expenses.  This  Lord  Fraser  refused, 
advancing  as  one  reason  that  the  above  Act  cut  away  the 
ground  upon  which  this  practice  of  giving  expenses  rested. 
'^The  practice,"  he  said,  '*  rested  upon  this  principle,  that  the 
wife  had  no  personal  estate.  It  was  all  swept  away  by  the 
husband's  fus  marUV*  Notwithstanding  the  great  weight  which 
most  ever  attach. to  Lord  Fraser's  views  upon  such  questions, 
most  lawyers,  we  suspect,  will  concur  with  the  Lord  President, 
who,  in  giving  judgment,  observed :  *'  The  Lord  Ordinary  says 
that  the  practice  of  allowiuj^  a  married  woman's  expenses  rested 
upon  this  principle,  that  by  the  opei*ation  of  the  husband's  jus 
marUi  the  wife  had  no  personal  estate.  Now,  that  is  quite  true, 
and  it  is  the  foundation  of  the  rule  which  has  hitherto  been  acted 
upon.  But  it  must  be  kept  in  mind  that  these  Acts  had  not  the 
effect  of  bestowing  upon  any  married  woman  separate  estate. 
All  that  thev  did  was  to  protect  any  estate  of  which  she  might 
be  possessed.  While,  therefore,  the  effect  of  these  Acts  is  to 
extinguish  the  jus  mariti  as  regards  the  wife's  estate,  the  question 
will  always  remain  whether  the  wife  has  any  separate  estate  to 
be  protected.    If  she  has  no  separate  estate,  then  she  is  exactly 
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in  the  position  a  wife  was  in  prior  to  the  passing  of  these  Acts. 
and  she  is  entitled  to  an  award  of  expenses."  The  Court  also 
held  that  daily  wages  earned  by  the  wife  did  not  amount  to  a 
separate  estate,  so  as  to  warrant  a  refusal  of  the  interim  award. 

In  Ettssdl  V.  Cklandj  December  11,  1885  (First  Division),  an 
important  question  of  presumed  payment  and  discharge  was 
raised.  An  old  man,  in  bad  health,  invited  his  brother  to  come 
and  reside  with  him,  and  manage  his  farm.  This  the  latter  did  for 
several  years.  After  the  death  of  the  former  his  representatives 
brought  an  action  of  accounting  against  his  brother.  No  books 
had  been  kept.  The  Sheriff,  after  debiting  the  defender  with 
certain  items,  and  crediting  him  with  others,  brought  oat  a 
balance  in  favour  of  the  pursuer.  But  the  Court  of  Session 
held  that  this  case  came  under  the  principle  laid  down  in  Stuart 
V.  Maconochie's  Trxistees  (14  Sh.  412),  that  there  was  a  strong 
and  legal  presumption  that  everything  was  settled  unless  the  con- 
trary was  shown,  and  the  defender  ^^'as  consequently  assoilzied. 

The  decision  in  Anderson  v.  Blackwood^  December  16,  1885 
(Second  Division),  will  be  welcomed  by  all  pedestrians.  It  fally 
establishes  the  right  of  such  to  be  protected  from  the  actions  of 
reckless  drivers.  The  pursuer  had  been  knocked  down  by  a  van. 
In  an  action  of  damages,  which  he  raised  in  the  Sheriff  Court  of 
Lanarkshire,  the  Sheriffs  assoilzied,  because  they  found  that  the 
driver  had  not  been  acting  in  a  reckless  manner,  and  had  called 
out  to  warn  the  pursuer.  But  the  Court  of  Session  reversed,  and 
awarded  damages.  The  following  remarks  of  Lord  Young  are 
characterized  by  sound  common  sense:  ''My  opinion  is  not 
founded  on  the  pace.  The  driver  was  going  at  such  a  pace  that 
he  could  without  difficulty  have  pulled  up  in  time ;  if  not,  that 
itself  would  have  been  fault.  The  appellant  was  walking  along 
the  road,  where  he  was  entitled  to  be,  and  he  was  knocked  down 
and  hurt.  The  driver  was  not  entitled  to  knock  him  down ;  it 
was  his  duty  to  avoid  him.  He  could  quite  well  have  done  so  ; 
and  that  he  could,  but  did  not,  seems  to  have  been  because  he 
thought  that  the  man  must  get  out  of  his  way.  There  is  prima 
fcvde  fault  leading  to  liability,  if  a  driver  of  a  carriage  so  knocks 
up  against  a  passenger.  It  is  his  duty  to  be  able  to  pull  up, 
and  to  do  it^  and  not  just  to  run  over  one  who  even  from  stupidity 
does  not  get  out  of  the  way." 

In  WUson^  December  16,  1885  (First  Division),  the  Court 
refused  to  hold  that  the  3rd  and  4th  sections  of  the  Citation 
Amendment  Act  of  1884  had  been  complied  with,  where  the 
intimation  had  been  made  by  two  apprentices  of  a  lawyer  posting 
a  print  with  the  interlocutor  endorsed  thereon  in  registered 
letters. 

In  Stuart  v.  Moss^  December  5,  1885  (Second  Division),  a 
theatre  manager  was  sued  for  damages  in  consequence  of  having 
written  to  the  conductor  of  a  troupe  of  actors  (whose  engage- 
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ment  to  perform  in  his  theatre  he  had  cancelled)  ia  these 
terms :  "  xou  made  your  engagement  under  false  pretences ;  you 
advertise  what  you  are  not  capable  of  performing."  The  Court 
held  that  these  expressions  were  capable  of  bearing  an  innuendo  of 
fraudulent  conduct  and  wilful  deceit,  but,  at  the  same  time,  were 
of  opinion  that  it  was  necessary  to  take  an  issue  of  malice  because 
under  the  circumstances  the  defender  had  a  right  to  express  his 
opinion.  Lord  Young's  remarks  upon  this  subject  of  "  malice  " 
may  be  quoted :  "  There  is  in  truth  no  action  for  slander  without 
malice.  Malice  is  the  foundation  of  all  such  actions,  whether 
the  defender  be  in  what  is  called  privilege  or  not;  and  the 
difference  between  a  case  of  privilege  and  one  in  which  the 
defender  is  not  privileged  is  no  more  than  this,  that  in  the  latter 
the  roan  who  has  had  no  occasion  to  write  or  speak  in  a  defama- 
tory manner  of  another,  but  has  nevertheless  done  so,  shall  be 
assumed  to  have  acted  maliciously,  unless  the  contrary  be  proved. 
Malice  is  assumed  from  the  mere  fact  of  his  so  writing  or 
speaking  of  his  neighbour.  In  cases  of  privilege,  on  the  other 
hand,  whicli  are  cases  in  which  one  has  legitimate  occasion  to 
speak  or  write  in  a  defamatory  manner  of  one's  neighbour, 
malice  is  not  assumed  but  must  be  proved." 

In  M'Naught  v.  MiUigan,  December  17,  1885  (First  Division), 
one  partner  of  a  dissolved  firm  was  sued  for  a  firm  debt.  This 
action  was  held  to  be  incompetent,  and  it  was  further  held  that 
the  pursuer  could  not  cure  the  defect  by  means  of  a  supplementary 
action  against  the  other  partners.  '*  I  think,*^  said  the  Lord 
President,  "that  would  be  a  bad  form  of  procedure.  The 
parsuer  can  bring  a  new  action  against  all  the  partners.  Whether 
it  is  bound  to  call  the  firm  which  has  been  dissolved,  depends  on 
circumstances  we  do  not  know  of,  but  he  is  at  any  rate  bound  to 
call  all  the  partners,  and  there  is  nothing  in  dismissing  the 
action  that  can  prevent  him  from  doing  so." 

The  case  of  the  National  Bank  v.  Union  Bank^  December  18, 
1885,  decided  by  a  majority  of  the  whole  Court,  is  one  of  great 
interest.  A  party  indebted  to  the  National  Bank  granted  an  ex 
facie  absolnte  disposition  of  heritable  property  to  them.  By  a 
back  letter,  however,  it  was  agreed  that  this  disposition  should  be 
held  in  security  for  advances  made  or  to  be  afterwards  made. 
The  dbponer  became  a  debtor  to  the  Union  Bank,  and  assigned 
her  reversionary  interest  in  this  property  to  them,  the  assignation 
being  intimated  to  the  National  Bank.  It  was  subsequently 
found  that  the  subjects  conveyed  were  insufficient  to  pay  both? 
and  a  special  case  was  submitted  by  the  banks  to  the  Court  t( 
determine  whether  or  not  the  National  Bank  had  any  preferenc(i 
for  the  advances  made  after  it  had  been  intimated  to  them  that 
the  disponer  had  given  her  reversionary  interest  over  for  onerous 
consideration  to  another.  The  National  Bank  contended  that, 
looking  to  the  terms  of  the  back  letter,  which  alone  qualified  what 
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would  have  been  otherwise  an  absolute  conve^'ance,  they  were 
entitled  to  hold  these  subjects  not  onlj  in  security  for  past 
advances  but  for  those  to  be  made;  while  the  Union  Bank 
maintained  that  after  the  assignation  of  the  reversion  to  them 
was  intimated  to  the  National  Bank,  the  latter  could  not  in  good 
faith  make  any  further  advance  upon  a  security  which  had 
become  another's  for  onerous  consideration.  A  majority  of  the 
judges  have  upheld  the  contention  of  the  National  Bank.  We 
would  call  particular  attention  to  the  elaborate  opinion  of  Lord 
Fraser,  in  which  he  distinguishes  between  an  tx  facU  absolute 
disposition  Qualified  by  back  letter  and  a  mere  disposition  in 
security.  Tne  view  taken  by  the  majority  of  the  judges  may, 
perhaps,  be  held  to  be  briefly  expressed  in  this  single  sentence  from 
the  Lord  President's  judgment :  *'  The  right  which  Mrs.  M* Arthur 
really  had,  and  which  she  conveyed  to  the  Union  Bank,  was  to 
demand  a  reconveyance  from  the  National  Bank  upon  payment 
of  anything  doe  to  the  said  bank  at  the  date  of  the  demand." 
The  minority,  on  the  other  hand,  held  that  as  the  Union  Bank 
acquired  the  rights  of  the  cedent  as  at  the  date  of  the  intimated 
assignation,  they  could  not  be  prejudiced  by  the  fact  of  advances 
subsequently  made,  and  made  by  those  who  knew  that  their 
debtor  had  parted  with  that  interest  in  the  property  which  under 
tlie  back  letter  she  had  formerly  retained. 

In  Sobertsan  v.  Scott  and  another,  December  19,  1885  (First 
Division),  it  has  been  decided  :  (1)  that  the  bankrupt  has  no  right 
to  appeal  under  the  127th  section  of  the  Act  of  1856,  which  pro- 
vides for  the  appeal  of  any  creditor  "  dissatisfied  with  the  decision 
of  the  trustee ;  (2)  that  although  the  169th  section  enables  the 
bankrupt  to  appeal,  his  appeal  must  be  taken  within  fourteen  days 
of  the  deliverance  appealed  against,  and  that  when  it  was  not 
taken  until  the  fifteenth  day,  it  was  incompetent  to  receive  it. 
Lord  Shand  dissented,  and  was  in  favour  of  a  more  liberal  inter- 
pretation of  the  127th  section,  as  well  as  greater  latitude  as  to 
time. 


i&ebUtos. 


A  Treatise  on  the  Laio  of  Bankruptcy  in  Scotland;  with  an 
Appendix  containing  Statutes,  Acts  of  Sederunt,  and  Forms. 
By  Henry  Goudy,  LL.B.,  Advocate.  Edinburgh  :  T.  &  T. 
Clark.     1886. 

The  author  of  this  work  says  in  his  preface :  "  A  new  treatise 
on  the  Law  of  Bankruptcy  in  Scotland  scarcely  requires  any 
apology  for  its  appearance."     We  imagine  that  most  lawyers  and 
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the  public  generally  will  agree  with  him.  The  subject  is  one  of 
great  importance.  Bankrupts  are  a  species  of  the  poor  we  have 
always  with  us — and  are  likely,  it  is  to  be  feared,  to  have  in 
increasing  numbers — unless  the  Royal  Commission  can  discover 
the  cause  and  find  a  cure  for  the  present  depression  of  trade. 
With  the  affairs  of  the  bankrupt  are  involved  the  interests  more 
or  less  of  a  very  much  larger  class  in  the  shape  of  creditors ;  while 
a  perfect  host  of  professional  men  are  constantly  engaged,  as  trus- 
tees and  agents,  in  sifting  claims  and  declaring  dividends.  Many 
and  subtle  have  been  the  questions  raised  under  the  process  of 
sequestration,  while  in  the  bankruptcy  statutes,  extending  over 
a  period  of  well-nigh  three  centuries,  we  behold  an  admirable 
illustration  of  the  steady  development  of  our  commercial  law — ^at 
first  meagre,  as  was  our  commerce,  now  a  stately  and  elaborate 
stmcture. 

Former  treatises  upon  the  subject  of  bankruptcy  have  been 
perhaps  either  too  ponderous  or  too  slight  to  serve  everyday  pur- 
poses. The  Commentaries  of  Mr.  Bell  will  ever  remain  the  leading 
authority  upon  this  subject.  Of  such  great  importance  did  it 
appear  to  him,  that  he  has  contemplated  nearly  the  whole  of  our 
civil  law  from  the  practical  if  somewhat  dreary  point  of  view  of 
an  insolvent's  trustee.  Hitherto  we  have  had  nothing  inter- 
mediate between  the  portly  volumes  of  Bell  and  the  minor  works 
of  Burton,  Kinnear,  and  Murdoch.  That  of  the  latter  is  professedly 
only  a  manual,  although  a  most  useful  one,  and  likely  to  continue 
so,  while  those  of  the  two  former  are  rather  out  of  date.  Mr. 
(Youdy  has  aimed  at  occupying  a  middle  place,  and  we  think  he 
has  been  successful  in  the  accomplishment  of  his  aim. 

In  an  introduction,  which  is  at  once  interesting  and  concise,  Mr. 
Goudy  sketches  the  past  history,  and  indicates  what  in  his  opinion 
ought  to  be  the  future  reforms  of  our  bankruptcy  law.  The  ancient 
Scottish  bankrupt  was  not  made  the  subject  of  very  lengthy 
statutes.  But  he  was  from  the  first  treated  as  an  objectionable 
personage.  He  was  a  rebel,  whose  misfortune,  often  innocent, 
was  deaJt  with  as  a  species  of  treason.  He  was  clothed  like  Joseph 
with  a  coat  of  many  colours,  although  awarded  to  him  from  no 
motives  of  affection.  The  cessio  was  nis  earliest  remedy,  but  the 
struggle  to  obtain  it  was  often  severe,  and  not  always  successful. 
Doubtless  our  present  bankruptcy  laws  are  amongst  the  blessings 
which  we  owe  to  the  Union.  The  Act  of  1772  was  based  upon 
a  much  older  English  statute,  and  although,  as  Mr.  Goudy  pomts 
out,  it  proved  the  first  realization  of  the  true  principles  of  bank- 
nipt  law  in  Scotland,  it  had  to  meet  with  the  opposition  of  our 
lawyers,  trained  to  attach  more  importance  to  antiquated  feudal 
than  to  modern  commercial  law.  W  ithin  the  last  few  years,  our 
legislators  have  been  very  busy  in  the  work  of  altering  and  amending 
the  law  relating  to  debt  and  debtors.  But,  looking  into  the  future, 
Mr.  Goudy  sees  a  necessity  "  for  some  more  effective  compulsitor 
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over  recalcitrant  debtors  than  at  present  exists."  We  agree  with 
liim,  that  there  are  drawbacks  to  tlie  present  system  of  cessios. 
Their  expense  is  alarming,  and  the  provisions  of  Acts  of  Sederunt 
have  not  tended  to  render  their  machinery  more  simple.  On  the 
other  hand,  we  see  not  a  few  difficulties  in  the  revival  of  imprison- 
ment for  those  who  wilfully  refuse  to  pay  debts.  Would 
Government  be  prepared  to  defray  the  cost  of  carrying  warrants 
of  imprisonment  into  execution?  In  the  limited  class  of  cases  in 
which  imprisonment  is  still  competent,  this  expense  has  been  found 
a  serious  difficulty. 

Mr.  Goudy  also  calls  for  a  consolidation  of  our  bankruptcy  law. 
Probably  no  one  is  better  able  to  testify  at  the  present  moment 
than  he  is,  to  the  necessity  for  such  a  consolidation.  It  has  been 
I'endered  more  urgent  by  the  recent  minor  statutes  relating  to 
debtors,  which  are  themselves  the  result  of  hasty  legislation. 
"In  this  introduction,"  says  Mr.  Goudy,  "no  less  than  ten  bank- 
ruptcy statutes  have  been  mentioned  as  presently  in  force,  from  the 
Act  1621,  c.  18,  down  to  the  Bankruptcy  Frauds  and  Disabilities 
Act  of  1884.  It  is  thought  that  the  incorporation  of  these  statutes 
and  the  various  Acts  of  Sederunt  in  a  general  enactment,  wouh I 
not  be  a  matter  of  serious  difficulty,  and  at  any  rate  the  advantage 
that  would  result  from  such  consolidation,  with  the  consequent 
elimination  of  much  obsolete  and  unnecessary  matter,  would 
abundantly  repay  any  labour  spent  on  the  task.  It  would  pave 
the  way  to  a  solution  of  the  more  difficult  problem  of  a  complete 
bankruptcy  code  for  the  United  Kingdom." 

Mr.  Goudy  has  divided  his  treatise  into  six  parts.  The  first  of 
these  deals  with  simple  insolvency,  the  second  with  notour  or 
public  insolvency,  or,  in  other  words,  bankruptcy.  Such  a  dis- 
tinction was,  as  the  author  points  out,  unknown  in  our  law  prior 
to  the  Act  of  1696,  which  introduced  the  "notour  "  bankrupt,  and 
these  two  parts  are  just  commentaries  upon  the  statutes  of  1621 
and  1696  respectively.  It  is  not  until  the  third  part  that  we  come 
to  sequestration,  or  the  legal  mode  of  divesting  a  bankrupt  of  his 
estate  for  the  common  benefit  of  his  unfortunate  creditors.  This, 
although  dimly  shadowed  forth  in  our  old  form  of  cemaSy  was 
practically  a  system  introduced  from  England,  and  rendered 
necessary  by  the  increasing  importance  of  our  commercial  trans- 
actions. This  subject  of  sequestration  is  treated  of  at  great  length 
under  twenty-one  separate  divisions  or  chapters.  One  of  them  is 
devoted  to  the  important  subject  of  the  proof  of  debt  in  connection 
with  the  petitioning  and  voting  of  creditors.  Every  one  who  has 
had  to  do  with  a  disputed  election  knows  the  ingenious  objections 
to  which  a  voting  claim  can  give  rise.  Under  the  head  of  the 
examination  of  the  bankrupt,  Mr.  Goudy  makes  the  startling  state- 
ment that  the  Sheriff's  absence  is  liable  to  nullify  the  examination. 
We  suspect  a  good  many  of  these  investigations  might  be  set  aside 
as  vitiated,  if  this  be  the  case.     The  practice  formerly,  if  not  now, 
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at  the  centre  of  Scottish  commerce  was  merely  to  call  in  the  aid 
of  the  Sheriff  when  a  difficulty  arose,  or  the  bankrupt  proved 
troublesome^  and  it  was  desirable  to  remind  him  of  the  prison. 

In  the  remaining  divisions  Mr.  Goudy  treats  of  the  other 
modes  of  distributing  insolvent  estates ;  of  the  ranking  of  securi- 
ties and  preferable  debts;  of  imprisonment  for  debt,  and 
iDtemational  and  criminal  bankruptcy.  The  appendix  extends 
to  nearly  200  pages.  It  is  large,  but  will  be  found  to  consist  of 
no  mere  useless  padding.  In  addition  to  the  statutes,  Acts  of 
Sederunt,  and  notes  by  Accountant  in  Bankruptcy,  there  are  no 
less  than  ninety-eight  forms  relating  to  sequestration,  and  a  number 
for  use  in  cessios  and  extrajudicial  liquidation.  These  will  be 
doubtless  of  much  value  to  trustees.  At  present,  such  officials  are 
apt  to  relegate  to  the  law  agent  work  which  properly  falls  under 
their  own  proper  sphere.  But  with  such  a  book  as  this,  the  trustee, 
if  a  business  man,  and  none  but  business  men  ought  to  occupy  the 
post  may  be  very  independent  of  the  law  agent. 

We  believe  that  Mr.  Goudy's  work  will  be  found,  by  those  who 
have  occasion  to  make  use  of  it,  to  be  well  and  carefully  executed. 
It  must  have  been  a  troublesome  work,  and  not  particularly  attrac- 
tive. Even  within  the  limited  sphere  of  Scotch  law,  there  are 
many  subjects  more  interesting  and  lively  than  that  of  sequestra- 
tion. But  there  are  few  more  important  from  a  practical  point  of 
view,  and  we  venture  to  say  that  this  book  will  rank  amongst  the 
most  valuable  contributions  to  our  modem  legal  literature. 


Manual  of  the  Law  of  Scotland  as  to  the  Belations  between  Agricid- 
tural  Tenants  and  their  Lalmcrei's,  Servants,  Merchants,  and 
Bowers.  By  William  Dunsmore,  Advocate.  Edinburgh : 
William  Blackwood  &  Sons. 

Ix  the  course  of  last  autumn  the  readers  of  the  fashionable  London 
joomal,  the  QiLceny  were  informed  that  a  treatise  upon  the  law  of 
Scotland,  by  Mr.  William  Dunsmore,  of  the  Scottish  Bar,  was  in 
an  advanced  state  of  preparation.  In  such  a  newspaper  one  would 
have  expected  to  read  the  announcement  of  a  new  society  novel 
from  the  pen  of  some  languishing  nobleman,  rather  than  that  of  a 
sober  treatise  upon  a  subject  so  prosaic  as  the  law  of  Scotland. 
Bat  apart  from  the  peculiarity  of  such  a  vehicle  having  been 
chosen  for  the  announcement,  there  was  nothing  to  surprise  any 
one  who  knew  Mr.  Dunsmore's  energy  and  enterprise  in  an  intima- 
tion which  suggested  his  aspiration  to  follow  in  the  steps  of  our 
institutional  wnters.  The  character  of  the  work  now  before  us 
hardly  bears  out  the  promise ;  but  that  is  entirely  the  fault  of  the 
announcement,  and  not  of  the  learned  author.  To  be  a  treatise  upon 
the  law  of  Scotland  of  a  character  like  that  of  the  institutional 
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writers,  the  Work  of  Mr.  Dunsmore  makes  no  claim.  As  he  frankly 
states  in  his  preface,  he  has  "  tried  to  state  in  handy  form  the  leadin*; 
rules  of  law  regulating  the  rights  and  responsibilities  of  agricultural 
tenants  in  relation  to  the  persons  with  whom  most,  if  not  the  whole, 
of  their  business  as  such  is  transacted.**  Now,  to  write  a  popular 
handbook  upon  any  legal  subject  is  a  task  nearly  as  difficult  as  to 

{)reach  a  good  sermon  to  children.  Failure  is  certain  to  follow  the 
atter  attempt  unless  the  preacher  is  content  entirely  to  ignore  the 
adult  portion  of  his  audience :  a  sermon  spedoMy  adapted  to  chil- 
dren is  never  a  success.  In  the  same  way,  the  author  who  desires 
to  write  a  popular  legal  handbook  should  try  to  forget  the  lawyers 
and  to  speak  as  to  laymen  in  a  layman's  language.  Measured 
by  this  canon,  Mr.  Dunsmore  has  not  been  wholly  successful. 
He  tells  us  that  "although  the  Manual  is  mainly  elementary, 
perhaps  it  may  sometimes  prove  useful  even  to  lawyers  as  a  ready 
reference  to  authorities  in  which  principles  are  fully  expounded  if 
not  otherwise."  But  the  lawyer  who  desires  references  has  more 
elaborate  treatises  beside  him,  and  has  no  need  to  turn  to  a  popular 
manual  in  search  of  them.  All  throuorh  the  work,  Mr.  Dunsmore 
has  evidently  had  the  lawyer  always  before  his  eyes.  Surely  the 
following  sentence,  for  example,  was  never  meant  for  a  popular 
reader : — 

"  The  owner  does  not  lose  his  right  to  let  or  lease  by  granting  a 
bond  and  disposition  of  the  subjects  in  security ;  but  though  never 
explicitly  decided,  it  seems  otherwise  where  the  security  is  in  the 
form  of  an  absolute  disposition  duly  recorded,  even  though  that 
should  be  qualified  by  a  back  bond  or  letter  (unless,  perhaps^  where 
the  latter  also  has  been  duly  recorded,  see  per  Lord  Cowan  in 
Rankin,  infra)^  in  which  event  it  has  been  said  that  the  disponer 
is  divested  and  is  merely  the  creditor  on  the  disponee's  obligation  to 
reconvey  (per Lord  Fullerton  in Eobertsan,  1840, 2  D.  279;  Gardyne, 
1851, 13  D.  912,  which,  though  reversed  by  the  House  of  Loixis, 
1  Macph.  358y  was  so  dealt  with  on  quite  another  ground ;  Hankin^ 
1868,  7  Macph.  126 ;  and  Scot,  fferitahle  Security  Co.,  1876,  3  R. 
333)." 

The  work  is  divided  into  four  parts,  viz. : — 

Part     L  The  Law  of  Landlord  and  Tenant. 
II.  The  Law  of  Master  and  Servant. 

III.  The  Law  of  Sale  of  Moveables. 

IV.  The  Law  relating  to  Bowing  Contracts. 

It  may  appear  that  we  have  here  rather  an  incongruous  mixture 
of  subjects ;  but  the  key  to  it  is  the  explanation  of  Mr.  Dunsmore, 
that  he  has  chosen  those  branches  of  the  law  with  which  agricul- 
tural tenants  are  most  likely  io  be  brought  in  contact.  It  may 
perhaps  be  cynical  to  suggest  that  in  these  times  a  fifth  part  might 
well  have  been  added,  dealing  with  a  branch  of  the  law  which  has 
at  the  present  moment  a  peculiar  interest  to  many  farmers — Bank- 
ruptcy ;  but  perhaps  the  author  was  deterred  by  the  knowledge  of 
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the  fact  tliat  upon  that  subject  another  member  of  his  professiou 
was  already  in  the  throes  of  labour, 

Mr.  Dunsmore  has  been  successful  in  bringing  an  immense 
amount  of  material  into  a  very  short  space — indeed,  the  fault 
of  the  book  is  perhaps  that  it  is  just  too  compact.  There  are  few 
paragraph  headings,  and  no  marginal  summaries,  and  very  often 
a  number  of  unconnectod  statements  are  slumped  together  in  the 
same  paragraph.  This  renders  it  often  difficult  to  find  the  exact 
point  upon  which  one  desires  to  lay  one's  finger.  It  would  have 
been  better  too,  we  think,  had  Mr.  Dunsmore  given  his  references 
to  authorities  in  footnotes ;  as  they  disfigure  the  text,  and  must  be 
very  annoying  to  popular  readers,  to  whom  the  statement  of  the 
author  is  sufficient  authority. 

The  part  upon  the  law  of  Master  and  Servant  strikes  us  as  being 
peculiarly  well  done.  This  branch  of  the  law  lends  itself  more 
easily,  perhaps,  than  any  of  the  others  handled  to  a  statement  which 
is  at  once  condensed  and  complete,  and  which  is  at  the  same  time 
free  from  technicalities. 

The  handbook  will  no  doubt  prove  useful  to  agriculturists,  and 
if  in  a  subsequent  edition  Mr.  Diuismore  gives  effect  to  some  of  the 
criticisms  we  have  ventured  to  make  in  regard  to  the  form  in 
which  his  material  is  presented,  its  usefulness  and  acceptability 
will,  we  believe,  be  increased.  There  is  nothing  certainly  in  the 
work  which  forbids  the  hope  that  at  some  future  period  Mr. 
Dunsmore  may  carry  to  a  successful  issue  such  a  scheme  as  that 
suggested  by  the  announcement  in  the  Qiceen,  and  add  another 
name  to  the  long  list  of  distinguished  expositors  of  the  law  of 
^Scotland. 

Summary  of  tlie  Game  Laws  of  Scotland.    By  P.  H.  Cameron, 
S.S.C.    Edinburgh :  Bell  &  Bradfute. 

The  aim  of  this  handbook  is  well  conceived.  It  is,  we  are  told  in 
the  preface,  '•  to  present  in  popular  language  a  concentrated  view 
«»f  the  Game  Laws,  arranged  in  such  a  way  as  to  be  readily  perused 
and  understood  by  all  persons  of  ordinary  intelligence."  Such  a 
work  ought  to  be  useful,  for  the  treatise  of  Mr.  Irvine — excellent 
'rf  its  kind — is  far  too  elaborate  and  too  costly  for  the  use  of  the 
farmer  or  the  gamekeeper,  or  perhaps  even,  in  these  depressed 
times,  of  the  laird.  The  Game  Laws  are  embodied  in  a  very  large 
number  of  statutes,  passed  at  long  intervals  of  time,  and  it  is  some- 
times difficult  even  for  the  professional  lawyer  to  collate  the 
various  provisions  in  order  to  understand  the  proper  rights  and 
remadies  in  particular  circumstances  as  they  arise.  We  are  dis- 
lH»ed  to  doubt  whether  Mr.  Cameron  has  been  altogether  success- 
ful in  his  endeavour  to  make  matters  plain  to  all  persons  of 
ordinary  intelligence.  The  work  is  not  meant  for  lawyers,  and  it 
is  of  no  use  to  lawyers ;  for  any  lawyer  who — consulted  by  a  client, 
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or  cliarged  with  tlie  conduct  of  a  case — trusted  to  a  popular  manual 
of  the  kind,  without  consulting  the  statutes  or  Mr.  Irvine's  work 
for  himself,  would  be  clearly  unfit  for  his  business.  But  it  is 
useless  to  tell  a  popular  reader  otherwise  than  by  a  footnote  what 
each  statute  and  section  provides.  Such  elaboration  serves  only  to 
confuse  and  perplex.  It  would  have  been  better,  we  think,  if  the 
author  had  omitted  the  first  portion  of  the  work  altotrether — the  out- 
line  of  the  different  game  statutes  in  chronological  order — and  had 
amplified  and  expressed  in  a  manner  less  technical  the  contents  of 
the  second  portion,  which  deals  with  rights  and  duties  in  connection 
with  different  persons  and  the  different  kinds  of  game.  The  work, 
however,  in  spite  of  the  defect  we  have  ventured  to  indicate,  will 
no  doubt  be  of  use  to  many  who  desire  to  obtain  in  a  handy  form 
a  summary  of  the  general  gist  of  the  different  game  statutes. 


Practical  Sketch  of  the  Agricultural  Holdings  (Scotland)  Act,  1883, 
arid  The  Grcmnd  Game  Act,  1880.  By  P.  H.  Camebox,  S.S.C. 
Edinburgh :  Bell  &  Bradf  ute. 

This  work  is  not  a  commentary  upon  the  Acts,  for  it  contains  no 
comments ;  it  is  not  a  handbook  to  the  Acts,  for  it  does  not  give 
either  the  text  of  the  Acts  or  any  elucidatory  notes ;  but  it  is  a 
paraphrase  of  some  of  the  leading  provisions  of  the  two  Acts,  such 
as  would  have  done  admirably  for  a  newspaper  or  an  almanac  at 
the  time  when  the  Acts  first  became  law.  It  is  remarkable  that 
it  should  have  occurred  to  any  one  to  throw  such  material  into  the 
form  of  a  book — the  more  so  that  there  are  three  excellent  treatises 
upon  the  Agricultui*al  Holdings  Act  already  in  the  market  The 
only  purpose  which  the  work  can  serve  is  to  give  the  reader  a 
general  notion  of  the  scope  and  effect  of  the  Acts.  Unfortunately 
the  arrangement  of  some  portions  of  the  paraphrase  is  not  well 
calculated  even  to  effect  this  object.  One  sentence,  which  begins 
at  page  6,  extends  over  upwards  of  five  pages,  and  is  sub-divided 
into  heads  as  follows : — 
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Pretty  well  this  for  a  single  sentence,  in  a  work  the  object  of 
which  is  elucidation.  Mr.  Cameron  has  a  practice  of  changing 
from  the  negative  to  the  positive  expression  of  a  condition  in  a 
manner  which  is  sometimes  perplexing.  Thus  the  reader  is 
informed  that  something  or  other  is  not  to  take  place — 

(1.)  Unless  so  and  so. 

(2.)  If  so  and  so. 

(3.)  Unless  so  and  so. 

(4.)  Where  so  and  so. 
A  few  forms  are  appended  to  the  volume,  and  we  are  at  a  loss 
to  account  for  their  presence.  A  collection  of  forms  to  have 
much  value  ought  to  be  complete,  and  we  have  here  less  than 
lialf  the  forms  necessary  in  the  practical  working  of  the  Act. 
Besides,  no  one  surely  would  be  so  rash  as  to  make  use  of  forms 
without  having  the  text  of  the  Act  before  him ;  but,  as  already 
remarked,  the  text  finds  no  place  in  this  volume,  and  not  only 
so,  there  is  not  a  single  reference  throughout  the  work  to  the 
sections  of  the  Acts  in  which  the  different  provisions  paraphrased 
or  explained  are  to  be  found.  The  little  work  is  capitally 
printed,  and  very  neatly  got  up  and  bound. 


The  Secretary  for  Scotland  :  heing  a  StcUcTnent  of  the  Powers  and 
Duties  of  the  new  Scottish  Office^  toith  a  short  Historical  Intro- 
duction. By  Wm.  C.  Smith,  M.A.,  Advocate.  Edinburgh : 
William  Blackwood  &  Sons. 

The  Secretary  for  Scotland  Bill  was  received  by  the  legal  pro- 
fession, generally,  much  in  the  same  way  as  the  recent  extension 
of  the  franchise  was  received  by  the  Conservative  party — as  a 
change  from  which  little  good  was  to  be  expected  and  much  evil 
to  be  feared — ^but  with  which,  nevertheless,  as  being  inevitable,  it 
was  well  to  make  the  best  terms  possible.  Time  has  not  yet  been 
given  to  test  the  justice  of  these  predictions,  but  it  must  already 
be  manifest  that  the  hopes  of  the  ardent  supporters  of  the  measure 
have  been  sadly  disappointed.  The  Secretary,  it  is  true,  is  a 
Minister  of  Cabinet  rank,  but  he  is  a  thoroughly  English  Minister 
surrounded  by  permanent  English  officials, — a  London  bureaucrat 
assisted  by  subordinates,  bom  indeed  in  Scotland,  but  bound  hand 
and  foot  in  the  meshes  of  London  departmentalism.  One  of  the 
first  steps  in  the  work  of  decentralization  which  the  new  system 
was  to  inaugurate  has  been  the  closing  of  the  office  opened  in 
Edinbui^h  under  the  regime  of  Lord  Eosebery  at  the  Home 
Office! 

In  the  work  before  us,  Mr.  Smith  has  endeavoured  to  state  for 
the  guidance  of  the  Secretary,  his  subordinates,  and  all  interested 
in  bis  labours,  what  are  the  duties  of  the  new  office  under  the 
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(lifFerent  statutory  functions  which  have  been  transferred  to  it  bv 
the  Act  of  last  year.  Mr.  Smith  had  already  some  acquaintance 
with  the  subject,  for  he  has  made  a  special  study  of  our  system  of 
local  government ;  and  it  is  needless  to  say  that  the  present  work 
is  well  and  carefully  done.  In  an  introductory  chapter  Mr.  Smith 
gives  an  interesting  account  of  the  movement  which  culminated  in 
the  creation  of  the  new  office.  Mr.  Smith  thinks  that  the  creation 
of  a  Minister  for  Scotland  has  a  special  significance  in  view  of  the 
proposed  remodelling  of  our  system  of  local  government — ^a  change 
from  which  he  looks  for  great  results. 

'^  Who  does  not  see  that  a  reformed  and  elastic  local  adminis- 
tration will  quickly  lead  to  the  settlement  of  many  questions  which 
have  long  been  the  despair  of  practical  politicians  ?  "  (  We  don't 
see  it,  by  the  way.)  **  The  greater  importance  of  the  work  to  be 
done  will  attract  the  best  men  of  each  neighbourhood,  and  the 
character  of  the  new  administration  will  justify  Parliament  in 
devolving  new  functions  upon  them.  Sanitary  works,  now  im- 
possible, will  be  undertaken ;  sanitary  inspection  will  become 
intelligent  and  powerful.  The  miserable  and  petty  disputes  of 
poor-law  authorities  will  disappear ;  local  taxation  will  be  collected 
in  a  manner  at  once  just  and  economical ;  secondary  instrnction 
may  be  carried  into  regions  of  science  and  art  now  scarcely  ap- 
proached :  and,  although  sectarian  fanatics  may  not  have  their 
pet  projects  realized,  the  whole  nation  will  enter  on  a  happier  and 
more  wholesome  life.  It  is  to  be  hoped  that  this  great  reform  will 
be  presided  over  by  a  Secretary  of  patriotic  sympathy  and  political 
courage."  This  is  verv  magnificent,  but  we  are  disposed  to  doubt 
whether  there  is  bi'eadth  enough  in  the  platform  on  which  Mr. 
Smith  stands  for  the  realization  of  such  golden  dreams — ^a  platform 
from  the  front  boards  of  which .  the  leaders  of  one  of  tne  great 
political  parties  of  the  State  are  denounced — to  use  a  learned 
gentleman's  words  on  a  recent  occasion — as  **  evil  spirits  " ;  whilst 
from  the  back  boards,  again,  those  who,  on  the  authority  of  an 
eminent  statesman,  are  the  *^  back  bone "  of  the  other  party  are 
taunted  as  ''  sectarian  fanatics." 

But  seriously,  is  there  not  a  good  deal  of  what  the  Americans 
call  bunkum  in  these  bright  pictures  of  Mr.  Smith's  t  fiecent 
experiments  in  the  way  of  the  extension  of  the  principle  of  repre- 
sentative local  government  have  not  been  so  successful  as  was 
anticipated  by  their  promoters.  We  do  not,  for  example,  get  by 
any  means  the  *'  best  men  "  to  sit  on  the  school  boards,  and  both  in 
the  case  of  school  boards  and  road  boards  it  is  doubtful  whether  the 
advances  which  have  been  achieved  under  the  new  system  have 
been  at  all  commensurate  with  the  enormous  increase  in  the 
expenditure.  Such  considerations,  however,  go  for  little  now-a- 
days.  The  administration  of  county  affairs  by  the  Commissioners 
of  Supply  may  be  economical  and  efficient,  but  it  is  not  democratic, 
and  accordingly  it  must  be  swept  away  to  make  place  for  some 
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brand-new  scheme  devised  by  some  city  doctrinaire  who  knows  as 
inach  about  the  management  of  county  affairs  as  about  the  rotation 
of  crops  or  the  habits  of  the  partridge.  The  moment  the  measure 
is  tabled  there  will  be  found  plenty  like  Mr.  Smith  to  pronounce 
it  an  "  Infant  Hercules  "  destined  to  usher  in  a  Golden  Age.  But 
whilst  that  scheme  is  maturing,  things  must  still  be  kept  going,  and 
the  work  before  us  will  be  a  useful  guide  to  all  brought  into 
contact  with  our  present  system  of  administration. 


Complde  AnniuU  Digest  of  every  Beported  Case  for  1885.  Edited 
by  Alfred  Emden,  Barrister-at-law.  Compiled  by  Henry 
Thompson,  M.A.,  LL.M.,  Barrister-at-law.  Wm.  Clowes  & 
Sons,  Limited. 

This  book  is  not  one  of  a  kind  on  which  much  can  now  be  said  by 
way  of  a  review.  It  has  already  made  its  reputation  in  previous 
years  as  a  digest.  It  still  only  professes  to  give  a  selection  of  cases 
decided  in  Scotland;  and  we  note  in  it  that  in  one  department  at 
least  these  cases  have  been  selected  with  care.  It  is  rather 
remarkable  to  observe  within  how  short  a  space  the  same  point 
may  require  decision  both  in  England  and  in  Scotland.  Thus  it 
seems  to  have  been  decided  in  both  countries  within  the  year  that 
condonation  of  a  wife's  adultery  is  not  in  itself  a  bar  to  an  action 
for  damages  against  her  seducer.  So  also  another  point,  of  a  kind 
that  seldom  comes  up  for  decision,  in  the  same  branch  of  the  law, 
was  also  decided  last  year  both  in  an  appeal  from  Scotland  and  in 
an  English  ca.se  in  the  Divorce  Court. 

We  can  only  renew  the  commendation  of  this  useful  work  >vhich 
we  pronounced  on  the  issue  of  it  for  1884. 


W^z  ^ontfj. 


APPOINTMENTS. 

Owing  to  the  recent  change  of  Government  there  have  been  the 
tisual  changes  in  the  Parliament  House.  Mr.  Balfour  again 
becomes  the  first  Law  Officer  of  the  Crown,  and  Mr.  Asher 
resumes  his  former  position — not,  it  is  rumoured,  without  some 
reluctance — as  Solicitor-General.  The  team  of  Deputes  remain 
the  same,  viz. — Messrs.  M.  G.  J.  Mackay,  Taylor  Innes,  R.  V. 
Campbell,  and  J.  A.  Keid;  Mr.  Omond  is  supernumerary  for 
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the  Glasgow  Circuit,  and  Mr.  Goudy  goes  as  before  to  the  Sheriff 
Courts.  Mr.  James  Patten  has  been  appointed  the  Lord 
Advocate's  legal  secretary. 

Mr.  Davidson  has  resigned  the  office  of  Sheriff  of  Edinburgh 
and  the  Lothians,  which  he  has  worthily  occupied  for  many  years. 
His  successor  has  been  nominated  in  the  person  of  Mr.  James 
Arthur  Crichton,  Vice-Dean  of  Faculty  and  Sheriff  of  Kinross, 
an  appointment  which  will  be  received  by  the  whole  profession 
with  unmixed  satisfaction. 

Mr.  Balfour  having  resigned  his  office  of  Dean,  after  one  of 
the  shortest  tenures  on  record,  the  Faculty  have  chosen  Mr. 
William  Mackintosh  in  his  place.  Mr.  Mackintosh  was  called 
to  the  Bar  in  1865,  and  is  at  present  Sheriff  of  Ross-shire. 

Mr.  JEneas  Mackay,  the  senior  Advocate  Depute,  is  expected 
to  be  Mr.  Crichton's  successor  as  Sheriff  of  Fife  and  Kinross, 
and  Mr.  George  Omond  will  probably  succeed  to  the  vacant 
Deputeship. 


Ead  Fife  Fiscalship. — The  Society  of  Procurators  have  issued  a 
statement  of  their  grievances  in  regard  to  the  recent  appointment 
of  procurator-fiscal  of  East  Fife,  in  the  shape  of  a  letter  addressed 
to  members  of  Parliament.  Tliey  recapitulate  the  arguments 
contained  in  the  letter  sent  by  them  to  Sheriff  Crichton,  laying 
special  stress  on  the  fact  that  Mr.  Morrison,  the  last  fiscal,  did 
not  conduct  a  private  practice.  They  point  out  in  addition  that 
several  members  of  the  Commission  on  Law  and  Justice,  which 
sat  in  1869,  were  in  favour  of  fiscals  and  sheriff-clerks  being 
restricted  from  private  practice;  that  since  1881  appointments  to 
sheriff-clerkships  have  only  been  made  on  condition  of  the  holders 
giving  up  their  private  businesses,  and  that  the  Crofters  Com- 
mission reported  in  favour  of  sheriff-clerks  and  fiscals  being  strictly 
confined  to  the  duties  of  their  offices.  Reference  is  also  made  to 
the  fact  that  the  fiscals  of  Berwick  and  Selkirk,  both  appointed 
since  the  Lord  Advocate's  declaration  in  1884,  are  prohibited 
from  practising.  The  procurators  then  proceed  to  state  the 
special  objections  which  exist  to  Mr.  Renton,  the  fiscal-designate, 
being  allowed  to  practise.  They  refer  at  some  length  to  the 
relations  between  him  and  the  sheriff-clerk,  Mr.  W.  M.  Johnstone. 
They  complain  that  the  sheriff-clerk,  though  he  receives  a  salary 
of  £500,  with  his  office  expenses  paid,  and  is  thus  renumerated  at 
a  rate  which  is  full  value  for  his  whole  time,  still  conducts,  not- 
withstanding the  terras  of  his  commission,  a  banking,  conveyancing, 
and  general  business,  out  of  which  considerable  process  business 
arises,  and  they  state  that  the  facts  of  the  case  form  a  grave 
reason  why  not  only  the  fiscal  but  also  the  sheriff-clerk  should  be 
proliibited  from  private  practice.     The  statement  concludes  by 
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soggesting  that  a  question  should  be  put  to  the  Home  Secretary 
on  the  subject,  and,  if  his  answer  is  not  to  the  effect  that  the 
procarator-fiscal  is  to  be  restricted  from  conducting  a  private 
basiness,  that  the  matter  should  be  brought  up  in  the  House 
of  Commons  as  soon  as  possible,  and  that  not  only  should  the 
question  as  to  the  fiscal  be  raised,  but  also  the  question  as  to  the 
sberifF-clerk. 

In  the  House  of  Commons  on  Monday,  25th  January  1886,  the 
following  question  was  put  by 

Dr.  Cameron — I  beg  to  ask  the  Lord  Advocate  whether  Mr.  B. 
W.  Eenton,  solicitor,  of  Cupar,  has  been  appointed  procurator- 
fiscal  of  the  Eastern  Division  of  Fif eshire ;  and  if  so,  if  he  would 
please  state  the  date  of  the  appointment  and  the  salary  attached 
to  the  office?  And  whether  Mr.  Renton's  commission  contains  any 
provision  restricting  him  from  engaging  directly  or  indirectly  in 
private  practice  ? 

The  Liord  Advocate — Mr.  Renton  was  appointed  by  the  sheriff, 
procarator-fiscal  of  Fifeshire.  That  appointment  has  not  yet  been 
confirmed.  The  salary  is  £600  a  year ;  and  the  sheriff  did  not 
in  his  nomination  debar  Mr.  Renton  from  private  practice. 

Dr.  Cameron  thereupon  gave  notice  that  if  the  appointment  be 
confirmed  without  a  provision  that  Mr.  Renton  should  be  debarred 
from  private  practice,  he  would  oppose  his  salary  on  the  estimates. 

The  Conservative  Ministry  left  office  without  anything  further 
being  done  regarding  the  appointment,  which  was  therefore  left  to 
be  dealt  with  by  their  successors.  The  Society  of  Procurators  of 
East  Fife  took  steps,  through  Mr.  Boyd  Kinnear,  M.P.  for  the 
Division,  to  have  their  views  on  the  matter  brought  before  the 
Home  Secretary  and  the  Lord  Advocate  in  the  Liberal  Adminis- 
tration. The  result  was  that  on  18th  February  the  Lord  Advocate 
addressed  a  letter  to  Mr.  Boyd  Kinnear,  intimating  that  Mr. 
Childers  had  resolved  not  to  confirm  Mr.  Renton's  appointment, 
unless  that  gentleman  agrees  to  accept  it  upon  the  condition  that 
he  shall  retire  from  private  practice  and  confine  himself  exclusively 
to  the  duties  of  his  office. 

Tu£  Times  has  been  doing  good  service  to  the  mercantile  com- 
munity, by  calling  attention  to  the  efforts  of  the  Italian  Govern- 
ment to  bring  about  an  International  Convention  for  the  mutual 
execution  of  foreign  judgments  by  the  different  States  of  Europe 
and  America.  Tne  question  is  one  of  great  urgency,  in  view  of 
the  vast  increase,  in  recent  years,  of  international  commerce  and 
travelling  facilities.  At  present  nothing  is  easier  than  for  an 
tmsuccessf  ul  litigant  in  this  country,  whether  plaintiff  or  defendant, 
who  is  not  too  much  encumbered  by  the  possession  of  landed 
property,  or  by  business  or  family  ties,  to  evade  the  payment  of 
costs  and  damages,  by  the  simple  resource  of  betaking  himself  to 
9ome  foreign  country  in  which  English  judgments  are  not  recog- 
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nised.  Diplomacj  has  long  ago  acknowledged  the  importance  of 
providing  that  criminals  shall  not  find  asylum  by  such  means ;  it 
remains  to  apply  the  same  principle  to  the  enforcement  of  civil 
claims,  when  once  duly  proved  to  the  satisfaction  of  the  Courts  of 
any  country  which,  according  to  properly-defined  rules  of  juris- 
diction,  have  cognisance  of  the  case.  Unfortunately  the  German 
Government  has,  for  some  reason,  assumed  an  obstructive  attitude 
on  this  question ;  whilst,  by  an  odd  coincidence,  the  German  Courts 
have  also,  under  a  complete  misapprehension  of  some  decisions  in 
this  country,  refused  to  execute  the  judgments  of  our  Courts  with- 
out reopening  the  merits,  even  where  the  jurisdiction  of  the  English 
Courts  was  undoubted,  on  the  mistaken  ground  that  German  judg- 
ments are  not  reciprocally  enforced  here.  We  cannot  but  believe, 
however,  that  this  misapprehension  on  the  part  of  the  German 
judges  will  be  removed.  We  also  hope  that  the  Government  of 
that  country  will  reconsider  its  decision,  and  will  fall  in  with  the 
proposals  to  hold  a  diplomatic  Conference  for  the  consideration 
of  the  subject.  Meanwhile  it  is  a  pity  that  those  States  which 
are  substantially  agreed  on  the  subject,  should  not  at  once  take 
the  concerted  action  suggested  by  the  illustrious  lawyer,  Signor 
Mancini,  who  lately  presided  over  the  Italian  Foreign  Ofiice. — 
Law  Thnes, 

Procurators-Fiscal  on  the  Defensive. — The  recent  agitation  of 
the  Fife  procurators  seems  to  have  stirred  up  the  county  fiscals. 
At  a  private  meeting  held  recently  at  18  George  Street,  Edin- 
burgh, when  nine  fiscals  were  present,  including  llessrs.  Macqueen, 
Berwick;  Murdoch,  Ayr;  Sproat,  Tobermory;  Stevenson,  Kil- 
marnock; Welsh,  Stirling;  and  Barty,  of  Dunblane,  the  circular 
letter  issued  by  the  Fife  Society  of  Procurators  as  to  the  debarring 
of  fiscals  from  private  practice  was  under  consideration,  and  was 
strongly  condemned.  The  meeting,  "  considering  the  importance 
of  the  subject,  and  the  certainty  of  its  being  again  brought  before 
Parliament,  and  having  in  view  also  the  desirability  of  having  an 
organization  in  active  operation  by  which  all  matters  affecting 
procurators-fiscal  can  at  once  be  taken  up  and  dealt  with,  resolvecl 
to  resuscitate  the  Association  of  Procurators-Fiscal,  which  existed 
till  lately  under  the  convenership  of  the  late  Dr.  Baxter,  and  the 
interests  of  which  had  been  long  cared  for  by  Mr.  John  Gair,  of 
Falkirk."  A  circular  has  accordingly  been  issued  by  Mr.  Barty, 
the  chairman,  calling  a  meeting  of  fiscals  to  be  held  in  DowelPs 
Booms,  Edinburgh,  on  25th  inst.,  at  noon,  for  the  purpose  of 
forming  anew  a  society  of  procurators-fiscal. — Glasf/ow  Herald. 
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SHERIFF  COURT  OF  FIFESHIRE. 
Sheriffs  Henderson  and  Crichton. 

GILLESPIE  t\  AUCHTERLONIE. 

Lease — Hif/ht  of  retention  of  rent. — Where  operations,  which  a  land- 
lord has  bound  himself  nnder  a  lease  to  execute,  form  material  parts  of 
the  subjects  let,  tenant  held  entitled  to  withhold  payment  of  rent  till 
oblipration  to  perform  these  operations  implemented. 

In  June  1885,  David  Gillespie  of  Rirkton  raised  an  action  against 
Alexander  A uchterlonie,  farmer,  Creich,  craving  decree  for  £247,  Is.  lid., 
being  one  half-year's  past  due  rent  of  the  farm  of  Creich.  The  petition 
set  forth  that  the  defender  had  leased  the  farm  at  the  yearly  rent  of 
£490,  with  interest  at  5  per  cent,  upon  whatever  sum  might  be  expended 
on  improvements;  that  defender  bound  himself  to  pay  5  per  cent,  on  the 
total  cost  as  rent  of  a  threshing  mill  to  be  put  on  the  farm ;  that  said 
threshing  mill  was  shortly  after  defender's  entry  erected  by  pursuer  at  a 
cost  of  £83,  14s.  4d.;  and  that  at  Whitsunday  1885  there  fell  due  to 
parsuer  £245,  being  first  half-year's  rent  of  crop  and  year  1884,  and 
£2,  Is.  lid.,  being  half-yeaPs  interest  on  £83,  14s.  4d.,  the  sum 
expended  on  the  threshing  mill.  The  defences  set  forth  that  by  the 
lease  it  was  provided  that  the  landlord  should  cause  to  be  executed 
certain  repairs  and  alterations  on  the  buildings  of  the  farm,  which  were 
freDerally  described  in  a  schedule  annexed  to  the  lease,  for  the  outlay  on 
which  the  landlord  was  to  receive  no  interest  or  additional  rent  The 
schedule  specified  that  the  byre  roof  was  to  be  renewed  at  entry  or  when 
required  in  the  course  of  the  lease,  the  barn  and  granary  to  be  renewed 
when  required  during  the  lease,  the  cothouses  to  be  seen  to  and  made 
right,  and  the  conduits  to  be  redd  and  renewed  if  required.  It  was 
averred  that  in  consequence  of  these  not  having  been  put  in  a  proper 
state  as  provided  by  the  lease,  the  defender  had  suffered  serious  loss  and 
damage,  that  he  had  frequently  called  on  pursuer  to  concur  in  choosing 
arbiters  to  settle  the  differences  between  them,  and  that  defender  had 
lodged  the  som  sued  for  in  the  Clydesdale  Bank  (which  was  afterwards 
consigned  in  the  hands  of  the  Sheriff-Clerk)  till  the  repairs  and  alterations 
were  effected  and  suitable  compensation  made. 

The  defender  pled  that  the  pursuer  not  having  implemented  his  obliga- 
tion to  make  the  improvements  specified,  he  was  entitled  to  retain  the 
rent  until  the  obligation  was  fulfilled.  It  was  replied  for  the  pursuer 
that  the  defences  were  irrelevant  and  ought  to  be  repelled.  Sheriff- 
Sobstitnte  Henderson  repelled  the  defences,  and  decerned  for  the  sum 
poed  for — £247,  Is.  lid. — with  expenses.  The  defender  appealed  to  the 
Sheriff,  who,  after  hearing  parties'  procurators,  issued  the  following 
interlocutor : — 

'*  Edinburgh^  7th  November  1885. — The  Sheriff  having  heard  parties' 
procurators  on  the  appeal  for  the  defender,  closes  the  record :  Recalls  in 
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hoc  statu  the  interlocutor  of  tbe  Sheriff-Substitute  of  17th  August  1885 : 
Repels  the  second  plea  in  law  stated  for  the  pursuer:  Allows  both 
parties  a  proof  of  their  respective  averments,  and  to  the  pursuer  a  con- 
junct probation :  Remits  to  the  Sheriff-Substitute  to  proceed  with  the 
cause.  Jas.  Arthur  Crichton. 

"  Note. — ^In  the  case  of  Humphrey  v.  Machay^  23rd  February  1883, 
10  R.  647,  the  Lord  Justice-Clerk  observed :  ^  It  is  a  well-established 
rule  that  while  an  illiquid  claim  of  damage  will  not  entitle  a  tenant  to 
withhold  his  rent,  the  landlord's  right  cannot  be  enforced  if  a  separate 
and  material  part  of  the  subject  of  the  lease  is  withheld.  But  the  con- 
dition of  that  doctrine  is  that  the  tenant  who  is  proposing  to  retain  his 
rent  shall  distinctly  aver  that  some  specific  part  of  the  landlord's  obliga- 
tion is  not  fulfilled.'  In  the  report  of  the  case  Bowie  v.  Duncan^  2nd 
December  1807  (Hume's  Dec,  p.  839),  it  is  stated  where  an  heritor  lets 
his  lands  and  fails  to  build  houses,  or  enclose  the  lands  or  the  like,  as 
conditioned  in  the  tack,  the  plea  of  retention  applies  as  in  the  case  of 
other  mutual  contracts,  and  entitles  the  tenant  to  withhold  his  rent  as  a 
security  for  his  damages,  and  a  means  withal  of  constraining  the  land- 
lord to  perform.  Illustrations  of  the  application  of  the  principle  laid 
down  in  these  cases  will  be  found  in  the  cases  of  The  Kilmarnock  Gas 
Light  Co.  V.  Smith,  9th  November  1872  (11  Macph.  58),  and  Guthrie  v. 
Shearer,  13th  November  1873  (1  R.  181).  The  Sheriff  is  of  opinion 
that  the  principle  is  applicable  to  the  present  case. 

^'  In  the  lease  of  the  subjects  (No.  5  of  process)  the  pursuer  binds  him- 
self to  execute  the  repairs  and  alterations  on  the  buildings  on  the  farm, 
which  are  generally  described  in  a  schedale  annexed  to  the  said  lease. 
The  schedule  contains  seven  heads,  and  the  defender  avers  that  four  of 
these  have  not  been  implemented  by  the  pursuer.  It  appears  to  the 
Sheriff  that  the  operations  which  the  pursuer  has  obliged  himself  to 
execute  under  these  heads  form  material  parts  of  the  subjects  let,  and 
until  these  are  implemented  the  defender  is  entitled  to  withhold  payment 
of  his  rent. 

"  It  is  said  that  the  defender  made  no  demand  upon  the  pursuer  to 
execute  the  repairs  and  alterations  mentioned  in  the  schedule,  at  least 
until  August  1884;  and  the  Sheriff-Substitute  has,  on  a  perusal  of  the 
documents  in  process,  expressed,  with  regard  to  this  point,  an  opinion  in 
favour  of  the  pursuer.  There  has  been  no  renunciation  of  probation  in 
this  case,  and  the  Sheriff  is  not  in  a  position  to  express  any  opinion  on 
this  point.  What  has  been  decided  by  the  preceding  interlocutor  is  that, 
if  the  defender's  averments  are  proved,  he  would  be  entitled  to  retain  the 
rent  due  by  him  until  the  pursuer's  obligations  are  fulfilled. 

'^  The  lease  contains  a  clause  binding  the  parties  to  concur  in  choosing 
arbiters  for  settling  any  questions  that  may  arise  during  the  currency  of 
the  lease.  At  the  discussion  which  took  place  before  the  Sheriff,  it  was 
objected  that  this  clause  was  ineffectual,  in  respect  that  there  was  no 
nomination  of  arbiters.  This  objection  appears  tx)  the  Sheriff  to  be  well 
founded.  At  the  same  time,  he  would  suggest  to  the  parties  the  pro- 
priety of  agreeing  to  the  disputes  which  have  arisen  being  settled  in  the 
manner  contemplated  by  the  lease.  J.  A.  C.*' 

Act.  Pagan  &  Osborne — Alt.  R.  J.  Davidson. 
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SHERIFF  COURT  OF  FORFARSHIRE  (FORFAR). 
Sheriffs  CoMRiE  Thomson  and  Robertson. 

Competition  for  office  of  executor  —  Executrix-dative  qua  relict  —  38 
aj«f39  Vict,  cap,  41,  and  44  Vict  cap,  12. — William  Todd,  sometime 
farm  grieve  at  Reswallie,  near  Forfar,  thereafter  residing  at  Djkehead 
of  Bamside,  died  on  or  abont  the  28th  day  of  November  1885,  intestate, 
aod  without  issna  He  was  survived  by  a  brother,  James  Todd,  Watson 
Street,  Dundee,  a  sister,  the  family  of  a  predeceasing  brother,  and  by 
bis  widow,  Mrs.  Isabella  Moncur  or  Todd.  In  the  beginning  of  December 
1885,  the  deceased's  brother,  the  said  James  Todd,  presented  a  petition 
to  the  Court  at  Forfar,  praying  the  Court  to  decern  him  executor-dative 
f^m  next  of  kin  of  the  deceased.  Some  days  subsequent  to  the  presenta- 
tion of  that  petition,  the  deceased's  widow,  the  said  Mrs.  Isabella  Moncur 
or  Todd,  lodged  an  inventory  of  the  deceased's  personal  estate  with  the 
Sheriff-Clerk  under  the  Small  Intestate  Estates  Acts.  Prior  to  James 
Todd's  petition  coming  before  the  Sheriff^,  the  Sheriff-Clerk  issued  con- 
firmation to  the  widow  as  executrix-dative  qua  relict  under  the  Small 
Intestate  Estates  Acts.  She  then  lodged  objections  to  James  Todd's 
petition,  and  pled,  (1)  that  a  second  decemiture  or  confirmation 
was  incompetent  while  her  confirmation  was  unrecalled,  and  (2)  that 
under  the  "  Intestate's  Widow  and  Children  (Scotland)  Act,  1875," 
as  subsequently  extended,  the  widow  in  case  of  estates  below  £300 
in  ?alue  could  claim,  and  here  had  got,  confirmation  in  her  favour 
in  prefer^ce  to  the  next  of  kin.  On  the  other  hand,  James  Todd  pled 
that  as  his  petition  was  lodged  before  the  widow's  inventory,  the 
Sberiff-Clerk  had  no  power  or  authority  for  issuing  the  confirmation  to 
the  widow,  and  that  in  any  event,  and  as  the  deceased's  estate  exceeded 
<£dOO,  he  was  entitled  to  decree  in  terms  of  the  prayer  of  the  petition. 
Alter  bearing  parties'  procurators,  the  Sheriff-Substitute  issued  the  fol- 
lowing interlocutor  and  note : — 

'^Forfar,  lUh  January  1886. — The  Sheriff-Substitute  having  made 
arizandam  with  the  petition,  and  relative  objections  lodged  by  Isabella 
Moncnr  or  Todd,  Sustains  the  first  objection,  Dismisses  the  petition, 
and  finds  no  expenses  due  to  or  by  either  party,  and  decerns. 

"Alex.  Robertson. 

^Note, — William  Todd  died  last  November,  and  his  brother,  the 
petitioner,  now  wishes  to  be  decerned  executor. 

*'The  widow,  however,  applied  to  the  Sheriff-Clerk  for  confirmation 
nnder  the  Small  Intestate  Estates  Act,  and  the  Sheriff -Clerk  having 
satisfied  himself,  after  due  inquiry,  that  the  estate  was  under  £300, 
pranted  confirmation  to  the  widow  in  the  ordinary  way. 

"•l  think  it  would  have  been  better  had  the  Sheriff-Clerk  delayed 
issuing  this  confirmation,  seeing  that  the  petitioner  was  already  in  the 
field.  I  cannot,  however,  revoke  or  reduce  the  widow's  confirmation,  and 
the  petitioner  must  do  this,  if  he  is  in  earnest,  in  the  Supreme  Court. 

**  There  is  no  averment  in  the  petition  that  the  estate  does  not  properly 
fall  under  the  ^  Small  Intestate  Estates  Act.'  But  averments  were  made 
at  the  bar  to  that  effect    The  petitioner's  course  is  quite  clear ;  he  can 
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either  apply  for  con6rmation  ad  onussa,  if  the  widow  has  not  inclnded  all 
the  estate  in  her  inventory,  or  else,  as  was  settled  by  the  case  of  Smithy 
7  Rettie  1013,  he  can  at  once  raise  action  against  the  widow  to  acconnt 
for  his  share  of  intestate  estate  not  given  up. 

'*  But  before  taking  either  of  these  courses  he  will  probably  satisfy 
himself  that  there  really  is  estate  belonging  to  the  deceased  beyond  what 
the  widow  depones  to.  A.  R." 

On  appeal,  the  Sheriff  adhered : — 

^^  Edinburgh^  2^th  Jnnvnry  1886. — ^The  Sheriff  having  considered  the 
reclaiming  petition  and  answers,  Dismisses  the  appeal.  Adheres  to  the 
interlocutor  appealed  from,  and  decerns.  John  Comiub  Thomson. 

^^Note, — 1  agree  with  the  Sheriff-Substitute  that  the  reclaimer  may  have 
a  remedy  at  law  for  the  wrong  of  which  he  complains,  but  I  don't  think 
he  can  get  it  in  this  process.  J.  C.  T." 

Act.  Wilham  Caesar  (Watt  &  Osesar) — AU.  J.  Maclean  (Lowson  k 
Maclean). 
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Principal  and  Agent. — Contract  for  purchase  of  bank  shares — Con- 
tract void  vnder  »30  Vict,  c.  29,  s,  1 — Custom  of  Stock  Exchange — Ignorance 
of  on  part  of  principal — Liability  of  principal  to  indenuufy  agent. — A 
])rincipal  who  employs  a  stockbroker  to  purchase  bank  shares  for  him  is 
not  bound  by  the  custom  of  the  Stock  Exchange  to  disregard  the 
provisions  of  Leeman's  Act  (30  Vict.,  c.  29,  s.  1)  if  he  is  in  fact  ignorant 
of  the  custom :  for  a  custom  must,  in  order  to  bind  a  person  who  is 
ignorant  of  it,  be  reasonable,  and  it  must  not  change  the  character  of 
the  contract  directed  to  be  entered  into.  Perry  v.  Bamett  (App.),  54 
L.  J.  Rep.  Q.  B.  466. 

The  defendant  directed  the  plaintiffs,  who  were  stockbrokers  at 
Bristol,  to  buy  for  him  on  the  London  Stock  Exchange  certain  bank 
shares.  The  plaintiffs  bought  the  shares  through  their  London  agents, 
and  sent  the  defendant  the  contract-note,  which,  according  to  the  usage 
and  practice  on  the  Stock  Exchange,  did  not  contain  the  numbers  of 
the  shares,  as  required  by  30  Vict.  c.  29 ;  and  the  defendant  refused 
for  that  reason  to  accept  or  pay  for  the  shares.  By  the  rules  of  the 
Stock  Exchange,  a  member  who  does  not  fulfil  his  contracts  is  expelled, 
and  no  application  to  annul  a  contract  is  entertained  unless  fraud  or 
misrepresentation  is  allegei.  The  London  brokers  accordingly  paid  for 
the  shares,  and  the  Bristol  brokers  repaid  them,  and  sued  the  defendant 
to  recover  the  money  thus  paid.  The  defendant  did  not  know  of  the 
custom  to  disregard  the  provisions  of  30  Vict  c.  29  which  makes  a 
contract  not  made  in  accordance  with  it  void  : — Held^  that  the  plaintiffs 
were  not  entitled  to  recover  the  money  paid,  as  the  defendant  did  not  in 
fact  know  of  the  custom ;  that  knowledge  of  a  custom  which  was  not 
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reasonable  conld  not  be  imputed  to  him ;  and  that  what  he  had  authorized 
the  plaintiffs  to  do  was  to  make  a  valid  contract,  and  not  one  which 
coald  not  be  enforced  in  law. — Ibid. 

Nuisance. — Overstocking  land  with  gcttne — Injury  to  Crops — Right  of 
Action. — ^The  appellants  were  lessees  of  the  sporting  and  shooting  rights 
orer  an  estate,  a  portion  of  which  was  occupied  by  the  respondent  as  a 
toiant-fanner.  The  appellants  transferred  450  pheasants  from  one  part 
of  the  estate  to  a  wood  situate  on  the  respondent's  farm,  but  excluded 
from  his  occupation.  The  respondent's  crops  haying  been  damaged  by 
the  pheasants,  he  brought  an  action  in  the  County  Court  for  ^^  damages 
caoaed  by  the  appellant's  overstocking  his  farm  with  game" : — Held,  that 
the  action  was  maintainable.  Farrar  v.  Nelson,  54  L.  J.  Kep.  Q.  B. 
385. 

DoMiciL. — Domicil  of  choice — Service  in  the  army — Change  of  domicil, 
— Domicil  of  choice  is  not  affected  by  service  in  the  army,  any  more  than 
domicil  of  origin.  In  re  Macreight.  Faxtoii  v.  Macreight,  55  L.  J.  Rep. 
Ch.28. 

A.,  bom  in  England  of  English  parents,  acquired  a  Jersey  domicil  by 
being,  at  the  age  of  four,  taken  there  by  his  father  for  permanent 
residence.  At  the  age  of  eighteen  A.  entered  the  British  army,  and  from 
that  time  accompanied  his  regiment  to  different  foreign  and  colonial 
stations  till  his  death  in  Canada  after  nine  years'  service : — Heldj  that  A. 
had  never  lost  his  Jersey  domicil — Ibid, 

Pabliament. — Borough  vote — Oxford  and  Cambridge  boroughs — House 
franchise — Rights  of  undergraduates  to  vote — Removal  of  disqualification— 
Section  15  of  the  Registration  Act^  1885  (48  Vict,  c,  15) — Occupation  of 
college  rooms — Break  of  residence — Statutes  2  and  3  Will,  IV,  c.  45,  s, 
78 ;  30  and  31  Vict.  c.  102,  s.  3,  sub-s,  2.— The  effect  of  section  15  of 
the  Regisiration  Act,  1885,  which  provides  ^^  that  no  persou  shall  be 
preTented  by  any  other  Act  from  being  registered  as  a  Parliamentary 
roter  in  respect  of  his  occupation  of  any  chambers  or  premises  in  any  of 
the  colleges  or  halls  of  the  Universities  of  Oxford  or  Cambridge,"  is 
merely  to  remove  a  special  disqualification  which  had  previously  existed, 
and  to  place  members  of  the  universities  in  exactly  the  same  position  as 
other  persons  with  reference  to  franchise  qualifications.  Undergraduates, 
therefore,  who  occupy  rooms  in  college  from  which  they  are  absent 
daring  the  vacations,  without  power  to  return  except  by  leave  of  the 
aathorities,  have  not  during  the  whole  of  the  preceding  twelve  calendar 
months  been  inhabitant  occupiers  of  a  dwellinr  -house  under  the  pro- 
risions  of  30  and  31  Yict.  c.  102,  s.  3,  sub-s.  *\  aud  arc  not  entitled  to 
a  vote.     Tanner  v.    Cantor.    Banks  v,  Mansell,  55  L.  J.  Rep.  Q.  B.  27. 

Parltamkwt. — County  vote — Equitable  interest  in  freehold  lands — 
Proprietors  of  shares  in  stock  exchange — Receipt  of  rents  and  profits — 
6  Vict.  c.  18,  s.  74. — The  appellant  was  one  of  several  proprietors  of 
shares  in  the  Stock  Exchange,  which  consisted  of  freehold  lands  and 
bnildings  the  gross  annual  value  of  which  was  more  than  sufficient  to 
yield  to  each  proprietor  the  clear  yearly  value  of  40s.  over  and  above  all 
charges.  The  freeholds  themselves  were  vested  by  deed  in  trustees,  who 
were  entrusted  with  extensive  powers  as  to  the  management  and  control 
of  the  undertaking,  and  whose  duty  it  was  to  declare  the  net  profit  avail- 
able for  dividend  among  the  proprietors.    Shores  in  the  undertaking 
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were  under  the  deed  transmissible  as  personal  estate : — Held,  that  the 
appellant  had  no  equitable  interest  in  the  land,  but  an  interest  in  the 
profits  of  the  concern  only,  and  was  therefore  not  entitled  to  ?ote  as  a 
freeholder.      Watsati  v.  Black,  55  L.  J.  Rep.  Q.  B.  31. 

BenneH  v.  Blain  (15  Com.  B.  Rep.  X.  S.  518;  33  L.  J.  Rep.  C.^". 
63)  and  Freeman  v.  Gainsford  (34  L.  J.  Rep.  C.  P.  95)  followed.— //»tV/. 

Baxter  v.  Bromi  (7  Man.  &  G.  198 ;  14  L.  J.  Rep.  C.  B.  193)  db- 
cnssed. — Ibid, 

Parliahent. — Household  franchise — Industrial  trainer  to  workhouse — 
Separate  rooms  in  dwelling-house — Tenure  by  service — Master  of  work" 
house — Occupation  by  official  superior — 48  Vict,  c,  3,  «.  3. — The  appellant 
was  the  industrial  trainer  of  a  workhoose,  employed  and  paid  by  the 
gnardians  of  the  poor,  and  by  Tirtne  of  his  employment  had  the  excln- 
si?e  nse  and  occupation  of  two  rooms  in  the  workhouse  during  the  whole 
of  the  qualifying  period.  The  master  of  the  workhouse,  who  was  also 
paid  and  employed  by  the  guardians,  resided  in  other  rooms  sitnate  \u 
another  part  of  the  building,  and  the  guardians  resenred  another 
room  which  they  used  as  a  board-room.  The  appellant  could  not  stay 
out  of  his  rooms  after  9  p.m.  without  the  permission  of  the  master,  who, 
howeyer,  had  no  power  to  suspend  or  dismiss  the  appellant,  but  only  to 
report  him  to  the  guardians : — Held,  that  the  appellant  was  entitled  to 
the  franchise  as  the  exclusive  occupier  of  a  dwelling-house  by  virtue  of 
his  employment  within  the  meaning  of  the  Representation  of  the  People 
Act,  1884 ;  that  this  dwelling-house  was  not  inhabited  by  the  master  of 
the  workhouse,  and  that,  moreover,  he  was  not  the  person  under  whom 
the  appellant  served,  the  guardians  being  the  conmion  employers  both  of 
the  master  and  the  appellant ;  also,  that  no  part  of  the  workhouse  was 
inhabited  by  the  guardians.    Adams  v.  Fordj  55  L.  J.  Rep.  Q.  B.  13. 

Parliament. — Qttalijicatian  of  electors — Dwelling-house — Barracks^ 
Service  of  the  croum — "  Person  under  whom  the  voter  serves  " — Representa- 
tion  of  the  People  Act,  1884  (47  ami  48  VicL  c.  3,  s.  3>— Men  in  the 
military  service  of  the  Crown  occupying  as  their  quarters  in  barracks 
rooms  the  property  of  the  Crown,  being  part  of  a  block  of  buildings 
and  approached  by  a  common  staircase  and  passage,  are  deemed,  within 
section  3  of  the  Representation  of  the  People  Act,  1884,  inhabitant 
occupiers  as  tenants  of  a  *^  dwelling-house"  as  defined  by  section  5  of 
the  Parliamentary  Registration  Act,  1878,  to  include  any  ^<  part  of  a 
house  separately  occupied  as  a  dwelling " ;  which  separate  occupation 
of  part  is  by  the  same  section  satisfied  by  the  sole  and  exclusive  use  of 
the  part,  notwithstanding  that  the  occupier  is  also  entitled  to  the  joint 
use  of  some  other  part  Atkitison  v.  Collard  ;  and  other  cases^  55  L.  J. 
Rep.  Q.  B.  18. 

The  inhabitancy  of  the  barracks  by  an  officer  superior  in  rank  to  the 
voter  is  not  an  inhabitancy  by  ''  any  person  under  whom  he  serves  "  so 
as  to  prevent  his  being  deemed  a  tenant  under  section  3. — Ibid, 
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CAN  A  RATIONAL  FORM  OF  GOVERNMENT  RESULT 
FROM  A  SYSTEM  OF  ABSOLUTELY  EQUAL 
VOTES  ? 

{Concluded  from  p,  67.) 

But  it  is  often  said  that  thoagh  the  universal  safFrage  may  have 
failed  in  France  yet  it  has  succeeded  in  America.  And  certainly 
the  United  States  would  be  a  powerful  offset  to  the  historical 
teaching  of  France  were  it  not  tliat  certain  circumstances  prevent 
their  being  logically  drawn  into  the  question  at  all.  The  United 
States  are  an  anomalous  nation,  in  origin  they  are  without 
parallel  in  tlie  history  of  the  world.  Every  great  nation  of  the 
Old  World  has  originally  emerged  from  a  condition  of  barbarism. 
Id  the  case  of  each  of  them  the  national  annals  tell  of  a  state  of 
primitive  rusticity  and  comparative  equality.  Each  of  them 
attained  civilization  only  after  a  long  course  of  time,  and,  in  attain- 
ing it,  prodigiously  increased  the  slight  inequalities  of  personal 
condition  with  which  it  set  out.  In  the  case  of  them  all,  a  wide 
distinction  in  the  powers  of  individuals  has  been  the  invariable 
and  necessary  concomitant  of  the  civilized  condition.  The  United 
States  ard  an  entire  exception  to  this  rule.  They  present  th& 
novel  spectacle  of  a  people  beginning  its  history  in  a  state  of 
rivilization,  and,  what  is  still  more  remarkable,  reconciling  with 
that  civilization  a  state  of  equality  as  uniform  as  it  is  possible  for 
the  natural  differences  of  men  to  permit.  The  colony  of  English- 
men who  set  out  for  Virginia  in  1607,  and  that  still  more  celebrated 
colony  whose  earliest  pioneers  landed  on  the  shores  of  New 
England  in  1620,  might  well  have  suggested  the  idea  that  men 
are  naturally  equal.  The  colonists  had  many  points  of  similarity. 
They  had  been  members  of  the  same  clans  in  their  native  land ; 
in  fortune  they  were  not  dissimilar ;  they  were  imbued  with  the 
*>aine  religions  views,  and  these  very  views  favoured  the  idea  that 
all  men  are  equal.  It  is  not  surprising  that  the  descendants  of 
these  colonists  should  have  adopted  a  form  of  government  whose 
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central  idea  was  the  equality  of  men,  and  it  is  hardly  more 
surprising  that  that  system  should  have  been  found  to  work 
tolerably  well. 

But  it  was  only  for  a  time  that  such  a  form  of  government 
could  give  entire  satisfaction  to  a  people  gradually  developing  an 
organic  social  life.  The  failings  of  the  United  States  constitution 
have  long  been  observed  and  are  daily  becoming  more  apparent. 
Even  De  Tocqueville,  forty  years  ago,  could  not  altogether  overlook 
them.  The  elections  in  the  States  are  carried  by  the  numerical 
majority,  pure  and  simple,  and  therefore  by  the  lower  as  much  as 
by  the  higher  classes.  Quantity,  not  quality,  is  made  to  turn 
the  electoral  balance.  The  members  of  Congress  and  the  President 
himself  are  on  a  political  par  with  the  obscurest  citizen.  The 
social  pyramid  of  nature  is  beaten  down  to  a  plateau.  The  men 
of  distinguished  powers  finding  their  superiority  disregarded  arc 
discouraged  from  a  life  of  politics.  The  ability  of  the  country  is 
drafted  off  from  the  public  service  to  literature,  science,  and 
commerce.  There  are  no  practical  upholders  of  the  popular 
dignity. 

The  ranks  who  hold  sway  lower  everything  to  their  own  level. 
The  standard  of  social  morality  is  debased.  The  meanest  citizen 
is  trained  up  in  the  belief  that  he  is  the  natural  equal  of  the  best. 
The  highest  dignitaries  of  the  State  become  tne  objects  of  a 
restless  envy.    The  President  succumbs  to  the  assassin's  shot. 

The  licence  demanded  by  her  plebeian  rulers  makes  the  country 
a  constant  dread  to  neighbouring  States.  She  offers  an  asylum 
where  the  criminal  enemies  of  law  and  order  may  hatch  their 
diabolical  plots. 

But  Americans  themselves  are  beginning  t^  find  that  a  change 
is  required.  De  Tocqueville  gives  a  spirited  picture  of  the 
smothered  disgust  with  which  the  able  and  thriving  man  of 
business  receives  the  familiar  greeting  of  an  obscure  artisan,  as 
the  two  start  off  together  for  business  or  to  deposit  in  the  ballot- 
box  votes  that  will  equally  affect  the  destinies  of  tlietr  country. 
The  sketch  is  taken  from  life.  The  upper  classes  in  tJie  United 
States  feel  the  injustice  that  is  done  them,  and  pine,  though  as 
yet  in  silence,  for  a  larger  share  of  political  power. 

But  it  is  not  in  particular  nations  alone  that  the  practical  ills 
of  an  unnatural  craving  for  equality  appear.  The  French  Revolu- 
tion has  had  a  wider  iimaence,  and  has  been  productive  of  a  more 
far-reaching  mischief  than  might  at  first  sight  seem  to  be  the  case. 
Though  the  immediate  ravages  of  this  political  plague  were  stayed, 
its  poisonous  influences  still  taint  the  atmosphere  of  Europe.  A 
large  number  of  men  in  every  European  otate  have  had  false 
hopes  aroused.  They  have  been  taught  to  imagine  that  they  have 
a  grievance.  They  have  learned  from  unwise  teachers  that  they 
are  the  equals  of  the  wisest  and  the  most  virtuous.  They  have 
felt  flattered  by  the  instruction  and  have  accepted  it  as  true. 
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Hatred  of  existing  institutions  and  of  their  superiors,  whom  they 
deem  their  oppressors,  has  followed  their  previous  contentment. 
Formerly  they  at  times  showed  a  manly  and'  a  just  desire  to  throw 
off  the  yoke  of  tyranny ;  now  they  cry  out  insanely  against  all 
government.  Selfishness,  envy,  and  blind  ill-concealed  fury  drown 
the  voice  of  reason.  They  do  not  ask  what  must  be,  what  has 
been,  the  inevitable  result  of  the  unnatural  object  for  which  they 
damour.  An  industrious  peasantry  becomes  an  association  of 
Nihilists.  Honest  hard-working  artisans  forsake  the  benches  and 
yards,  where  they  have  earned  a  legitimate  living,  to  swell  the 
ranks  of  Communism,  or  to  labour  in  the  unhallowed  interests  of 
Fenian  leagues. 

The  whole  civilized  world,  in  spite  of  its  civilization,  is  under- 
laid by  a  dark  substratum  of  enmity  to  order;  and  the  arch- 
mutineer,  who  inflames  the  passions  of  the  mob  and  supplies  it 
with  its  murderous  engines,  is  that  unnatural  and  distorted  monster, 
the  doctrine  of  absolute  equality. 

Some,  however,  may  suppose  that  universal  suffrage,  though  it 
may  have  failed  in  the  past,  is  destined  to  become  the  constitution 
of  the  future.  Inequality  of  men,  while  admitted  as  fact,  may  be 
thought  a  mere  transient  phenomenon  destined  to  disappear  with 
the  advancement  of  the  race.  The  man  least  gifted  has  only  to 
abide  his  time,  and  by  the  spread  of  education  he  will  become  the 
rival  of  his  most  highly  endowed  fellow-citizen.  This  is  an  idea 
which  receives  no  countenance  from  fact.  Education  no  doubt 
develops  the  powers  of  the  lower  classes,  but  it  does  not  on  that 
account  retard  the  progress  of  the  higher  classes.  It  does  not 
with  invidious  parsimony  deny  to  the  more  able  and  the  more 
industrioas  the  greater  improvement  of  which  they  are  susceptible 
until  the  indolent  and  the  stupid  reach  their  stage  of  mental  and 
moral  excellence.  The  true  tendency  of  civilization  is  to  increase 
the  natural  differences  of  mep.  It  is  with  men  in  society  as  with 
the  runners  in  a  race :  the  farther  they  advance,  the  wider  grow 
the  intervals  between  them.  The  more  educated,  the  more 
eirilized  a  people  becomes,  the  greater  will  be  the  inequalities 
among  its  citizens.  And  the  cause  of  the  change  is  as  apparent 
ss  it  is  natural.  We  take  two  jars  of  different  sizes.  We  weigh 
them;  the  larger  is  the  heavier.  Now  we  fill  them  both  with 
^ater  and  weigh  them  again.  This  time  the  difference  in  their 
weights  is  greatly  increased.  The  wisdom  and  experience  which 
progresrive  society  generates  are  assimilated  faster  and  in  larger 
measure  by  the  man  of  greater  capacity,  and  cause  a  proportion- 
ately greater  increase  in  his  original  superiority.  The  inhabitants 
of  Kome,  in  the  early  stages  ox  her  history,  were  as  nearly  equal 
as  they  could  have  been ;  but  when  the  city  became  mis^ss  of 
the  world,  her  walls  embraced,  on  the  one  hand,  Cicero,  Virgil,  and 
Cato,  and,  on  the  other,  the  most  wretched  specimens  of  deditician 
depravity.    It  would  thus  seem  that  in  the  advance  of  civilization 
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we  find  an  argament  against,  rather  than  in  favour  of,  such  a 
condition  of  society  as  would  warrant  the  carrying  out  of  universal 
suffrage. 

If  we  turn  from  history  and  appeal  to  common  sense,  the 
verdict  against  an  equal  suffrage  is  no  less  emphatic.  Such  a 
saflFrage  is  as  gross  an  error  on  the  one  hand  as  absolute  monarchy 
on  the  other.  Absolute  monarchy  errs  because  it  substitutes  the 
fractional  reason  of  one  for  the  common  reason  of  all ;  the  equal 
franchise  errs  because  it  substitutes  the  less  reason  of  the  lower 
orders  for  the  greater  reason  of  the  higher  orders.  In  the  one 
case  as  in  the  other,  the  State  is  baulked  of  its  real  autonomous 
power. 

The  system  of  equal  votes,  "  by  lowering  all  that  is  elevated  to 
an  illusory  equality,  is  as  far  removed  from  all  pre-eminence  as  all 
pre-eminence  is  rare  in  society."  *  A  State  where  all  the  citizens 
are  ti*eated  as  absolutely  equal  is  denied  the  use  of  its  best  powers. 
Its  ablest  and  most  virtuous  citizens  are  merged  in  the  crowd  of 
their  inferiors.  All  its  members,  whether  industrious  or  idle,  wise 
or  foolish,  upright  or  immoral,  are  indiscriminately  deferred  to. 
Such  a  State,  if  it  progress  at  all,  can  progress  at  no  rapid  rate. 

To  wait  till  the  views  of  the  best  citizens  are  accepted  by  the 
worst,  is  to  hang  a  leaden  weight  about  the  neck  of  national 
progress.  The  majority  comes  to  realize  truth  only  after  it  has 
long  been  discerned  by  individuals.  There  are  pioneers  of 
humanity  in  its  onward  march.  It  is  single  men  who  head  the 
van  of  progress.  It  is  a  minority  who  first  abet  their  exertions. 
Only  alter  every  incentive  of  logic  and  eloquence  has  been  tried 
is  the  sluggish  weight  of  the  numerical  majority  moved  to  pursue 
its  own  true  good.  It  is  a  century  since  Adam  Smith's  great 
work  first  appeared,  yet  it  is  certain  that,  if  the  acceptance  of  his 
doctrines  had  depended  on  a  numerical  majority  ot  our  fellow- 
countrymen,  they  would  not  yet  have  been  verified  in  the  com- 
mercial prosperity  of  our  nation. 

The  evils  of  a  principle  which  would  submit  the  achievements 
of  the  most  rational  for  the  approval  of  all  will  at  once  appear  if 
we  conceive  it  applied  in  the  sphere  of  science  popularly  so  called. 
In  the  sphere  of  special  science  the  single  reason  of  a  Galileo  or  a 
Farady  avails  more  than  the  combined  intelligence  of  millions  of 
his  fellow-men.  It  is  easy  to  see  how  adverse  it  would  be  to  the 
best  interests  of  humanity  if  no  one  were  allowed  to  reap  any 
profit  from  the  discoveries  of  such  men  as  these  until  the  reason- 
ings on  which  their  discoveries  were  based  had  received  the  tardv 
assent  of  the  numerical  majority.  Such  a  course  would  entirely 
arrest  scientific  progress.  Had  it  been  adopted  in  the  past, 
Harvey's  theory  of  the  circulation  of  the  blood  would  yet  be  un- 
received,  and  the  discovery  of  America  would  be  left  for  the 
adventure  of  an  unborn  generation. 

•  Sismondi,  Universal  Svjrage, 
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It  may  be  objected  that  we  have  made  use  of  a  false  analogy. 
Science,  it  may  be  said,  ought  to  be  left  iu  the  hands  of  a  few 
able  men,  but  politics  are  the  interest  of  all  alike.  We  answer 
that  science  is  the  interest  of  every  one  just  as  politics  are.  Both 
science  and  politics  ultimately  conduce  to  the  same  end :  they 
both  tend  to  the  rational  advancement  of  humanity.  If  a  man  has 
this  end  in  view,  he  will  be  interested  in  science  as  in  politics. 
And  indeed  he  must  take  a  practical  interest  in  it.  He  must  travel 
bj  rail  and  send  telegrams,  and  avail  himself  of  the  numberless 
appliances  of  modem  skill.  He  must  give  at  least  a  tacit  approval 
to  what  has  been  done  by  reason  superior  to  his  own.  And  it  may 
well  be  questioned  whether  the  interest  which  the  majority  of 
men  take  in  politics  amounts  to  very  much  more  than  this. 

Politics  are  often  spoken  of  as  a  subject  not  requiring  special 
stady  or  ability,  but  as  one  in  which  all  men  must  be  equally  at 
home.  There  could  be  no  greater  mistake.  It  is  the  verdict  of 
all  experience  that  statecraft  is  one  of  the  vastest  and  most  intricate 
concerns  that  can  tax  a  man's  mind.  The  subject-matter  with 
which  it  deals  is  endlessly  complex.  The  facts  for  which  it  seeks 
are  shrouded  in  a  mass  of  ever-shifting  phenomena.  Within  its 
sphere  there  is  room  for  as  wide  differences  in  genius  as  distin- 
guishes Newton  from  the  savage  who  has  arithmetic  just  sufficient 
to  enable  him  to  count  the  ten  fingers  on  his  hands.  And  that 
such  differences  actually  do  exist  is  simple  matter  of  fact. 

It  is  no  doubt  true  that  truth  must  be  accepted  by  man  in  the 
end.  If  we  wait  long  enough,  the  less  able  and  less  virtuous  part 
of  societ3'  ^''^  increase  in  ability  and  virtue.  But  surely  the  pro- 
^ss  of  the  whole  State  is  not  to  be  delayed  on  their  account. 
Surely  the  lowest  reason  in  the  State  ought  not  to  dictate  its 
advance.  The  case  of  the  criminal  is  a  case  in  point.  Season 
demands  that  he  be  punished. 

Punishment  is  the  highest  tribute  that  can  be  paid  him.  It  is 
the  recognition  that  he  is  yet  human.  But  no  theorist  would  pro- 
pose that  punishment  should  be  withheld  until  the  criminal 
mmself  haa  consented  to  its  administration.  Such  a  proposal 
would  be  absurd,  yet  it  seems  to  be  that  of  every  advocate  of 
absolute  political  equality,  for  he  is  maintaining  that  a  great 
deference  should  be  paid  to  the  unreason  as  to  the  reason  of  the 
country. 

Formerly  we  found  that  the  members  of  every  State  possessed 
autonomous  power  in  different  degrees.  Our  last  discussion  has 
led  us  to  the  conclusion  that  a  peilect  government  will  be  that  in 
which  each  citizen  has  a  share  of  recognition  proportioned  to  his 
sbare  of  autonomous  power. 

Such  an  allotment  of  franchise  would  be  all  that  could  be 
desired.  It  would  assign  to  each  citizen  that  place  in  which  he 
could  best  help  to  secure  the  State's  prosperity»  and  to  forward  his 
own  and  his  neighbour's  political  welfare. 
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But  it  is  obviously  beyond  the  power  of  man,  in  his  present 
position,  to  carry  out  the  political  ideal  to  which  reason  points. 
It  is  impossible  to  assign  to  every  one  that  precise  place  in  the 
political  scale  to  which  he  is  de  facto  entitled.  There  is  no 
means  of  gauging  exactly  the  rational  power  of  every  citizen. 
And  even  though  there  were,  the  number  of  cases  to  be  taken 
into  account  would  foreclose  the  complete  realization  of  the  perfect 
government  by  even  the  ablest  politicians.  The  wish  for  a  suf- 
frage graduated  with  nicety  to  the  wants  of  each  individual  must  be 
given  up.  We  must  bear  in  mind  the  saying  of  Aristotle,  that 
'*  while  a  man  may  sketch  out  an  ideal  State,  he  ought  always  to 
attempt  something  possible." 

All  that  we  can  hope  for  is  a  compromise  between  absolute 
justice  and  practicability.  And  that  compromise  is  found  in  the 
grouping  of  society  into  classes. 

Many  persons  are  apt  to  attach  odium  to  the  idea  of  classifica- 
tion. This  is  unwarrantable.  A  *' grouping  of  social  forces," 
when  properly  managed,  has  in  it  nothing  invidious.  It  does  not 
dishonour  those  who  are  in  the  lower  ranks.  Their  highest  honour 
lies  in  being  placed  there.  Aristotle  saw  clearly  the  need  for  a 
subordination  of  social  classes.  Where  he  erred  was  in  calling 
the  less  capable  class  the  slave  of  the  more  capable.^  The  lower 
is  no  more  the  slave  of  the  higher  than  the  higner  is  of  the  lower. 
All  are  servants  one  of  another.  Each,  in  keeping  to  the  rank  for 
which  he  is  most  fit,  is  expending  his  autonomous  energies  in 
the  best  interests  of  every  one  of  his  fellow-citizens. 

*^  It  is  not  that  the  more  enlightened  have  by  reason  of  their 
virtue  and  intelligence  any  right  to  sovereignty ;  it  is  that  the 
nation  as  sovereign  has  a  right  to  the  allegiance  and  virtue 
which  they  possess."  It  is  to  the  advantage  of  all  that  reason  and 
virtue  be  allowed  to  direct  the  national  councils.  Aristotle  points 
out  that  if  the  perfectly  wise  and  virtuous  man  appeared  in  a  State, 
it  would  be  the  duty  oiF  the  citizens  to  make  him  king ;  and  to  do 
so  would  be  their  duty  not  to  him  alone,  but  to  themselves. 

The  perfect  man  has  not  yet  appeared,  and  we  are  thus  denied 
the  opportunity  of  showing  our  allegiance  to  his  perfect  reason. 
We  are  not,  however,  debarred  from  honouring,  by  means  of  a 
happy  classification,  the  aptitude  for  rational  government  to  the 
extent  to  which  it  appears  among  ourselves.  All  men  are  fallible 
rulers,  but  some  are  less  fallible  than  others,  and  the  general  good 
will  be  best  advanced  by  according  to  the  less  fallible  that  pre- 
eminence which  it  is  at  once  their  right  and  their  duty  to  claim. 

It  is  sometimes  said  that  though  the  subordination  of  social 
classes  be  actually  desirable,  it  is  impossible  to  find  any  satisfactory 
principle  of  classification.  It  will  generally  be  found  that  those 
who  make  this  objection  have  in  view  some  principle  that  is 
obviously  one-sided  or  incomplete. 

*  PolUicSf  i.  5. 
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Property,  for  example,  is  sometimes  made  the  means  of  division. 
We  hear  it  said  that  a  man's  political  iuflaence  ought  to  depend 
on  his  stake  in  the  country.  It  may,  no  doubt,  be  true  in  a  general 
sense  that  the  man  who  has  the  greater  property  will  be  the  better 
voter.  If  we  divide  society  into  two  numerically  equal  parts,  the 
one  containing  all  the  wealthier,  the  other  all  the  poorer  citizens, 
we  will,  to  a  certainty,  find  that  the  wealthier  class  is  the  more 
able  in  every  respect.  But  property  can  be  no  adequate  test 
of  power  in  individual  cases.  It  would  not  be  a  test  even  if  the 
belongings  of  each  owner  were  the  result  of  his  own  personal 
labour;  much  less  is  it  a  test  when  the  chance  of  birth  may 
confer  on  a  man  large  possessions  which  he  has  done  nothing  to 
acquire,  and  which  arc  his  only  in  name.  One  who  belongs  so  far 
as  reason  is  concerned  to  the  lowest  grade  of  society  may  be  the 
heir  of  wide  ancestral  acres,  while  the  income  of  a  Socrates  amounts 
to  two  pence  a  day,  and  Belisarius  who  saved  his  country  must  beg 
his  bread  by  the  wayside. 

Bank  and  birth  are  criteria  even  more  unsatisfactory,  although 
they  have  had  large  practical  influence  in  the  past. 

M.  Guizot  has  taken  reason  as  the  principle  of  division,  but  he 
seems  to  apply  it  in  an  unworkable  way.  He  would  group  men 
into  classes  according  as  they  have  '^  just  ideas,  wisdom,  and 
intelligence."  But  we  have  no  direct  means  of  finding  whether  or 
not  men  possess  these.  The  citizens  of  a  State  carry  no  mark  in 
their  foreheads  by  which  their  rational  value  may  at  once  be 
recognized,  and  the  bare  idea  of  submitting  them  to  competitive 
examination  is  absurd. 

Beason,  nevertheless,  is  the  true  basis  of  the  arrangement. 
What  we  want  is  to  arrange  the  citizens  of  a  State  in  groups 
according  to  their  rational  power.  What  we  must,  in  the  first 
place,  realize  is  that  reason  has  herself  operated  a  classification 
of  society  ready  to  our  hands.  Society  is  disposed  into  ranks 
and  classes  by  the  rational  vitality  which  exists  in  itself.  It 
contains  various  trades,  professions,  and  modes  of  life  ;  there  are 
pursuits  intellectual  and  physical ;  there  is  work  which  broadens 
and  work  which  narrows  the  mind.  It  is  on  a  due  appreciation 
of  these  natural  distinctions  that  a  stable  form  of  government 
^l  rest 

That  some  occupations  have  a  higher  rational  influence  than 
others  is  a  universally  admitted  fact.  The  ploughman,  the  miner, 
and  the  day-labourer  cannot  profess  so  elevated  a  sphere  o( 
work  as  the  scientist,  the  literary  man,  and  the  politician.  And 
indeed  they  do  not  profess  it.  Tlieir  practice  shows  that  they 
do  not.  If  a  farmer,  for  example,  finds  that  his  son  gives 
promise  of  great  ability,  he  will  make  an  efibrt  to  enter  him  in 
a  profession.  He  will  wish  him  to  be  trained  up  to  science  or 
letters.  But  it  is  not  usual  for  a  professional  man  to  desire 
that  his  precocious  offspring  should  be  drilled  in  the  breeding  of 
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cattle  or  the  growing  of  turnips.  The  higher  the  occupation,  the 
more  talent  does  it  attract,  and  the  better  does  it  exercise  that 
talent. 

It  is  obviously  impossible  in  a  short  paper  like  the  present  to  do 
more  than  hint  at  the  true  means  for  deteiinining  the  rational 
value  of  a  given  social  class.  What  must  chiefly  be  porne  in  mind 
is  the  inadequacy  of  any  single  test.  We  must  have  a  combina- 
tion of  tests.  We  must  ask  how  much  wealth  the  given  class 
appropriates  and  expends.  We  must  ask  how  its  members  on  the 
whole  are  educated,  whether  they  have  their  minds  liberalized, 
and,  in  particular,  how  their  social  standpoint  enables  them  to 
study  public  affairs.  We  must  inquire  whether  the  work  of  the 
class  in  question  is  more  or  less  valuable.  We  must  take  into 
account  tne  repute  in  which  an  occupation  is  held  in  society. 

The  task  is  without  doubt  difficult ;  but  there  is  no  reason  why, 
with  the  help  of  educational  and  financial  statistics,. the  common 
sense  of  the  legislator  ought  not  to  accomplish  it,  at  any  rate,  better 
than  it  has  hitherto  been  accomplished.  If  it  is  possible  to  make 
a  fair  award  of  prizes  in  any  form  of  intellectual  competition,  it 
is  possible  to  graduate  the  social  groups  in  a  reasonable  way. 

We  find  that  every  progressive  society  has  been  arranged  more 
or  less  closely  on  the  lines  we  have  indicated.  Every  great 
State  of  antiquity  and  every  great  nation  of  modern  times, 
with  the  single  exception  of  the  United  States,  whose  anomalous 
character  we  have  before  considered,  has  become  great  under  a 
polity  based  in  the  recognition  of  class  distinctions. 

It  is  unnecessary  to  dwell  upon  the  achievements  of  the  classical 
legislators.  Every  schoolboy  is  familiar  with  Solon's  distribution 
of  the  Athenian  populace  into  four  classes,  and  with  his  institu- 
tion of  the  Senate  and  the  Areopagus,  to  which  only  the  elite  of 
the  citizens  had  admission.  And  even  better  known  is  the  con- 
stitution drawn  up  by  Servius  at  Rome,  embracing  as  it  did  the 
comitia  centiiriata,  where  each  citizen  had  influence  according  to 
his  foi*tune,  and  the  Senate  which  was  open  only  to  the  best  men 
in  the  State.  Tlie  presence  of  social  classes  is  apparent  in  Roman 
history  till  towards  the  end  of  the  Republic,  and  it  is  a  significant 
fact  that  with  their  obliteration  begins  the  decay  of  Roman 
greatness. 

In  the  gradual  growth  of  the  nations  of  modem  Europe  a 
similar  aiTangement  has  appeared  In  the  primitive  democracy  of 
the  township,  with  its  guilds,  its  amicable  societies,  and  its  trade 
associations,  we  find  the  germ  of  an  almost  typical  representative 
government.  When  the  township  became  the  city,  the  same  system 
still  appears.  The  constitution  of  London,  for  example,  repre- 
sented many  different  interests  of  which  the  commercial  was  the 
most  important.  And  when  the  small  urban  constitution  was 
expandea  to  the  needs  of  the  nation,  the  same  principle  held 
good. 
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For  an  example  of  this  we  need  not  look  beyond  our  own 
country.  Since  its  constitution  was.  settled  by  Edward  I.,  we  meet, 
at  different  times,  with  distributions  of  the  people,  for  political 
purposes,  into  Lords  and  Commons;  clergy  and  laity;  borough,  city, 
county,  and  university  voters. 

Even  at  the  present  day,  when  there  is  in  some  quarters  a 
teudencv  towards  promiscuous  equality  of  franchise,  we  find  in 
many  European  nations  a  marked  deference  paid  to  classi- 
fication. 

Italy  has  of  late  years  raised  herself  to  the  position  of  a  first-rate 
power  under  a  constitution  that  is  well  organized.  Before  any  one 
is  admitted  to  the  Italian  Senate  he  must  have  filled  a  high  office, 
he  must  have  gained  fame  in  science  or  literature,  or  he  must  have 
paid  taxes  to  the  extent  of  £120.  The  ordinary  voter  must  be 
able  to  read  and  write,  and  must  pay  taxes  to  the  amount  of 
16s.  8d.  Members  of  academies  and  professors  have  the  franchise 
without  any  further  requirement. 

There  is  no  country  at  present  which  shows  greater  political  com- 
pactness and  rational  activity  than  Germany.  In  Germany,  Prussia 
is  by  far  the  most  important  State,  and  may  be  taken  as  typical. 
In  the  Prussian  constitution,  drawn  up  in  1849  with  a  slight  subse- 
quent alteration,  we  find  an  elaborate  attempt  to  group  the  citizens 
according  to  their  rational  weight.  The  "Herrenhaus"  or  House 
of  Lords  contains  the  princes  of  the  blood ;  the  chief  territorial 
nobility;  life  peers  chosen  from  among  the  rich  landowners;  great 
manufacturers  and  national  celebrities ;  eight  titled  nobles,  elected 
in  the  eight  provinces  of  Prussia  by  the  resident  landowners  of  all 
degrees ;  the  representatives  of  chapters ;  burgomasters  of  towns 
of  over  30,000  inhabitants;  and  others  chosen  for  any  special 
recommendation.  In  the  "  Algeordnetenhaus,"  or  Chamber  of 
Deputies,  organization  also  appears.  Every  Prussian  must  be 
twenty-five  years  of  age  and  have  a  municipal  vote  before  he  can 
vote  as  an  indirect  elector.  The  indirect  electors  are  distributed  into 
three  classes  according  to  the  taxes  they  pay.  Each  class  is 
divided  into  electoral  groups,  and  each  group  nominates  one  direct 
elector,  who,  in  his  turn,  votes  for  a  representative  for  the  Chamber 
of  Deputies. 

We  are  far  from  saying  that  this  is  a  faultless  constitution.  But 
we  are  forced  to  recognize  in  it  a  healthy  effort  to  classify  electors 
according  to  wealth,  rank,  education,  and  ability. 

The  contrast  between  Germany,  under  this  constitution,  and 
France,  who  has  long  given  in  her  steady  adherence  to  a  system 
of  equal  Totes,  is  not  without  significance.  Germany  as  a  State 
enjoys  stability ;  France,  since  the  century  began,  has  never  been 
at  rest.  In  Germany  there  is  an  ever-growing  intellectual  activity, 
80  that  it  IB  there  we  must  now  go  if  we  would  study  thoroughly 
science  or  philosophy ;  in  France  there  is  an  increasing  poverty  of 
eminent  men,  which  the  occasional  appearance  of  a  Hugo  or  a 
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Pasteur  makes  only  more  apparent.  And  when,  in  1870,  the  moral 
and  physical  endurance  of  the  two  countries  were  brought  to  the 
actual  testy  France,  in  spite  of  the  superior  richness  of  her  soil 
and  the  brilliance  of  her  military  antecedents,  was  forced  to  yield 
to  the  Oerman  arms. 

We  have  thus  endeavoured  to  illustrate  how  the  natural 
inequalities  of  men  are  to  be  recognized  in  the  government  of  a 
State. 

But  some  may  still  be  slow  to  admit  the  evil  effects  of  an  equal 
suffrage.  They  may  point  to  our  own  country,  which  during  the 
last  half-century  has  tended  to  become  more  and  more  democratic, 
and  which  at  length  seems  about  to  adopt  the  maxims  of  un- 
adulterated equality.  In  her  case  they  may  say  the  tendency  has 
been  attended  by  no  apparent  decrease  in  national  prosperity. 

We  quite  admit  the  lorce  of  the  statement.  But,  as  we  have 
already  indicated,  those  extensions  of  the  franchise  which  took 
place  in  1832,  and  in  subsequent  years,  were  far  from  being  un- 
mingled  evils.  They  had  a  right  side  as  well  as  a  wrong.  They 
may  have  erred  in  putting  the  new  electors  upon  an  equality,  but 
they  did  not  err  in  giving  these  electors  the  vote.  They  put  the 
nation  in  possession  of  new  autonomous  power.  Their  good  effect 
has  largely  neutralized  their  bad  effect. 

It  must  further  be  borne  in  mind  that  we  have  said  nothing 
implying  that  when  a  nation  legislatively  recognizes  the  absolute 
political  eqnality  of  its  citizens,  its  fall  must  at  once  take  place. 
£quality  need  not  be  forced  upon  a  people  so  violently  as  it  was 
thrust  upon  the  French  towards  the  close  of  last  century.  It  may 
be  quietly  and  insidiously  introduced,  and  may  seem  at  first  to  be 
almost  harmless.  It  is  a  violation  of  nature's  laws  and  must  in  the 
end  prove  disastrous,  but  from  certain  causes  its  ill  effect  may  be 
delayed.  Nature  is  benevolent  in  resource ;  she  aids  even  those 
who  outrage  her  law. 

In  such  a  country  as  our  own,  for  example,  it  is  unlikely  that 
political  equality  would  immediately  work  harm.  This  country 
has  during  the  past  laid  in  a  stock  of  political  health  that  might 
enable  its  constitution  long  to  resist  the  undermining  effects  of  an 
unnatural  rdgime.  A  legislative  measure  may  assert  equality, 
but  it  cannot  at  once  alter  the  views  with  which  a  people  has 
grown  up,  and  sweep  away  its  inherited  traditions.  Men  who  for 
centuries  have  been  tutored  to  a  sense  of  their  inequalities  cannot 
be  instantly  taught  to  believe  themselves  equal.  There  will  still 
he  an  instinctive  deference  paid  to  ability ;  there  will  still  be  a 
chivalrous  respect  for  what  is  noblest  and  most  virtuous.  The 
diversities  of  rank  and  social  standing  are  too  deeply  engraven  on 
the  minds  of  Britons  to  be  all  at  once  effaced.  Our  countrymen 
have  already  repeatedly  shown  how  strongly  their  national  bias 
favours  the  ranking  of  social  classes.  They  showed  it  in  the 
reckless  joy  with  which,  at  the  Restoration,  they  hailed  the  return 
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of  even  a  Stewart  sovereign  and  his  court.  They  showed  it  more 
wisely  at  the  Revolution,  when  they  remodelled  their  constitution 
on  the  lines  of  its  former  gradations. 

Another  safeguard  against  immediate  disaster  would  no  doubt 
be  found  in  the  influence  which  men  of  position  and  ability  exert 
on  the  public  at  large.  One  needs  no  great  acuteness  to  see  how 
the  yiews  of  the  lower  classes  are  formed.  The  average  working 
man,  if  he  is  attentive  to  bis  work,  has  no  time  to  study  thoroughly 
any  one  of  the  great  social  or  political  questions  that  are  always 
arising ;  and  even  though  he  had  time,  he  has  not  the  requisite 
training.  The  opinions  which  he  does  hold  are  only  to  a  small 
extent  the  result  of  his  own  independent  thought.  They  are 
moulded  by  popular  writers,  by  popular  statesmen,  and  most  of  all 
by  the  editors  of  newspapers.  The  weakness  of  the  lower  orders 
is  in  one  sense  their  strength.  It  is  because  they  are  unable  to 
qnestion  the  decisions  of  thoughtful  men  that  they  are  led  to 
adopt  them. 

Take,  for  example,  the  influence  of  the  popular  statesman.  He 
bas  won  fame  by  successful  legislation  in  some  department,  such 
as  commerce  or  local  government  He  has  been  long  before  the 
public;  his  image  is  impressed  in  their  memories;  his  name  is 
repeated  with  pride.  Wherever  he  appears  he  is  welcomed  by 
crowds.  Suddenly  some  unexpected  "  situation  "  occurs.  A  few 
conflicting  and  hesitating  views  are  expressed  regarding  it.  No 
one  is  sure  what  to  think  till  at  last  the  great  man  speaks  out. 
His  opinion  at  once  becomes  the  opinion  of  thousands.  They  have 
been  at  no  pains,  they  have  not  the  brains,  to  appreciate  his  train 
of  reasoning;  or  to  work  out  his  conclusions,  oxxt  they  hold  his 
opinion,  and  that  is  enough  for  them. 

Under  a  system  of  equal  votes,  the  vote  given  to  the  less  able 
man  would  be  more  than  his  unaided  intelligence  could  use.  It 
would  be  a  weapon  beyond  his  skill  with  which  he  could  only  work 
mischief.  But,  then,  it  is  likely  that  for  a  time  at  least  he  would 
supplement  his  deficiencies  by  drawing  copiously  on  the  intelligence 
of  his  superiors.  Right  might  thus  be  brought  indirectly  into 
bannony  with  fact.  The  abler  man,  instead  of  having  a  greater 
vote,  would  have  many  votes. 

We  must  not  overlook  another  and  a  less  worthy  means  by 
which  the  rational  element  would  make  itself  felt.  It  would 
assert  itself,  if  necessary,  by  foul  means  as  well  as  by  fair.  Where 
all  have  equal  votes,  the  abler  man  will  be  forced  to  go  for  justice 
to  bribery  and  fraud.  His  only  chance  will  lie  in  outwitting  his 
presumptuous  inferior.  One  of  the  first  results  of  an  equal 
suffrage  will  thus  be  to  teach  those  who  are  more  intelligent  to 
stoop  to  practices  which  their  intelligence  condemns.  The  amount 
of  bribery  and  corruption  which  takes  place  at  the  elections  in 
America  is  so  well  known  as  scarcely  to  require  instancing.  We 
do  not  find  it  referred  to  by  Americans  themselves.    Such  practices 
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are  to  them  the  natural  accompaniment  of  every  chanixe  of 
government.  It  is  when  a  European  happens  to  be  in  the  States 
during  an  electioneering  contest  that  we  hear  expressions  of 
surprise  and  disgust. 

The  agencies  to  which  we  have  pointed  might  doubtless  com- 
bine to  avert,  for  a  time,  the  ruin  of  a  State  wliich  proclaimed 
in  favour  of  absolute  equality.  But  that  ruin  could  only  be 
temporarily  postponed. 

False  legislation  would  sooner  or  later  tell  on  the  inherited 
instincts  of  men.  The  higher  ranks  of  society  would  not  always 
gain  respect.  The  natural  consequences  of  a  law  asserting 
equality  would  in  time  be  realized.  Absolute  sameness  in  every 
respect  would  be  found  to  be  its  logical  outcome.  Socialism  and 
Communism  would  find  their  opportunity.  Property,  as  in  France, 
would  come  to  mean  robbery ;  and  honourable  eminence  would  be 
hated  like  tyranny. 

The  wisdom  of  a  few  might  go  far  to  atone  for  the  ignorance  of 
the  many,  but  it  could  never  wholly  remove  that  ignorance.  The 
pupil  cannot  be  so  wise  as  his  master.  The  less  rational  members 
of  society  must  still  be  behind  their  popular  teachers.  They  can 
never  be  deserving  of  an  equal  vote  with  their  superiors.  To  give 
them  such  a  vote  is  to  give  them  the  means  of  displajring  their 
shortcomings.  Each  time  they  use  it,  their  inferiority  will  be  per- 
manently stereotyped  in  the  statute-book.  Each  time  they  use  it, 
they  will  sensibly  check  the  national  advance. 

But  there  is  the  possibility  of  a  far  more  sudden  and  dire 
calamity.  The  lower  classes  may  forsake  their  rational  guides  and 
lend  an  ear  to  the  teachers  of  unreason.  It  is  when  the  rantings 
of  Ball  are  heard  and  the  quackeries  of  Rousseau  are  dispensed 
through  the  community,  that  the  proletariat  will  be  raised  to  use 
their  unnatural  franchise  in  the  interests  of  evil.  It  is  when  false 
logic  and  fictitious  fact,  decked  out  in  the  borrowed  feathers  of 
self-interest,  are  paraded  before  their  eyes,  that  they  will  be  lured 
on  to  their  own  destruction  and  drag  the  State  with  tliem  to  its 
doom. 

We  have  endeavoured  in  the  course  of  the  preceding  pages  to 
develop  the  principles  upon  which  a  stable  government  must  rest. 
We  have  been  led  to  the  conclusion  that  such  a  government  can 
be  realized  only  where  allowance  is  made  for  those  diversities  which, 
as  a  matter  of  fact,  exist  in  society.  We  have  found  that  a 
franchise  which  assumes  the  absolute  equality  of  men,  is  opposed 
to  the  teaching  of  Nature,  and  that  those  who  adopt  it  must  sooner 
or  later  feel  the  weight  of  her  chastening  hand. 

John  Ritchie,  M.A. 
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NO.  XII. 

Eeview  of  Inferior  Court  Decisions  on  Grounds  not  appearing 

ex  fade  OF  Conviction  or  Sentence, 

Various  judgments  in  Inferior  Courts  have  been  quashed  on 
groands  not  appearing  in  the  conviction  or  sentence,  such  as 
informality  of,  or  want  of  specification  in,  the  complaint,  improper 
amendment  allowed,  irrelevant  evidence  admitted,  and  other 
informalities,  illustrations  of  whicli  will  be  given. 

The  case  of  Hugh  Law  against  Daniel  Munro,  1865  (Jurist 
37-355),  is  an  instance  of  informality  of  complaint  as  to  the  value 
of  stolen  property.  The  suspender  was  convicted  before  the  Poh'ce 
Court,  Hawick,  under  the  General  Police  Act,  1850,  of  two  acts  of 
reset  of  theft.  At  the  end  of  each  charge  was  a  formal  statement 
in  the  complaint  that  the  value  of  the  property  did  not  exceed 
£10,  the  powers  of  the  police  magistrate  being  limited  in  cases  of 
theft  or  reset  to  property  to  that  amount. .  The  conviction  having 
been  brought  under  review  of  the  High  Court,  was  set  aside, 
because  it  did  not  appear  on  the  face  of  the  complaint  that  the 
value  of  the  resetted  goods  was  within  the  statutory  limitation. 
Lord  Neaves  remarked  that,  as  the  charge  was  laid,  the  property 
stolen  might  amount  to  £20,  a  sum  which  could  not  be  dealt  with 
in  the  Pdice  Court :  it  was  such  a  case  as  the  magistrates  ought 
not  to  have  dealt  with  at  all — no  proper  foundation  for  their 
jurisdiction  having  been  laid.  Lord  Jennswoode  observed  that  if 
the  prosecutor  was  at  liberty  to  libel  any  number  of  charges, 
each  of  which  would  not  be  above  £10,  cases  of  most  serious 
character  might  come  to  be  dealt  with:  there  had  been  cases 
before  the  High  Court  over  and  over  again  in  which  panels  were 
accused  of  a  great  number  of  acts  of  theft,  not  one  of  which 
probably  exceeded  the  value  of  £10 ;  but  was  it  to  be  supposed 
to  be  the  intention  of  the  Legislature  that  such  cases  should  be 
brought  before  the  police  magistrate  ?  To  sustain  the  complaint 
would  be  to  open  a  door  for  the  trial  of  cases  before  police 
magistrates  of  a  class  never  intended  to  be  so  dealt  with.  The 
Court  took  no  notice  of  the  fact  that  the  case  was  one  of  a  very 
petty  character,  the  value  of  the  property  in  the  two  charges 
being  far  within  that  which  the  police  magistrate  was  competent 
to  try :  in  each  charge  the  property  libelled  consisted  of  24  lbs. 
weight,  or  thereby,  of  oats,  the  cumulo  value  of  which  could  not 
be  more  than  a  few  pence.  The  mistake  in  the  complaint  was 
the  simple  one  of  setting  forth  at  the  end  of  each,  instead  of  at  the 
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end  of  the  second  charge  only,  that  the  valae  of  the  whole 
property  did  not  exceed  £10.  There  was  no  error  in  substance, 
bat  merely  in  form,  which  could  have  been  obTiated  by  a  deletion 
at  the  end  of  the  first  charge,  if  the  complaint  had  been  objected 
to,  as  it  might  have  been,  in  the  Inferior  Court. 

It  is  also  ultra  vires  of  the  police  magistrates  to  try  certain 
cases  of  assault,  irUer  alia^  ^  Assault  with  any  knife  or  other 
lethal  instrument  where  effusion  of  blood  has  followed ; "  and  the 
General  Police  Act  of  1862,  following  the  preyious  Act  of  1850, 
declares  that  where  it  appears  that  a  person  is  guilty  of,  or  is 
charged  with,  any  such  offence,  the  magistrate  is  to  commit  him 
for  examination,  and  notice  is  to  be  sent  to  the  county  Fiscal.  In 
the  case  of  Bobert  Anderson  against  J.  C.  Hutchison^  1878  (4 
Couper  625),  the  suspender  was  convicted,  under  the  General 
Police  Act  of  1862,  of  assault  '*  with  a  biUiard-cue,  or  other  lethal 
weapon,  to  the  effusion  of  blood  and  serious  injury  of  the  person." 
The  complaint  exfddcy  as  in  the  reset  case,  appeared  to  charge  a 
crime  beyond  the  jurisdiction  of  the  police  magistrate,  and  on 
that  ground  the  sentence  was  sought  to  be  suspended.  The 
Court,  however,  sustained  the  conviction,  holding  tnat,  though  a 
person  may  be  brought  before  the  Police  Court  on  a  complaint  in 
an  exaggerated  form,  if  it  shall  appear  that  he  has  been  gailty  of 
an  offence  for  which  a  minor  punishment  would  be  sufficient,  the 
magistrate  may  punish  accordingly — a  rule  of  judgment  which, 
if  applied  to  the  reset  case,  would  have  sustained  the  sentence. 

Another  instance  of  informality,  or  want  of  specification,  in  the 
complaint  is  the  case  of  Adam  Sharp  aninst  Alexander  MUchdl, 
1872  (2  Couper  273),  convicted  by  the  Justices  at  Wick  of  con- 
travention of  section  1  of  the  Cruelty  to  Animals  Act,  by  keeping, 
or  herding,  or  causing  400  sheep  to  be  kept  or  herded  on  land 
bearing  grass  or  other  food  totally  insufficient  to  feed  or  sustain 
such  a  number  of  sheep,  and  failing  to  suppl v  such  sheep,  or  causing 
them  to  be  supplied,  with  sufficient  tooa,  whereby  they  were 
cruelly  treated,  and  part  thereof  died.  The  High  Court  held 
the  complaint  irrelevant,  in  respect  it  did  not  contain  any  aver- 
ment of  intention  to  injure,  or  of  knowledge  on  the  part  of 
accused  that  the  supply  of  food  was  insufficient,  and  the  convic- 
tion was  set  aside — ^the  Lord  Justice-Clerk  observing  that  charges 
of  this  kind  necessarily  imported  a  certain  state  of  mind  on  the 
part  of  the  accused — an  intention  or  purpose  to  inffict  cruelty. 
A  different  result  obtained  in  the  subsequent  case  of  Charles 
Wilson  against  R.  B.  Johnstone^  1874  (3  Couper  8).  The  sus- 
pender, a  butcher,  was  convicted  of  contravention  of  the  Act  by 
leaving  four  oxen  at  a  slaughter-house,  unsupplied  with  food,  for 
seventy-seven  hours,  the  complaint  not  setting  forth  that  the 
cruelty  or  ill-treatment  was  committed  with  his  personal  know- 
ledge. In  this  case  it  was  pleaded,  both  in  the  Inferior  and 
Superior  Courts,  as  in  the  previous  case,  that  the  suspender, 
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being  often  absent  from  home,  entrusted  the  feeding  of  the 
animals  to  his  assistant ;  that  he  had  no  personal  knowledge  of 
the  circumstances ;  and  on  the  authority  of  Sharp^s  case  it  was 
further  pleaded  that  the  complaint  was  irrevelant  because  no 
charge  of  wanton  cruelty  was  averred.  The  Court  sustained  the 
conyiction,  holding  that  it  was  not  necessary  that  wanton  or 
intentional  cruelty  should  be  proved;  that  if  a  person  neglect 
to  do  a  thing  that  was  his  duty  and  within  his  power,  and  thereby 
iD-treated  or  abused  any  animal,  that  equally  fell  within  the  scope 
of  the  statute  as  where  a  wilful  or  wanton  act  of  cruelty  was 
committed. 

In  the  case  of  Thomas  Arthur  against  John  K,  Peebles^  1876 
(3  Gouper  300),  the  suspender  was  tried  on  a  complaint  charging 
an  offence  under  the  Day  Trespass  Act,  by  entering  or  being 
"  in  and  near  "  (instead  of  "  wpon  "  as  in  the  statute)  a  field  on 
a  farm  specified,  without  leave  of  the  proprietor,  in  pursuit  of 
game.  Having  been  found  guilty,  the  conviction  was  'set  aside 
oj  the  High  Court  as  disconform  to  the  statute.  Lord  Craighill 
said  if  words  were  substituted  for  those  in  the  statute  they  must 
be  fall,  and  no  more  than  full  equivalents — ^they  must  not  under- 
state nor  overstate  the  elements  of  the  ofience ;  that  the  allegation 
in  the  complaint  was  misleading,  as  it  suggested  that  being  near 
to  a  field  in  search  of  game,  without  leave  of  the  proprietor,  was 
a  contravention  of  the  statute,  and  that,  on  this  view,  proof  may 
have  been  adduced,  and  the  conviction  complained  of  pronounced, 
although  the  accused  did  not  enter  the  field ;  but  that,  at  all 
events,  it  was  enough  for  judgment  that  the  accused  may  have  been 
prejudiced.  Lord  Young  was  at  first  inclined  to  think  the  words 
''  and  near  "  might  be  regarded  as  surplusage,  but  he  concurred 
in  the  judgment ;  and  .the  Lord  Justice-Clerk  also  concurred, 
bnt  "not  without  reluctance."  The  complaint  was  no  doubt 
technically  irrelevant  by  the  use  of  the  unauthorized  words  "  and 
near " ;  but  the  objection  ought  properly  to  have  been  taken  in 
the  Inferior  Court,  when  an  immediate  remedy  could  have  been  had. 
Where  such  an  objection  is  permitted  after  conviction,  it  seems  a 
fair  consideration,  in  determining  the  effect  to  be  mven  thereto, 
whether,  in  point  of  fact,  the  accused  actually  sufiered  prejudice — 
whether,  in  particular,  conviction  followed  for  doing  something  out- 
with  the  statute.  The  charge  was  not  alternative  out  cumulative, 
averring  that  the  accused  was  both  in  the  field  and  near  it ;  and 
the  conviction  found  him  guilty  of  the  offence  charged^  covering 
all  that  was  averred :  it  was  not  disputed  that  the  accused 
was  legally  though  not  literally  in  the  field ;  and  the  peculiarity 
of  the  facts  seems  to  explain  the  ambiguous  mode  of  libelling. 
It  appeared,  from  statements  made  at  the  bar  of  the  High  Courts 
that  the  accused  and  an  associate  had  been  found  contravening 
the  Act,  though  attempting  to  evade  it,  by  sending  a  lurcher 
into  the  field  to  kill  hares,  and  a  retriever  to  fetch  them  out 
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when  killed ;  the  poachers  remaining  outside  the  field  on  the 
road  adjoining.  Such  an  ingenious  modus  operandi  had  not  then 
been  decided  to  amount  to  a  conti*avention  of  the  Act,  but  the 
point  has  since  been  so  decided  in  the  case  of  David  Stoddart 
aiid  others  against  James  C,  Stevenson^  1880  (4  Couper  334). 
The  charge  was  there  libelled  in  the  ordinary  way, — that  the 
accused  trespassed  upon  certain  fields  in  search  of  game,  etc., — 
the  High  Court  holding  that  men  who  sent  their  dogs  into  the 
field  were  as  guilty  as  if  they  had  gone  in  themselves. 

The  case  of  Bohert  Wemyss  against  Boger  Macky  1881  (4 
Couper  419),  is  an  illustration  of  a  conviction  of  a  petty  ofiTence, 
in  contravention  of  a  Police  Act,  being  set  aside  for  want  of 
sufficient  specification  of  the  charge.  The  complaint  was  founded 
on  section  251  of  the  Greneral  Police  Act,  1862,  in  so  far  as  the 
accused  and  two  others,  on  the  street  of  a  town,  did  '*  to  the 
obstruction  or  annoyance  of  the  residents  or  passengers,  wilfully 
cause  an  obstruction  in  the  public  footpath  by  means  of  congre- 
gating," the  precise  phraseology  of  the  Act  being  followed.  It 
was  contended  for  the  suspender,  that  the  complaint  set  forth  no 
offence — a  view  which  was  adopted  by  two  of  the  three  judges 
before  whom  the  case  was  brought.  Their  Lordships  were 
of  opinion  that  the  case  was  simply  one  of  two  or  three  persons 
meeting  by  accident  on  the  street,  and  stopping  to  talk  with  one 
another,  and  that,  unless  something  specific  was  charged,  showing 
a  wilful  and  pertinacious  obstruction,  such  conduct  did  not 
amount  to  an  offence.  The  Lord  Justice-Clerk  expressed  a 
decided  opinion  the  other  way.  He  thought  the  case  was  one  of 
the  clearest  he  ever  saw.  If  the  obstruction  was  innocent  and 
accidental  there  could  be  no  ground  for  such  a  charge,  but  if  the 
obstruction  was  wilful  there  undoubtedly  was  a  charge.  It  was 
nothing  to  the  purpose  to  say  that  friends  may  meet  and  stand 
talking  to  one  another :  that  was  not  what  was  charged.  He 
should  be  very  sorry  to  say  that  what  was  charged  was  not  an 
offence,  and  be  must  enter  his  protest  against  the  notion  that 
persons  may  wilfully  stand  in  the  middle  of  the  footpath  and 
obstruct  the  passers-by  without  being  liable  to  a  penalty  under 
the  statute.  An  analogous  case  was  that  of  Ritchie  against 
M'Phee,  October  1882,  the  charge  being  one  of  disorderly  conduct 
in  contravention  of  section  135  of  the  Glasgow  Police  Act,  1866. 
The  complaint  averred  that  the  accused  had  been  riotous  and  dis- 
orderly in  his  behaviour  by  shouting  aloud,  by  all  which,  or  part 
thereof,  a  noise  and  disturbance  was  created,  a  large  crowd 
assembled,  and  the  lieges  were  annoyed.  The  conviction  was  set 
aside  by  the  High  Court  on  the  ground  that  the  complaint  did 
not  charge  any  specific  offence.  The  Lord  Justice-Clerk  observed 
that  shouting  aloud  in  the  street,  and  so  causing  a  crowd  to 
collect,  might  be  a  very  serious  police  offence,  but  that  should 
clearly  appear  on  the  narrative  of  the  complaint :  shouting  might 
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be  innocent  or  not  according  to  circamstancesy  and  the  circum* 
stances  that  make  it  not  innocent  mast  appear  on  the  face  of  the 
complaint^  on  the  simple  and  ordinary  rule  that  a  man  is  entitled 
to  know  of  what  he  is  accused :  the  complaint  did  not  state  what 
the  man  did  in  the  way  of  shouting — whether  it  was  a  continuous 
shouting,  or  a  loud  shouting ;  whether  he  had  any  excuse  for 
what  he  was  doing,  or  refused  to  desist  when  appealed  to ;  these 
were  the  things  which  enter  into  the  nature  of  the  offence  and 
render  the  comparatively  innocent  act  of  shouting  in  the  street 
oDce  or  twice  a  serious  offence  by  being  repeated  deliberately 
and  intentionally  to  create  a  disturbance.  The  complaint  in  this 
case  seems  to  have  been  judged  with  excessive  strictness.  In  such 
chaiges  in  the  Police  Court,  and  in  similar  cases  of  breach  of 
peace  at  common  law  tried  before  the  Sheriff  Court, — the  latter 
offence  being  generally  accompanied  by  cursing  and  swearing,—* 
it  has  never  been  the  practice  to  state  the  particulars  of  the 
shooting — whether  it  was  continuous  or  without  excuse,  or  other- 
wise as  desiderated  by  the  Court ;  loud  shouting  as  here  charged, 
whereby  a  disturbance  or  breach  of  the  peace  was  committed  is 
the  chief,  often  the  sole,  element  which  constitutes  the  charge;  and 
sQch  averment  has  hitherto  been  held  sufficient  to  certify  the 
accused  of  his  offence  and  form  a  relevant  complaint. 

Besides  objections  to  want  of  specification  of  the  charge, 
objections  have  also  been  sustained  because  of  informality  or 
defect  of  statement  in  the  complaint  as  to  the  statutory  penalties 
incurred  by  the  accused.  An  example  is  to  be  found  in  the  case 
of  David  Thomson  against  Johnston  Wardlaw^  1865  (5  Irvine 
45).  The  accused  was  convicted  of  an  offence  under  the  Master 
and  Servant  Act,  which  was  tried  under  the  forms  of  the  Sum* 
maiT  Procedure  Act.  The  "whereby"  clause  at  the  conclusion 
of  the  complaint  was  defective  in  stating  the  penalty  to  which  the 
accused  was  amenable,  inasmuch  as  while  it  correctly  set  forth 
that  he  misht  be  committed  to  the  House  of  Correction  for  a  period 
not  exceedmg  three  calendar  months,  and  have  abated  a  propor- 
tionate part  of  his  wages-  for  such  period,  it  omitted  the  alternative 
statement  that  in  lieu  of  such  punishment  he  might  be  punished 
by  an  abatement  of  wages,  or  by  being  discharged  from  his  em- 
ployment. The  offender  having  been  convicted  and  sentenced  to 
seven  days*  imprisonment,  and  a  proportional  abatement  of  wages, 
a  process  of  suspension  was  raised  to  have  the  conviction  set  aside 
on  the  ground  of  insu£5cient  specification  in  the  complamt  of  the 
statutory  penalties.  The  Court  held  that  the  oojection  was 
matter  of  substance :  that  it  was  a  misstatement  to  omit  mention 
of  the  alternative  penalty,  and  to  say  that  the  offender  was 
absolutely  liable  to  the  punishment  named.  The  proceedings  were 
accordingly  suspended.  The  objection  appears  to  have  been  one 
of  that  cnaracter  which,  whether  applying  to  form  or  substance, 
should  have  been  stated  in  the  Court  below,  when  it  could  have 
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been  easily  obviated  under  the  provisions  of  section  5  of  the  Sum- 
mary Procedure  Act,  declaring  that  no  objection  shall  be  allowed 
to  any  complaint  for  any  alleged  defect  in  substance  or  in  form 
not  changing  tlie  character  of  the  offence,  and  providing  for 
amoidment  accordingly.    To  pass  over  such  an  objection  in  the 
Inferior  Court,  and  give  effect  to  it  by  quashing  a  conviction  in  the 
Court  of  Seview,  is  simply  ignoring  a  statutoiy  remedy  intended 
to    meet    such    objections.      A    different    result    obtained    in 
the  subsequent  case  of  Alexander  Baird  against  HamiUaii  Ito^\ 
1865  (5  Irvine  200).     Baird  having  been  convicted  of  a  con- 
travention of  the  Public  Houses  Act,  tried  under  the  forms  of 
the   Summary  Procedure  Act,   brought  an   appeal   before   the 
Circuit  Court,  on  the  ground  that  the  complaint  did  not  state 
the  nature  of  the  penalty  or  forfeiture   and   the  alternative — 
the  clause  being  altogether  omitted.     The  above  case  of  Thomson 
against   Wardlaw  was  founded  on   in  support  of  the    appeal. 
The  objection  had  not  been  stated  in  the  Inferior  Court.     Lord 
Neaves,  while  sustaining  the  appeal,  —  recalling  the  sentence 
and  whole  proceedings  subsequent  to  and  including  the  judg- 
ment,— ^remitted  to  the  Justices  to  direct  amendment  to  be  made 
on   the  complaint  to  bring  it  in  conformity  with   the   form  in 
the  Summary  ProceduTe  Act,  and  thereafter  to  proceed  dc  now 
with  the  complaint  according  to  justice.     In  the  case  of  John 
Holland  against  the  Gaudialland  Coal  Company^  1867  (5  Irvine 
561),  under  the  Master  and   Servant  Act,   the  sentence    was 
sought  to  be  suspended  on  various  grounds.     The  complaint  was 
under  the  forms  of  the  Summary  Procedure  Act,  and  made  no 
reference  to  the  various  alternative  modes  of  punishment  com* 
potent  under  the   Master  and    Servant  Act :    the   complainer 
simply  prayed  that  the  accused  should  be  dealt  with  under  the 
9th  section  of  the  Act,  and  the  Court  held  this  sufficient.    The 
case  of  Thomson  against  Wardlaw  was  not  cited.     In  the  case 
of  William  Gait  against  Alexander  Ritchie,  1873  (2  Couper  471), 
also  under  the  Master  and  Servant  Act,  it  was  objected  in  a 
bill  of  suspension,  on  the  authority  of  Thompson  against  Wardlaxr, 
that  the  complaint  did  not  specify  the  various  alternatives  com- 
petent to  Justices  on  conviction.      The  Court   however,  on  the 
authority  of  the  above  case  of  Holland,  repelled  the  objection 
and  sustained  the  conviction. 

When  an  objection  to  the  relevancy  has  been  properly  taken 
in  the  Court  below,  and  obviated  by  amendment  under  the 
authority  of  the  inferior  judge,  the  High  Court  has  sometimes 
held  the  correction  incompetent,  and  set  aside  the  sentence.  An 
instance  in  point  will  be  found  in  the  case  of  Alexander  MUcfiell 
against  Hobert  Campbell^  1863  (4  Irvine  257).  The  suspender 
was  charged  before  the  Sheriff-Substitute  at  Stirling  with  a  con- 
travention of  the  Night  Poaching  Act,  by  unlawfully  entering 
certain  lands  for  the  purpose  of  taking  game  or  rabbits.    It  is  a 
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pecaliar  and  contradictory  feature  of  the  Act  that — while  under 
the  first  alternative  clause  of  the  1st  section,  the  taking  game 
or  rabbits  is  an  offence,  and  also  that  while  tinder  section  9 
it  is  an  offence  for  three  or  more  persons  to  enter  land  for  the 
purpose  of  taking  game  or  raifnts  —  the  second  alternative  of 
the  Ist  section  is  limited  to  being  unlawfully  on  land  for  the 
purpose  of  taking  game  onlv.  The  consequence  has  been,  that 
in  framing  complaints  under  the  1st  section,  rabbits  have 
frequently,  per  incuriam,  beeu  included  in  the  second  as  well  as 
the  first  alternative  of  the  section ;  but  the  mistake  being  noticed 
and  rectified,  either  preliminarily  or  during  the  trial,  no  harm 
has  resulted.  In  MitchelCs  case,  which  was  under  the  said  second 
alternative,  this  mistake  having  occurred,  and  objection  having 
been  taken,  the  Sheriff-Substitute  allowed  the  complaint  to  be 
amended  by  deletion  of  the  words  "  or  rabbits,"  after  which  the 
case  went  to  trial  and  resulted  in  conviction.  On  review  by  the 
High  Court,  the  conviction  was  set  aside  on  the  ground  that  the 
amendment  was  incompetent  without  the  consent  of  the  accused. 
Lord  Deas  observed  that  the  deletion  by  the  Fiscal  was  not  of  the 
oatore  of  a  partial  restriction  or  mere  correction  of  the  libel,  for 
if  the  libel  had  stood  as  it  was,  no  crime  was  charged ;  and  that 
the  suspender  was  entitled  to  assume  that  if  he  could  show  that 
the  pursuit  of  rabbits  was  not  within  the  statute,  there  was  an 
end  of  the  charge,  and  that  he  need  not  come  prepared  to  defend 
hhnself  against  a  different  libel.  But,  with  deference,  this  was 
pushing  technicality  to  an  extreme  length,  not  warranted  by 
anthonty  or  suppoited  by  practice.  Although  the  second  alter- 
native  purpose  to  take  rabbits  was  not  an  offence  within  the 
sectioa  libelled,  it  did  not  necessarily  follow  that  the  accused 
was  free  from  the  first  alternative  purpose— of  taking  game 
chained — ^to  which  no  exception  could  be  made.  The  case  of 
J(An  Bdd  and  others^  1836  (1  Swinton  203),  may  be  cited  in 
iUnstration  of  a  more  reasonable  practice.  The  prisoners  were 
charged  before  the  High  Court  with  a  contravention  of  section  9 
of  tbe  said  Night  Poaching  Act,  in  so  far  as  they  unlawfully 
entered  the  grounds  of  the  Duke  of  Buccleuch,  or  were  in  the 
'ear  neighbourhood  of  said  lands,  for  the  purpose  of  taking  game 
or  rabbits.  The  indictment  was  irrelevant,  because  of  the  words 
italidsed,  there  being  no  offence  under  the  Act  unless  the  lands 
were  entered ;  but  &ere  was  here  no  contention  that  there  was 
not  otherwise  a  snffident  charge  libelled  under  the  Act :  the 
objectionable  words  were  deleted  on  the  suggestion  of  the  Court, 
and  the  case  went  to  trial.  In  the  case  of  Alexander  Smith 
against  AUxaiider  Young ^  1856  (2  Irvine  402),  a  similar  slip,  as 
in  MitchdFs  case,  was  made  by  the  prosecutor,  who  charged  the 
suspender  with  unlawfully  entering  lands  for  the  purpose  of 
takmg  game  or  rabbits.  The  unauthorized  words  appeared  in 
the  course  of  tiie  trial,  and  the  Sheriff-Substitute  in  his  judgment 
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obviated  the  objection  thereto  by  limiting  his  finding  to  the 
purpose  of  taking  game  as  libelled.  On  review  before  the  High 
Court,  it  was  contended  that  the  SherifF-Substitute  had  no  right 
thus  to  rectify  the  charge;  but  the  conviction  was  quashed  on 
another  ground,  viz.  that  the  Sheriff-Substitute  had  omitted  the 
word  unlawfidly  from  his  finding.  A  simple  finding  of  guilty  as 
libelled  would  have  been  sufficient.  Lord  Deas,  on  the  question 
of  the  deletion  of  the  words  *'  or  rabbits/'  stated  in  substance  the 
opinion  which  he  subsequently  held  in  MitchdVs  case ;  but  with 
this  opinion  the  other  four  judges  expressed  no  concurrence.  In 
the  recent  case  of  Alexaiider  Jaines  against  the  Earl  of  Fifty 
1879  (4  Couper  321),  the  appellant  was  charged  before  the 
Sheriff-Substitute  at  Elgin,  under  the  Day  Trespass  Act,  with 
trespassing  on  the  Earths  lands  in  pursuit  of  game  of  various 
kinds  mentioned  in  the  Act.  The  appellant  was  the  son  of  a 
tenant-farmer,  who  had  a  right  under  his  lease  to  shoot  hares 
and  rabbits,  and  to  give  leave  to  his  family  to  do  so.  After 
evidence  was  led,  the  Sheriff -Substitute,  in  terms  of  section  5  of 
the  Summary  Procedure  Act  (passed  shortly  after  MitcJi^Ws 
case),  allowed  the  complaint  to  be  amended  to  the  effect  of 
excluding  hares  and  rabbits  from  the  charge,  and  permitting 
words  to  be  added  making  it  specially  applicable  to  grouse,  being 
the  kind  of  game  proved  to  have  been  destroyed.  The  High 
Court  dismissed  an  appeal  founded  on  the  above  amendment, 
which  amendment  was  held  competent.  More  recently  the 
objection  "or  rabbits"  again  appeared  in  the  case  of  David 
Simpson  and  otherSy  before  the  Sheriff-Substitute  at  Cupar-Fife, 
November  1884  (unreported)  —  the  complaint  being  framed 
similarly  to  those  in  the  cases  of  MUclieU  and  Smith  (supra). 
Objection  was  taken  to  the  words,  and  necessarily  sustained. 
It  was  proposed  by  the  Procurator-Fiscal  to  amend  the  complaint, 
under  the  authority  of  the  5th  section  of  the  Summary  Procedure 
Act,  by  striking  out  the  unauthorized  words.  But  the  accused's 
agent,  a  respected  local  practitioner,  showed  the  professional  love 
of  technical  objection  by  maintaining  that  the  motion  was  incom- 
petent, on  the  ground  that,  as  the  only  statutory  amendment 
allowed  was  one  "not  changing  the  character  of  the  offence/' 
.and  as  the  complaint  contained  no  relevant  offence,  the  pro- 
visions of  the  Act  could  not  be  taken  advantage  of  to  the 
effect  of  converting  such  a  bad  complaint  into  a  good  one. 
This  ingenious  objection  prevailed,  and  the  diet  was  deserted; 
but  no  benefit  was  gained  by  the  accused,  the  proceedings  were 
simply  delayed;  a  new  complaint  was  raised,  under  which  they 
were  tried  and  convicted  at  a  subsequent  diet.  The  case  of 
Mitchell  appears  to  have  been  cited  in  support  of  the  objection, 
but  no  reference  was  made  on  either  side  of  the  bar  to  the  other 
cases  in  point  above  cited.  Amendments  by  the  Act  are  neoes- 
Barily  limited  to  such  as  do  not  change  the  character  of  the 
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offence.  It  would  be  incompetent  to  charge  a  person  with  one 
offence,  and,  on  his  coming  to  the  bar,  to  amend  the  complaint 
and  try  him  on  another  charge — to  charge  theft,  for  example,  and 
try  him  for  reset — to  charge  fraud,  etc.,  and  try  hira  for  breach  of 
trust  and  embezzlement — or  to  libel  under  one  statute  or  section 
of  a  statute,  and  try  him  under  another  statute  or  section ;  but 
there  is  no  change  in  the  character  of  an  offence,  such  as  was 
here  charged,  by  limiting  the  charge,  as  the  prosecutor  was 
bound  to  do,  to  the  first  alternative  purpose  of  taking  game.  The 
necessary  amendment  was  fairly  within  the  scope  oJF  the  section, 
and  was  such  as  would  have  cured  the  objection  in  MitckelCs 
case,  had  that  case  occurred  after  the  passing  of  the  Summary 
Procedure  Act;  and  it  was  certainly  of  a  much  more  simple 
character  than  the  amendment  held  competent  in  the  case  of 
James  against  the  Earl  of  Fife^  in  which  there  was  not  only  a 
deletion,  but  the  addition  of  several  words  to  bring  the  charge 
into  harmony  with  the  facts. 

Where  inferior  judgments  have  been  brought  under  the  review 
of  the  High  Court  on  the  ground  of  incompetent  evidence  having 
been  admitted,  the  judges  have  sometimes  held  the  averments 
too  weak  to  disturb  the  sentence,  as  in  the  case  of  Oeorge 
X*Rae  SLgsdnst  Sobert  Blair,  1856  (2  Irvine  570).  The  panel 
objected  to  the  evidence  of  two  detectives,  so  far  as  it  related  to 
statements  made  to  them  by  him  after  apprehension.  The  Sheriff- 
Substitute  repelled  the  objection.  It  was  pleaded  in  suspension 
that  the  only  evidence  in  the  case  was  that  of  the  detectives  and 
the  panel's  judicial  declaration.  The  High  Court  held  that  the 
Sheriff-Substitute  who  tried  the  case  was  the  proper  judge,  in  the 
first  instance,  of  the  admissibility  of  the  eviaence,  and  that  the 
compluner's  statements  were  too  weak  to  call  for  the  notes  of 
evidence.  The  suspension  was  accordingly  refused.  The  usual 
practice,  however,  of  the  Court,  where  incompetent  evidence  has 
been  adduced  or  legal  evidence  rejected,  is  to  suspend  the  convic- 
tion, however  inconsiderable  an  effect  the  admission  or  rejection 
of  that  evidence  may  have  had  in  determining  the  guilt  of  the 
accused.  A  strong  example  in  point  is  to  be  found  in  the  case  of 
George  Fergusson  and  others^  1829  (Alison's  Principles,  p.  216 ;  and 
Praetieey  29  and  447),  tried  before  the  Sheriff  and  a  jury  at  Perth 
on  charges  of  rioting  and  assaulting  various  persons  who  were 
suspected  of  having  bM^en  concerned  in  lifting  dead  bodies  in  the 
choichyard  at  Coupar  -  Angus.  While  one  of  the  assaulted 
parties  was  under  examination,  it  was  proposed  by  the  agent  for 
the  prisoners  to  ask  him  whether  he  had  ever  been  engaged  in 
lifting  dead  bodies.  The  Sheriff  (afterwards  Lord  Justice- 
General  McNeill)  held  the  question  incompetent,  and  it  was  not 
put.  The  trial  proceeded,  and  the  prisoners  were  competed.  On 
a  bill  of  advocation  to  the  High  Court,  the  judges  held  that  the 
question  was  competent,  and  ought  to  have  been  allowed,   as 
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affecting  the  character  and  credibility  of  the  witness ;  but  they 
were  abo  of  opinion  that  the  witness  might  have  declined  to 
answer  the  question.  The  conviction  was  accordingly  quashed. 
It  is  difficult  to  see  that  the  disallowance  of  the  question  could 
have  materially  influenced  the  jury  in  determining  their  verdict, 
but  the  Court  held  that  they  could  not  look  into  the  proceedings 
and  decide  this  point ;  it  was  enough,  they  held,  that  if  the  witness 
had  answered  the  question,  the  jury  might  have  come  to  a  different 
conclusion. 

The  case  of  Mary  Bv/ms  against  Hart  and  Youngy  1856  (2 
Irvine  571),  is  another  illustration  in  point.    The  woman,  who  kept 
a  broker's  shop,  was  tried  before  the  Sheriff  and  a  jury  at  Olasgow 
im  a  charge  of  theft  or  reset  of  theft,  and  was  convicted  of  the 
ktter  crime.    In  the  course  of  the  trial  an  officer  gave  evidence— 
which  was  objected  to  :  the  objection  being  repelled — ^to  the  effect 
that  thieves  frequented  her  shop,  and  that  she  was  looked  upon  by 
the  police,  and  all  who  knew  her,  as  a  resetter.     The  High  Court 
set  aside  the  conviction  on  the  ground  that  the  evidence  as  to  the 
reputation  of  the  prisoner  was  incompetent,  though  it  was  held 
there  was  no  incompetency  in  leading  evidence  as  to  the  character 
of  the  persons  who  frequented  her  snop.    The  doctrine  of  Baron 
Hume  that,  in  proving  guilty  knowledge,  it  is  a  powerful  con6rma- 
tion  if  the  prisoner  or  his  author  is  a  reputed  thief  or  resetter,  was 
said  by  the  Lord  Justice-Clerk  to  have  been  reprobated  for  the 
last  forty  years ;  and  Lord  Cowan  observed  that  it  would  have 
been  as  competent  in  the  trial  of  the  notorious  Burke  to  have  inquired 
whether  he  was  habite  and  repute  a  murderer.    But  there  seems 
room  for  distinction  between  a  case  of  murder  and  one  of  reset : 
the  sting  of  the  latter  charge  lies  in  the  guilty  knowledge  that 
the  goods  received  by  the  prisoner  were  stolen,  an  element  which 
does  not  enter  into  a  case  of  murder ;  and  while  the  relevancy 
of  the  supposed  question  in  the  murder  case  is  not  apparent,  the 
character  of  the  prisonexs  for  honesty  or  the  reverse,  has  naturally, 
notwithstanding  the  repudiation  of  Baron  Hume's  doctrine,  an 
important  bearing  on  the  question  of  innocence  or  guilt  in  all 
cases  of  reset ;  and  the  eviaence  objected  to  in  Bunts'  case  was 
led  solely  to  prove  guilty  knowledge.    Possibly  the  case  for  the 
prosecution  might  have  Deen  sufficient  if  confined  to  the  character 
of  the  prisoner's  associates,  from  which  the  jury  could  scarcely 
fail  to  draw  the  logical  inference ;  and  it  is  not  probable  that  they 
were  induced  to  convict  merely  because  of  the  additional  question 
and  answer  objected  to.      In  the  subsequent  analogous  case  of 
Thomas  Qtuims  against  William  Hdrtj  etc.,  1866  (5  Irvine  251), 
in  which  the  accused  was  convicted  of  reset  of  theft  and  previous 
conviction,  also  before  the  Sheriff  and  a  jury  at  Glasgow,  the  con- 
viction was  sought  to  be  suspended  because  the  Sheriff  in  his 
charge  to  the  jurj-  had  quoted  with  approbation  the  above  repro- 
bated passage  from  Baron  Hume ;  but  the  High  Court  refused 
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the  suspension  on  the  ground  that  there  was  no  record  of  the 
Sheriff's  charge.  A  further  groand  of  suspension  in  that  case 
was  urged,  viz.  that  the  Sheriff  had  instructed  the  jury  that 
the  prerious  conviction  was  a  circumstance  which  they  were 
entitled  to  take  into  consideration  on  the  question  of  guiUy  know- 
ledge. Lord  Cowan  thought  the  evidence  mcompetent,  and  would 
have  rejected  the  conviction  for  the  purpose  stated ;  but  the  other 
jodges  were  of  a  different  opinion,  Lord  Deas  remarking  that  he 
bad  frequently  laid  down  the  law  as  the  Sheriff  had  done,  and 
that  it  was  not  common  sense  it  should  be  otherwise. 

Even  where  incompetent  evidence,  admitted  in  the  Inferior 
Court,  applies  only  to  an  aggravation  which  is  separable  from  the 
substantive  charge,  such  evidence  has  been  held  to  vitiate  the 
whole  froceedin^—^vide  case  of  Keimeth  Mcrrison  aminst  DoTUild 
MunrOf  1854  (1  irvine  599).  The  suspender  was  cnarged  before 
the  Sheriff-Substitute  at  Stomoway  with  assault,  aggravated  by  a 
prerious  conviction.  Evidence  was  led  which  established  the 
assault  An  extract  of  a  previous  conviction  obtained  against  the 
prisoner  before  the  same  Sheriff  shortly  before,  was  produced. 
Instead  of  having  the  conviction  proved  in  the  usual  way  by  a 
crizmnal  oiBcer,  the  Sheriff,  who  knew  the  prisoner  as  well  as  his 
officers,  and  that  the  extract  was  from  the  books  of  his  own  Courts 
held  the  conviction  proved,  without  objection  from  the  prisoner, 
fouud  him  guilty  as  libelled,  and  passed  sentence  accordingly.  It 
was  argued  against  the  suspension  that,  as  the  Sheriff  was  both  judge 
and  jury  in  the  case,  if  he  was  satisfied  of  the  application  of  the 
conviction  that  was  sufficient.  The  High  Court,  however,  held 
that  the  Sheriff  was  not  entitled  of  his  own  knowledge  to  apply 
the  conviction,  and  the  proceedings  were  siispendcd.  Probably 
sufficient  justice  might  have  been  done  to  the  accused  by  an 
abatement  of  the  sentence,  the  substantial  portion  of  which  applied 
to  the  substantive  charge  which  was  legally  proved.  Indeed,  the 
Sheriff  seems  to  have  attached  little  or  no  weight  to  the  previous 
conviction,  seeing  the  sentence  was  a  fine  of  twenty  shillings  with 
the  alternative  of  six  days'  imprisonment. 

Convictions  have  also  been  set  aside  because  of  witnesses  not 
kavinff  been  sworn,  or,  what  technically  amounts  to  the  same  thing, 
that  Sie  record  failed  to  show  this — vide,  for  example,  case  ot 
Xark  Gold  against  James  Hunter  and  others  (Arkley  318).  The 
case  was  under  the  Master  and  Servant  Act :  three  witnesses  were 
namined:  from  the  record  it  appeared  that  two  of  them  were 
sworn,  but  there  was  no  entry  that  the  third  one  was  sworn.  On 
review  it  was  contended  for  the  respondents  that,  in  point  of  fact^ 
the  third  witness  was  duly  sworn  as  well  as  the  others,  althoush 
the  fact  had  been  accidentally  omitted  from  the  record ;  that  the 
Court  were  not  entitled  to  assume  there  was  no  oath ;  that  the 
fact  was  clearly  established  by  the  depodtion  of  the  witness  whiek 
was  signed  by  him,  and  concluded  with  the  words,  "  All  which  I 
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depone  to  be  trath  as  I  shall  answer  to  God.**  The  Coart^ 
however,  set  aside  the  conviction  because  the  record  did  not 
expressly  state  that  the  witness  was  sworn. 

Convictions  have  also  been  set  aside  because  the  evidence  was 
not  reduced  to  writing,  as  in  the  case  of  John  Penman  against 
John  WaUf  1845  (2  Broun  586).  The  accused  was  charged 
before  the  Justices  of  Airdrie  with  a  contravention  of  the  Master 
and  Servant  Act.  He  was  legally  defended,  and  before  com- 
mencing proof,  his  agent  and  the  complainer  subscribed  and 
lodged  in  process  a  joint-minute  consenting  that  the  evidence 
should  not  be  taken  down  in  writing.  But  on  being  competed, 
he  turned  round  and  presented  a  bill  of  suspension  and  liberation 
on  the  ground  that  a  written  proof  was  indispensable,  according  to 
the  ordinary  common  law  rule — ^the  statute  being  silent  on  the 
point  The  argument  for  the  complainer,  that  the  accused  was 
hstrredypersonali  exceptione^  from  pleading  against  his  own  voluntary 
act,  was  unavailing,  the  Court  holding  that  the  consent  of  parties 
could  not  cure  the  objection. 

A  curious  contrast  to  the  above  case  of  Pen/man  is  the  earlier 
case  of  Alexander  M'Intosh  against  J.  C,  Gordon^  1824  (1  Deas  and 
Anderson  183),  in  which  a  similar  result  was  arrived  at  on  an 
opposite  ground.  The  accused  was  tried  for  a  contravention  of 
the  Act  9  George  IV.  cap.  39,  for  the  preservation  of  Salmon 
Fisheries  in  Scotland,  by  taking  fish  during  close  time.  The 
Justices  led  evidence  which  was  taken  down  in  writing,  and  con- 
victed the  accused.  The  case  was  appealed  to  the  Circuit  Coort, 
and  thence  certified  to  the  High  Court  on  various  grounds,  irUer 
aliOy  that  the  Justices  acted  beyond  their  powers  in  taking  down 
the  evidence  in  writing,  as  the  Act  prescribed  a  summary  form  of 
proceedings  without  written  plesidings  or  record*  For  the 
respondent  it  was  pleaded  that  the  Act  allowed  the  Justices  to 
proceed  in  a  summary  manner  without  record,  but  did  not  make 
that  course  imperative.  Lord  Mackenzie  had  some  doubt  whether 
the  directions  of  the  statute,  as  to  recording  evidence,  were 
imperative  or  not :  the  statute  merely  said  it  shall  and  may  be 
lawful  for  the  Justices  to  proceed  without  making  a  record  of 
evidence.  Lord  Gillies  held  the  Justices  were  not  entitled  to 
take  down  the  evidence  or  convert  themselves  into  a  Court  of 
record ;  that  the  statute  prescribed  a  summary  form  of  procedure 
to  save  expenses ;  and  that  if  the  evidence  was  recordedy  accused 
persons  nught  be  ruined  by  the  expense.  Lord  Moncreiff  held 
that  the  phrase  "  shall  be  lawful "  must  be  held  as  imperative,  and 
substantially  concurred  with  Lord  Gillies.  The  conviction  was 
therefore  suspended. 

Convictions  have  also  been  suspended  on  the  ground  of  non- 
authentication  of  interlocutors  in  minutes  of  procedure  prior  to 
sentence  in  the  Inferior  Court*  The  case  of  Henry  WiUiam  GiU$ 
against  Edmund  Baxter^  1849  (Shaw  203),  is  a  strong  example. 
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Giles  was  a  showman  in  Dundee,  and  proprietor  of  a  booth 
designated  the  Sanspareil  Theatre,  situated  in  the  Seagate  there. 
He  was  summoned  at  the  instance  of  the  respondent,  tne  Justice 
of  Peace  Fiscal  for  the  Burgh,  to  answer  a  charge  of  contravening 
the  Act  6  and  7  Vict.  cap.  68,  for  regulating  theatres,  by 
performing  stage  plays  without  a  licence.  His  agent  urged 
various  objections  to  the  relevancy,  which  were  repelled ;  after 
which  the  charge  was  found  proven,  and  he  was  fined  £10.  A 
process  of  suspension  was  raised  on  various  grounds,  irUer  alia^ 
that  the  interlocutor  repelling  the  objections  to  the  relevancy  had 
not  been  signed  by  the  Justices.  Mr.  Deas  (afterwards  Lord  Deas) 
pleaded  for  the  respondent  that  the  objections  and  interlocutor  were 
mere  minates  of  procedure,  which  ultimately  resulted  in  conviction, 
and  that  as  the  conviction  was  duly  signed,  the  whole  were 
sofficiently  authenticated.  The  report  of  the  case  does  not  bear, 
bat  we  had  it  on  the  authority  of  the  respondent  that  the  unsigned 
interlocutor  was  written  about  the  middle  of  a  page ;  that  the 
farther  minutes  of  procedure  immediately  followed ;  and  that  the 
bottom  of  the  page  and  subsequent  pages,  each  of  which  was 
supposed  to  authenticate  the  whole  writing  thereon,  were  duly 
signed.  The  High  Court,  however,  held  that  two  Justices  required 
to  sign  every  stage  of  the  proceedings ;  and  the  conviction  was 
t[na8hed.  The  proceedings  in  this  case  cost  the  respondent  £130 
of  expenses,  for  which  he  nad  no  relief.  W.  B.  D. 
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OF  JUSTICIARY. 

NO.  XII. 

(^Continued  from  p.  85.) 

With  the  death  of  James  III.  at  Sauchieburn,  we  enter  at  once 
oa  a  new  reign  and  a  new  era  in  the  history  of  Scotland,  whether 
political,  social,  or  judicial.  The  country,  moreover,  had  been 
united  and  consolidated  in  matters  ecclesiastical,  for  its  final 
acquisition,  Orkney,  by  Bull  of  Pope  Sixtus  IV.,  in  1472,  was 
severed  from  the  diocesan  supervision  of  the  Metropolitan  of 
Norway;  and  an  Archbishopric  of  St.  Andrews,  created  with 
twelve  suffrages,  including  Galloway,  down  to  this  time,  by  a 
strange  irony  of  fate,  subject  to  the  English  See  of  York.  Again, 
the  two  universities,  founded  earlier  in  the  century,  were  in  1494 
increased  by  the  establishment  of  a  third  seat  of  learning  at 
-Vberdeen.  The  young  king  showed  great  energy  of  purpose,  and 
moved  a  good  deal  about  the  country  within  the  first  few  years 
after  bis  accession.  It  appears,  from  various  entries,  that  the  king 
was  present  in  person  at  some  of  the  Justice  Ayres,  though  it  is 
not  easy  to  say  at  which  particular  place.    Be  that  as  it  may. 
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Courts  were  certainly  lield  at  Jedburgh  in  1489,  and  Lanark,  and 
also,  as  may  be  gathei*ed  incidentally,  in  Gallowaj;  while  in 
1491-92,  John,  Lord  Drummond,  the  Justiciar,  was  at  Lanark, 
Stirling,  Edinburgh,  Perth,  Dundee,  Bervie,  and  Aberdeen,  this 
seeming  to  imply  that  he  acted  both  north  and  south  of  the  Forth, 
an  extended  jurisdiction  of  which  we  haye  not  found  any  pre- 
yiously  recorded  example.  Later  on.  Lord  Drummond  is  expressly 
designed  first  as  locum  tenens  for  the  Justiciar  '*  be  south  "  the 
Forth,  and  subsequently  as  himself  the  holder  of  that  office.  The 
Justice  Ayres  were  at  Lauder  and  Jedburgh  in  1493, — ^a  date  of 
peculiar  importance  in  the  history  of  the  High  Court  of  Justiciary, 
because  we  still  possess  the  judicial  records  of  the  Court  in  that 
year,  the  commencement  of  a  series,  not  unbroken,  but  never- 
theless by  far  the  most  complete  of  any  extant  in  Scotland. 
Precisely  at  that  period,  chosen  by  the  judgment  of  all  historians 
as  the  limit  of  the  Middle  Ages,  the  first  of  these  early  volumes 
begins.  The  faint  dawn  of  modem  civilization  had  then  little 
comparison  to  offer  with  the  gloom  of  barbarous  darkness  yet 
ban^ng  heavily  upon  Justice  and  all  her  attributes ;  but  once 
the  idea  of  symmetry  and  order  has  so  far  prevailed  as  to  secore 
the  due  preservation  of  recorded  judgments  (for  the  practice  of 
recording  may  reasonably  be  presumed  to  be  of  a  much  earlier 
date),  there  need  be  no  fear  for  the  development  of  a.  regular 
system  of  penal  jurisprudence.  Pure  case  law,  such  as  used  to 
delight  men  of  the  long  robe  in  England,  and  perhaps  is  beloved 
of  many  even  to  the  present  day,  is  far  from  admirahle,  whether 
it  be  on  the  criminal  or  on  the  civil  side ;  nor,  on  the  other  hand, 
can  anything  satisfactory  be  evolved  by  mere  abstract  judicial 
wisdom  out  of  theories  of  justice  or  ideal  systems  of  law ;  but  the 
very  fact  of  there  being  proper  records  duly  kept  and  made 
available  for  reference,  ensures  such  uniformity  as  will  certainly 
in  criminal,  if  not  in  civil,  law  produce  within  a  very  short  time 
legislative  authority  for  or  against  the  principle  laid  down.  The 
continued  extension  of  hereditary  jurisdictions,  the  internecine 
factions  unappeased  by  the  death  of  James  IIL,  the  fatal  *^  Field 
of  Flowdoun,"  the  weakness  of  James  V.,  and  the  intrigues  and 
duplicity  of  Queen  Mary's  unhappy  reign,  all  placed  formidable 
obstacles  in  the  way  of  any  consolidation  of  the  law  in  the 
direction  of  a  penal  code ;  but  the  existence  of  these  records  must 
from  the  first  have  had  an  influence  upon  the  decisions  that 
followed — an  influence  the  greater  as  the  judges  were  ignorant 
pi*obably  of  all  but  the  merest  rudiments  of  law.  As  time  passed 
on,  earlier  judgments  came  to  be  confirmed  by  statute  and  by  such 
universal  approbation  that  even  those  of  the  hereditary  judges  who 
would  have  arrogated  to  themselves  legislative  as  well  as  Judicial 
functions,  dared  not  do  so,  but  had  perforce,  at  least  in  outward 
form,  to  make  it  appear  that  they  were  administering  the  law  to 
the  best  of  their  kbility.    Thus  at  lenirth  it  came  to  be  discovered 
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Uiat  Dukes  and  Earls,  Lords  and  Landowners,  excellent  in  their 
own  way,  were  not  suited  by  education,  by  station,  or  by  anything 
else  for  administering  amongst  their  fellow-men  that  law  they 
did  not  tliemselves  either  understand  or  wish  to  understand ;  and 
once  that  discovery  was  made, — though  not,  as  we  shall  see,  until 
the  18th  century, — the  qrstem  of  hereditary  jurisdictions  came 
to  an  end.  We  have  traced  it  down  from  the  days  of  David  I., 
ander  the  fostering  care  of  his  Celtic  successors,  till  even  the 
alien  Edward  of  England  accepted  the  system,  and  passed  it  on 
to  run  its  wild  race  under  Braces  and  Stuarts  far  into  the  reign 
of  the  second  king  of  the  House  of  Hanover. 

Let  us  glance  at  the  position  in  which  the  various  Sheriffdoms 
of  Scotlana  stood  when  the  Justiciary  UfBce  records  begin,  and  it 
will  readily  be  understood  that  we  have  not  overstated  the  evils 
of  hereditary  jurisdiction  at  the  close  of  the  15th  century.  In 
Boxburghshire  the  Cavers  family  had  for  four  generations  enjoyed 
the  Sheriffdom,  held  towards  the  close  of  tne  century  by  Sir 
William  Douglas.  The  Hepbums,  Earls'  of  Bothwell,  were 
similarly  judicial  as  well  as  landed  potentates  in  the  adjoining 
shire  o/^  Berwick.  The  Earls  of  Mar  and  Lennox  already  had 
become  full-fledged  Sherifis  at  Stirling  and  Dumbarton.  The 
Lords  Sempill  were  at  Renfrew,  and  the  Crightons  of  Sanquhar 
presided  in  the  Courts  of  Dumfriesshire.  Lochnaw  was  already 
the  seat  of  hereditary  Sheriffs  for  Wigtownshire.  Ayr  and  Bute 
respectively  acknowledged  the  sway  of  the  Campbells  of  Loudoun, 
&na  the  Stuarts  sprung  from  Robert  IL  Fife  still  offered 
apparently  an  opening  for  some  enterprising  resident,  but  it  was 
not  long  before  the  ancient  kingdom  had  her  Sheriffship  made 
matter  tor  battle  royal  between  the  Lords  Lindsays  of  the  Bjres 
and  the  Leslies,  Earls  of  Rothes.  Forfar  submitted  to  an  Ogilvy. 
Kincardine  accepted  the  judicial  fiats  of  the  Earls  Marischal,  and 
Aberdonians  drank  deep  of  the  decisions  of  the  Lindsays  of 
Crawford.  At  Inverness  stout  John  Cuthbert  of  the  Auld 
Castle  Hill  (the  very  name  suggests  the  sturdy  burgess  of  whom 
the  town  muniments  still  tell  their  tale)  was  Shenff  about  this 
time,  but  perhaps  only  in  the  burgh,  for  as  early  as  1508  the 
Gordons  of  Huntly  had  obtamed  a  heritable  gift  of  the  oflSce — ^like 
the  Dunbars  at  Elgin,  and  the  Cawdor  family  at  Nairn.  The 
Sheriffship  of  Cromarty  had  been  vested  in  the  House  of  Urquhart 
auce  David  II-'s  time,  and  Ross  of  Balnagown — at  least  as  earlv  as 
U93— enjoyed  the  office  in  the  county  of  his  own  name.  Both  in 
Caithness  and  in  Orkney  the  Sinclairs  were  at  once  Earls  and 
Sheriffs. 

In  otir  last  article  a  list  of  Sheriffs  was  given  from  which  may 
be  drawn  further  and  wider  illustrations  of  the  position  of  that 
office  as  it  had  already  developed  by  the  close  of  the  reign  of 
James  HL,  but  we  mav  at  this  stage  further  supplement  this 
narrative  by  giving  a  list  also  of  those  great  officers  who  had 
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administered  jastice  in  Scotland  from  the  earliest  times  of  which 
there  is  extant  any  recorded  and  reliable  history  in  the  proper 
sense  of  tliat  word.  With  Justiciars  it  had  been  otherwise  than 
with  Sheriffs ;  the  hereditary  principle  under  which  in  succession 
great  families  like  the  Comyns,  the  Oliphants,  and  the  Lindsays 
held  office  as  Justiciars  gradually  disappeared,  and  when  James 
IV.  ascended  the  throne,  whilst  the  office  still  was  practically 
resenred  to  the  most  powerful  among  the  nobles,  there  is  nothing  to 
show  that  any  hereditary  succession  existed.  The  extreme  powers 
conferred  on  many  of  the  hereditary  Sheriffs  probably  satisfied 
their  ambition  as  regarded  their  own  districts,  and  no  doubt  tended 
to  this  result,  of  which  the  following  list  supplies  the  evidence : — 

A   LIST  OF  THE   JUSTICIARS   FROM   THB   EARLIEST  TIKES   TO   THE 
COMMENCEMENT   OF  THE  JU8TICTARY  RECORDS   IN    1493. 


Jutticiarz  of  Scotland- 

1165.  William  Cumming. 
1175.  (Circ.)  Duncan,  Earl 
of  Fife. 

1216.  Alan  Dnrward. 


1227.  William  Comyn,  Earl 

of  Buchan. 
1284.  Alexander       Comyn, 

Earl  of  Bnchau. 

1237.  Walter,  son  of  Alan 

Ste^ivard 
10A1   JPhilip  of  Melville. 
^''^^'  "I Robert  Monteith. 
1244.  Alan  Dnrward. 


Juaticiara  of  Lothian. 
1142.  David  Olifard. 
1165.  Robert  de  Quincey. 


1178.  {Circ.)   Walter  Oli- 
faru. 

1222.  Walter  Olifard,  yr. 
1228.  Sir  David  of  Lindc- 
say. 


1285.  W.  Olifard. 


1253.  Alexander       Comyu, 
Earl  of  Buchan. 


1268.  Sir  Eustace  of  Baliol. 

1282.  (?)  William,  son  of 
Alan  Steward. 

1285.  Alexander  Comyn, 
Earl  of  Buchan. 


1246.  David  of  Lindesay. 

1247.  William  Olifard. 

1248.  D.  of  Grahame 

(acting). 

1249.  David  of  Lindesay. 


1259.  Stephen  of  Flanders. 
1264.  Hugh  of  Berkeley. 

1281.  SirWilliamofSoulis. 


1296. 


(Walter  of  Mortimer. 
iWllliam  of  Ormesby. 


1804.  Sir  John   of   Strath-  j  1304.  John  of  Segrave. 
bogy,Earlof  Atholl.  ' 
/Sir  William  Inge. 


1305.  ^Beginald  cheyne. 
(.Johji  of  Yauz. 

r25  Oct.)}  Henry  of  Kighle. 


^ Robert  of  Keith.         I  -  ^^c    f  Sir  John  de  Lisle. 

i,JW.  -J^^^ia^  of  Gurdon. 


Juttieian  of  Gallowajf. 


1258.  John  Comyn. 


1288.  William  of  St  Clair. 
1296.  Roger  of  Skoter. 

1808.  SirJohnofBourtonrte. 


1QAR    (Roper  of  Kirkpatrik. 
lauo.  -J^walter  of  Burgdon. 
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JuMticiars  "  by  North  Forth.'' 
1309.  Sir  Robert  Kcitli. 

1309  I  ^^^^^'*™  ^^  Stratbrok, 

'  (  Henry  of  PreBtoon  (Deputies). 
1320.  John,  son  of  BroDiDgis. 


Justiciars  "  by  South  Forthy 


1330. 
1337. 

1348. 
1355. 


(?)  I^bert  de  Quincej. 
JTViliiam  of  Meldrnm. 
"JAdiun  of  Buthirgask. 
William,  6th  Earl  of  Ross. 
{Circ)  Maurice  Murray,   Earl 

of  Strathem. 
(Robert  of  Erskyne. 
\  William  of  Meldrum  (acting). 


1308. 

13G±  Alan  Stewart 


1373.  Sir  James  of  Lyndesay. 

{Sir  Alexander  of  Lyndesay. 
Alexander  Scrymgeour 
(Deputy). 

1374.  (Circ.)  Sir  Alexander  Stewart 

of  Badenoch,  Earl  of  Buchan. 

1388.  Sir  David  of  Lyndesay. 

1390.  Sir  Murdoch  Stewart  (after- 
wards Regent). 

1406.  Robert,  Duke  of  Albany 
(Regent). 


1425.  Sir  Robert  Lauder  of  The  Baas. 
1427.  Patrick  Ogiky. 
1430.  {Circ.)  VfsXt^v 

Atbole. 
U35.  Alexander,  Earl  of  Mar. 


Stewart,  Earl  of 


1442.  Alexander,  Earl  of  Ross,  and 
Lord  of  the  Isles. 

144G.  Sir  Alexander   Livingstone  of 
Callander. 


14o7.  John,   Lord    Lindsay   of   The 
Byres. 

1460.  Sir  John  Haldane  of  Gleneaglea. 


1491.  John,  Lord  Drummond. 


1Q91    j  Walter,  son  of  Gilbert. 
^^^^'  IRobertof  Ward. 

1337.  Sir  Robert  of  Lauder. 


1360.  Sir  Hugh  of  Eglylston. 
1362.  (?)  Walter  OUfard. 
1372.  William,  Earl  of  Douglas. 


UIO.  Archibald,  4th  Earl  of  Douglas. 
1424.  Archibald,  5th  Earl  of  Douglas. 


1439.  William,  6th  Earl  of  Douglas. 

1440.  James,  7th  Earl  of  Douglas. 


1443.  William,  8tli  Earl  of  Douglas. 


1462.  William,  Earl  of  Orkney. 
1454.  William,  Lord  SomerviUe. 


1458.  Andrew,  Lord  Avondale. 

1464.  Gilbert,  Lord  Kennedy. 
1473.  Sir  David  Guthrie. 
1488.  Robert,  Lord  Lyle. 

1493.  Laurence,  Lord  Oliphant. 
i^Qii    ]  John,  Lord  Glamis. 
^*^**  iRobert,  Lord  Lyle. 

1494.  John,  Lord  Drummond  (Deputy 

and  locum  tenens), 
1498.  John,  Lord  Drammond. 
1502.  Andrew,  Lord  Gray. 
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LOCAL  JUSTIOARS  MENTIOXED   AT  VARIOUS  TIMES. 

Regality  of  Moray,  .    Robert  of  Gheshelme,  1376. 

Foiests  of  Alyth  and  Glimy,  .    John  of  Rooa  (Ron),  1377. 
ATin«.nHAlp^    ....    Alexander  More,  l^i& 

Sir  John  Garlile,  1465. 
Earldom  of  GaithnesB,    .        .    William,  Earl  of  Gaithness,  1470. 
King'a-Gowali,  .    Golin,  Earl  of  ArgyU,  1472. 

Regality  of  Kizriemoir,  .        .    Robert  Graham  of  Fintry,  1476. 
Bute  and  Arran,    .  Robert,  Lord  Lyle,  1488. 

Hugh,  Lord  Montgomery,  1489. 
Orkney  and  Zetland,      .        .    Henry,  Lord  St  Glair,  1489. 

Patrick,  Earl  of  Bothwell,  >  ^^g 

John  Hepburn,  Prior  of  St  Andrews, ) 

We  have  referred  to  the  Justiciary  Records  in  general  terms 
as  commencing  in  the  year  1493,  but  even  the  first  volume  is  so 
full  of  interest  that  it  may  be  useful  to  refer  to  its  contents  some- 
what more  in  detail,  and  to  give  a  transcript  of  the  commencement 
in  order  to  show  the  character  of  the  record. 

The  period  embraced  by  the  book  extends  from  1493  to  1504, 
and  it  deals  exclusively  with  Justice  Ayres  held  '^  ex  parte  australi 
aque  de  Forth."  Of  the  first  of  these,  held  at  Lauder  on  7th 
November  1493,  a  specimen  is  here  given,  beginning  at  the  com- 
mencement of  the  record  : — 

Laudib. 

Cuiia  Itinerifl  Jnsticiaxie  aupremi  domini  nostri  Regis  [tenta  et  inchoata 
apnd]  burgnm  de  Laudir  die  Jovis  septimo  die  mensis  NoY[embris  anno  domini 

fmillesimo  quadringentesimo  nonagesimo  tertio,  coram  nobilibna  dominis 
Roberto  domino  Lyle  et  Lanren]tio  domino  Oliphant  Justiciariis  supremi  domini 
noBtri  Regis  ex  [^rte  australi  aque  de]  Foithe  generaliter  constitato  sectig 
Yocatis  et  curia  [s^Brmata.] 

Amerdatur  Abbas  de  driburgh  sepe  vocatus  pro  terns  sois  de 

quia  non  comperuit.  driburgh  et  mertoTn  et  non  oomparens  in]  amerciamento 

def ectu  [presentia  J 
Amerdatur  Mnndvel  sepe  vocatus  pro  terris  suis  de  mor[toun1  et 

X IL  non  [comparens]  in  amerciamento  de[fecttt  presentiej 

Presentatio  Dominus   foreste  de   laudir   preaentavit  Jobannem 

eecte.  Andeisone  sectatorem  pro  dictis  [terris  et  juravit.] 

Presentatio  Johannes  wod  procurator  Andree  mowbra  de  &jrk- 

secteper  tounehill   presentavit   [ 8ec]tatorem   pro 

procuratorem.        dictis  terris  et  juravit. 
Amerciatur  Dominus  de  lethintoun  sepe  vocatus  pro  terris  suis  de 

xli,  tuUofen  et  non  [comparens  in  amercuunento]  def  ectu 

[presentie]. 

After  many  other  similar  entries,  which  formed  the  nsual 
opening  business  of  the  Ayres,  there  follow  letters  of  general 
remission  by  the  kin^  to  **  all  and  syndri  oure  liegis  and  subditis 
inhabitant  the  boundis  of  our  Schirefdome  of  Beniic,  the  Merse. 
and  Lawdirdale"  for  offences  committed  before  his  coronation. 
The  remission  was  granted  under  the  "  Prive  Sele  "  at  Dingwall, 
on  23rd  October  1493,  so  that  probably  James  IV.  was  away  in 
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the  north  at  this  time.  Following  upon  this  official  proclamation 
for  we  may  presume  it  took  that  form,  "  Dominus  de  Wethir- 
bame"  ( Wedderbum)  is  next  found  "  replegiating,"  or  withdrawing 
from  trials  by  the  Justiciar  a  long  list  of  persons  over  whom  he 
claimed  right  as  *^  Justiciarius  regalitatis  de  boncle."  In  these 
early  days  the  Court,  as  is  evident  from  repeated  entries,  sat  for 
long  periods,  indeed  proceeded  pretty  steadily  with  business  till  it 
vas  all  transacted ;  they  appear,  however,  to  have  adjourned  for 
a  mid-day  meal,  since  the  expression  ^'  eodem  die  post  meridiem  " 
constantly  occurs ;  but  there  is  not  much  of  interest  to  record, 
except  that  on  the  third  day  two  men,  named  Broune  and  Dougal, 
were  executed  for  murder,  ''decoUatus,"  as  the  margin  significantly 
pats  it.  These  men  were  dependants  of  the  Laird  of  Langtoune, 
a  Cockbume,  and  curiously  enough  the  son  and  heir  of  that  house 
iras  charged  on  the  same  day  with  killing  hares  in  close  time.  Two 
days  later  on,  the  last  day  of  the  Court  at  Lauder,  we  find  the  follow- 
ing entry,  quoted  also  by  Pitcaim :  '^  quo  die  Thomas  Gothra- 
sooe  javenis  in  judicio  fatebatur  interfectionem  johannis  smythe 
filii  Thome  smythe  qua  propter  ordinatur  per  Justiciarium,  vice- 
comes  dominus  de  corsby  ad  hoc  juratus,  affligere  eundem 
Thomam  Gothrasone  pro  hujus  modi  interfectione  apud  ecclesiam 
de  ligertwode  in  cujus  parochia  dicta  interfectio  f  uit  commissa  in 
die  solemn!  usque  ad  effusionem  sanguinis  quia  dictus  Thomas 
Gothrasone  commisit  dictam  interfectionem  in  octennio  et  in  hac 
etate  non  poterat  ad  mortem  pro  crimine  justificari."  The 
marginal  note  runs  thus :  "  Afilictio  juvenis  pro  interfectione  in 
octennio  commissa,"  which  may  be  translated :  "  The  flogging  of  a 
boy  for  murder  committed  in  his  eighth  year."  The  Justiciar 
seems  to  have  felt  himself  precluded  only  by  the  youth  of  the 
accused  from  ordering  his  execution,  but  a  more  humane  age  will 
not  readily  credit  a  child  of  such  tender  years  with  so  gross  a 
crime,  but  rather  will  view  the  charge  either  as  intended  to  shelter 
the  real  criminal,  or  as  the  result  of  an  accident. 

The  Court  remained  at  Lauder  for  six  days'  work,  and  Jedburgh 
was  the  next  place  to  which  the  Justiciars  moved.  There  Robert, 
Lord  Lyle,  and  Laurence,  Lord  Oliphant,  presided  as  Justiciars 
south  of  the  Forth,  commencing  business  on  ounday,  16th  Novem- 
ber 1493.  The  references  to  William  Douglas  of  Cavers,  "  vice- 
comes  de  tevidale,"  are  frequent.  One  man  was  charged  with 
secretly  introducing  Englishmen  from  Tynedale  into  his  district, 
apparently  near  Hassendean.  These  marauders  got  possession, 
'^nereschip,''  of  100  cows  and  oxen,  and  as  mam*  sheep,  besides 
20  horses,  **cum  diversio  bonis  utensilibus."  The  Hassendean 
district  appears  to  have  been  troublesome  in  its  relations  with  the 
Engtish,  for  the  Laird  of  '^  Bncluche "  became  surety  at  these 
sane  Ayres  for  the  entry  at  the  next  coming  of  the  Justiciars  of 
Walter  Talzour,  "Baro  de  Hassindene,"  who  was  allowed  to 
compound  for  similar  treasonable  practices.    Indeed,  the  record 
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abounds  with  the  names  of  those  who  had  thus  betrayed  their 
countr}" ;  and  this  crime,  with  the  equally  common  cattle-lifting 
of  the  Borderers,  fills  no  small  space  in  the  manuscript  before  us. 
After  at  least  four  days  spent  at  Jedburgh,  the  record  for  1493 
closes,  and  we  next  find  John,  Lord  Drummond,  '^  depute  statu 
locum  tenens"  of  the  Justiciars  (John,  Lord  Glamis,  and  Kobert, 
Lord  Lyle),  at  Jedburgh,  in  March  1494.  The  work  of  that 
district  and  of  LiddesdiJe  (Liddalisdale),  where  the  Court  began 
on  the  2nd  of  March,  occupied  the  Justiciar  for  five  days,  and 
at  the  close  of  the  entry  a  curious  note  of  the  expenses  of  the 
various  officials  is  found,  especially  valuable  as  indicating  who 
were  actually  present  at  the  Court.  From  this  it  may  be  ascer- 
tained that  the  Lord  Treasurer  and  the  Abbot  of  Dunfermline 
attended  as  Lords  Compositors,  in  which  capacity  likewise  the 
Lord  Chamberlain  was  at  Jedburgh.  Their  duties  financially 
were  of  great  importance  to  the  king,  as  they  fixed  the  amount  of 
the  fines  to  be  imposed  on  those  offenders  convicted  before  the 
Justiciar;  it  is  not,  therefore,  surprising  to  learn  that  they  were 
at  this  time  selected  expressly  by  the  Privy  Council  for  the  office 
at  each  Ayre.  The  Justice-Clerk,  or  rather  one  of  those  officers, 
was  also  in  attendance,  but  his  position  must  still  have  been  %'en' 
subordinate,  as  his  expenses  were  only  £7,  whereas  the  Justiciar 
and  the  three  Compositors  each  cost  the  king  £14. 

[To  be  continued'^] 
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VII. — Starring  in  the  Provinces — (cwUiiiued), 

The  procession  to  the  Court-house  on  the  day  of  the  opening  of 
the  assize  far  exceeds  in  pomp  and  elaborate  splendour  that  of 
the  preceding  day.  Generally  speaking,  it  is  the  most  effisctive 
feature  of  the  whole  Circuit.  Odd  little  incidents  scattered  here 
and  there  throughout  the  proceedings  may  be  grander  in  their 
place ;  but,  taken  as  a  whole,  this  procession  is  the  piece  de  resist- 
mice.  From  a  reasonably  early  hour  it  has  been  looked  for  in  the 
streets.  "The  Lords  are  in  to-day"  is  the  news  which  has  been 
passed  round,  and  there  is  an  air  of  expectancy  about.  Boys 
go  that  way  to  school  this  morning — ^forgetful  of  their  Euclid 
wisdom  that  any  two  sides  of  a  triangle .  are  together  longer  than 
the  third.  One  cannot  help  asking  oneself  the  questioni  Would 
his  lordship  change  the  hour  of  the  procession  to  suit  the  arrange- 
ments of  these  youths,  if  he  knew?  If  he  knew  the  circum- 
stances, we  are  disposed  to  think  he  would.  The  present  system 
is  tantalizing  for  them  in  the  extreme ;  it  is  provocative  of  truancy» 
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or,  at  least,  gross  nnpunctuality.  The  pageant  is  just  too  late  for 
their  engagements.  They  are  obligea  to  pass  the  hotel  a  few 
minutes  before  the  hour;  the  procession  starts  a  few  minutes 
after  the  hour.  Whether  i?  the  School  Board  or  are  the  Lords 
Commissioners  of  Justiciary  to  give  way  I  If  the  aim  of  the 
processionists  is  to  uphold  the  majesty  of  the  law  by  impressing 
the  minds  of  the  lieges  through  this  pomp  and  parade,  here  surely 
is  a  golden  opportunity  missed.  In  these  youthful  and  impres- 
sionable minds  what  wholesome  awe  might  not  the  scarlet  of  the 
Queen's  trumpeters  create!  And  would  there  not  be  a  fine 
prospect  of  recruiting  the  under-manned  bar  by  attracting  these 
boys  to  its  ranks?  The  passing  postman,  too, — another  slave  of 
routine, — ^generally  contrives  to  be  in  the  neighbourhood,  delivering 
unwonted  letters  at  unwonted  doors ;  and  the  message-boys  of  the 
town  muster  almost  without  a  single  absentee.  These,  together 
with  the  unemployed,  the  hotel  laundress,  a  crowd  of  women,  and 
two  or  thre^  personal  friends  of  the  magistrates,  constitute  the 
subjects  on  whom  the  impression  is  to  be  made.  In  the  van  of 
the  procession,  which  is  to  make  the  impression,  march  our  old 
friends  the  band.  Their  ranks  are  fuller  (and  noisier)  to-day  by 
one  comet,  two  flutes,  one  euphonium,  and  a  formidable  pair  of 
cymbals.  It  was  all  very  well  yesterday  to  take  excuses  from 
iodostrious  members  whose*  scolding  wives  would  not  allow  them 
to  leave  their  various  crafts.  This  morning  no  explanation  will  be 
taken  on  any  account,  only  the  man  himself.  Then  come  the 
magistrates ;  on  foot,  mark  you — like  ordinary  men.  One  could 
wish  these  worthies  more  of  a  height  and  their  raiment  more  of  a 
cut,  for  processional  purposes.  Nevertheless,  all  things  had  in 
view,  they  pass  muster  wonderfully  well.  The  sheriffs  follow. 
What  is  there  to  be  noted  about  the  sheriffs  t  Nothing,  unless 
it  be  an  air  of  janntiness  and  of  relief  that  the  responsibility  has 
been  lifted  from  their  shoulders  for  a  day.  They  do  not  even 
wear  an  expression  of  boredom.  Happiness  and  contentment  play 
about  their  faces ;  manifestly  they  have  eaten  a  good  breakfast, 
and  have  begun  their  holiday  well.  Then  march  the  counsel  *'  in 
twos,"  wigged,  gowned,  white-necktie'd.  Who  these  may  be,  so 
strangely  attired,  is  what  puzzles  the  message-boys.  Nor  have 
the  women  very  distinct  ideas  on  the  subject.  The  postman  has 
t  hazy  notion,  although  he  was  never  in  a  Court,  for  he  knows 
several  members  of  the  band,  and  they,  bless  you,  are  old  stagers, 
authorities  on  it  all.  That  company  of  advocates  is  like  (in  one 
respect  only,  of  course)  the  array  of  eggs  in  a  large  dealer's 
window :  you  have  them  of  different  ages,  and  their  price  varies 
accordingly,  inversely  with  eggs,  directly  with  counsel.  "At 
first  the  infant," — or  rather  (we  beg  pardon)  the  company  begins 
with  the  uneasy  junior  on  his  first  Circuit  (you  can  get  him  for 
next  to  nothing,  just  like  some  eggs) ;  it  ascends  to  the  man  of 
ten  years'  standing,  specially  retained  for  the  defence  of  some 
VOU  XXX.  NO.  CCCLII. — AniiL  188G.  p 
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accused  person  of  means  ^  it  ends  with  the  seasoned  advocate- 
depute  with  his  three-cornered  hat,  alongside  of  whom  marches 
his  assistant,  familiarly  known  as  the  '*  Depute's  Devil.'*  Another 
nomenclature  for  these  last  two,  by  the  way,  is  "The  Crown"  and 
"  The  Half -Crown.*'  Next  in  the  procession  comes  his  loixlship. 
He  sometimes  drives  to  Court,  in  that  case  the  gorgeous 
equipage  of  yesterday  is  again  called  into  requisition.  Tliis 
morning,  however,  the  judge  walks — ^for  the  weather  is  fine  and 
the  streets  dry.  The  faithful  military,  who  have  also  been  rein- 
forced— by  seven  men — guard  his  lordship,  although  to  an  outsider 
it  looks  as  if  they  had  received  strict  orders  that,  come  what  may, 
he  must  on  no  account  be  allowed  to  escape.  Some  of  the 
warriors,  one  feels  convinced,  would  promptly  bayonet  him  if  he 
deviated  a  yard  from  his  proper  place  in  the  procession. 

And  thus  they  proceed  to  Court. 

It  is  the  lot  of  great  men  to  be  waited  for.  No  matter  hove 
punctually  they  come  on  to  the  scene,  there  are  always  people 
already  there  m  waiting.  Even  before  the  judge  has  entered 
his  reception-room  to  bow  to  the  bailies,  his  guests,  and  Ion*; 
before  the  bass -trumpet  man's  restive  impatience  has  been 
allowed  vent  in  the  patriotic  puffing  of  his  instrument,  the 
Court-room  is  filled  by  a  representative  local  gathering.  The 
bench  and  the  jury-box  alone  are  empty.  The  body  of  the  room 
is  crowded.  One  side  of  it  being  reserved  for  the  "  gentlemen  of 
the  jury,"  there  is  a  goodly  and  close-set  gathering  of  these  earlj'- 
breakfasted  heroes  there.  We  noted  but  recently,  as  the  charac- 
teristics of  a  High  Court  jury  in  the  metropolis,  the  constant 
topcoat  and  the  unfailing  umbrella.  Nor  are  these  awanting  in 
their  provincial  brethren.  But  if  there  be  any  mark  more  distinc- 
tive of  a  Circuit  Court  jury  than  another,  it  is  surely  the  general 
possession  of  the  crushed  and  crumpled  newspaper  which  has  been 
studied  on  the  railway  journey  to  town,  and  which  now  peeps  ont 
of  the  capacious  side-pocket.  On  the  front  bench  of  the  jur}'*s 
side  of  the  Court  are  our  local  reporters.  This  is  at  once  their 
half-yearly  festival,  and  their  half-yearly  task.  The  dreary 
minutes  of  our  local  Antiquarian  Society,  where  the  ideas  are  as 
old  as  the  subjects,  the  very  un-original  papers  read  at  the 
Scientific  Association,  which  enlightens  but  does  not  enliven  our 
winter  evenings,  alike  want  human  interest,  and  need  but  slight 
mental  effort  to  report.  In  both  of  these  cases  phonetics  are 
imcalled  for.  Only  too  willing  are  the  contributors  in  these 
learned  bodies  to  supply  the  press  with  their  voluminous  tran- 
scribings  and  compilings;  and  the  reporter's  work  in  servincc 
them  up  to  the  public  is  in  the  direction  rather  of  trimming  anil 
kindly  abridgment.  The  summer  cattle  show,  the  floral  f^te  of 
our  procrastinating  spring,  cannot  well  be  expansive  subjects, 
while  the  zoology  and  the  uotany  of  the  district  remain  unchanged. 
The  complimentary  dinners  which  come  round  so  pleasantly  (and 
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which,  by  the  way,  we  insert  as  news,  and  not  **  as  pai<l  advertise- 
ments only,"  as  they  churlishly  do  in  the  journals  of  the  larpe 
towns),  afford  no  scope  for  originality  of  handling,  and  make  no 
extravagant  calls  on  the  reporter's  art.     The  penny-reading,  the 
exhilarating  **  Soiree  "  (no  accent,  please,  Mr.  Compositor ;  no  one 
can  doubt  the  thoroughly  British  character  of  the  institution), 
and  the  like,  are  to  be  described  in  a  few  stock  phrases,  beyond 
the  range  of  which  no  leal  reporter  will  travel.     That  Miss  So- 
and-So  "gave  (sic)  *The  Last  Rose  of   Summer'  with  much 
acceptance";  that  Mr.  Somebody's  "inimitable"  rendering  of  his 
well-known   comic   song  was  "well   received";   and  that  Miss 
What-you-may-call-her  "  presided "  at  the  piano  "  in  a  pleasing 
manner  "  ;  and  that  the  whole  arrangements  reflected  the  greatest 
credit  on   the  excellent  and  "indefatigable"  secretary,  are  all 
foregone  facts,  and  do  not  any  of  them  admit  of  two  treatments  in 
description.    These  are  all  well-beaten  tracks,  making  up  the  dull 
routine  which  marks  the  daily  lives  of  reporters,  as  it  does  those 
<'f  all  men.    But  in  narrating  for  our  honest  burgesses  and  their 
families  the  proceedings  of  the  Circuit  Court  of  Justiciary,  there 
is  a  welcome  change  for  men  who  are  wont  to  move  along  grooves, 
and  there  is  a  heavy  call  on  their  professional  skill.     In  thinking 
out  the  attractive  headings  which  lure  the  languid  citizens  to  read 
the  several  cases  tried,  there  is  a  field  for  the  humour,  an  outlet  for 
the  worldly  wisdom  of  one  who  is  apt  to  be  regarded  as  a  mere 
shorthand  drudge.     In  detailing  the  witnesses'  raciness,  stupidity, 
blunders,  brazenness,  and  the  like  ;  in  recording  the  exchange  of 
compliments  between  counsel  and  counsel,  or  between  bench  and 
bar ;  and  in  handling  the  doings  of  the  prisoners  themselves — their 
appearance,  <demeanour,  bravado  remarks  to  the  gallery,  etc. — a 
rich  harvest  lies  temptingly  ready  for  gathering  there,  and  our  re- 
porters, at  least,  avail  themselves  of  it.    The  oenches  which  face 
the  jury-box,  and  are  set  apart  (by  painted  inscription)  for  the 
county  magistrates,  are  occupied  mainly  by  ladies.     The  wife  of 
the  junior  bailie  has  a  prominent  seat,  along  with  a  particular 
friend,  and  very  important  and  in  excellent  condition  does  she  look. 
The  sisters,  and  the  cousins,  and  the  aunts  of  various  functionaries 
have  gained  admission,  for  to-day  the  play,  like  that  produced  at 
Prince  Hamlet's  private  theatricals,  has  "no  offence  in't."    There 
is  also  a  stiff-backed  deputation  of  limp  local  mashers.     Leaning 
over  from  their  own  seats  to  talk  to  or  her  people  placed  somewhere 
else,  is  a  general  characteristic  of  the  audience  at  present ;  and 
nowhere  is  the  practice  more  prevalent  than  in  these  said  county 
magistrates'  pews.    The  junior  bailie's  wife  is  continually  tete-d- 
^e^e-ifi^  (though  at  a  louder  than  the  ordinary  tite-d-tete  pitch)  with 
some  gallant  or  another.     Of  the  county  magistrates  themselves, 
by  the  way,  there  are  none.     They  seem  to  regard  this  starring  in 
the  provinces  as  a  bit  of  trespass,  and  they  seem  to  consider  it  as 
dull  an  entertainment  as  the  judge  himself  does.    The  occupants 
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of  their  benches  will  be  favoured  with  a  profile  view  of  tlie 
prisoner,  and  a  fine  back  view  of  the  witnesses.  The  rest  of  the 
body  of  the  Court-room  is  stocked  with  a  motley  gathering  of  men. 
It  is,  as  it  were,  the  portion  of  'the  catalogue  to  which  "  miscel- 
laneous **  lots  are  assigned.  There  are  medical  practitioners  who 
are  to  be  witnesses  in  cases  other  than  the  first.  Why  these 
gentlemen  should  wear  so  severe  and  harassed  an  expression  is  not 
obvious,  seeing  they  are  very  fairly  paid  for  their  trouble.  There 
are  clerks,  catching  a  brief  glimpse  of  an  aspect  of  the  law  which 
shows  less  of  the  parchment,  the  desk,  and  the  interminable  words 
of  style,  than  the  side  of  it  by  which  in  our  rural  offices  thev 
approach  it.  There  are  ex-schoolboys,  several  of  the  doorkeepers 
more  intimate  friends,  some  policemen  in  plain  clothes,  a  sprinkling 
of  retired  small  shopkeepers,  and  the  meek  investor  in  an  annuity, 
with  his  time  rather  irksomely  his  own.  The  gallery  is  given  up 
almost  entirely,  but  not  altogether,  to  the  friends  and  associates  of 
the  accused,  the  sexes  being  seated  separately,  as  in  some  Bitaalistic 
church.  By-and-bye  those  of  the  military  who  are  not  actnally 
engaged  as  sentinels  at  the  outer  doors,  will  come  into  the  gallery 
feather  bonnets  in  hand,  and  listen  intently. 

The  Clerk  of  Court  is  already  in  his  place  at  the  table.  At  ins 
feet  reclines  a  ponderous,  unwieldy  bag — a  large,  musty,  dusty, 
battered,  spattered,  soiled,  and  dirty  yellow  leather  bag.  That  n 
for  his  papers.  On  a  ledge  of  the  table  before  him  are  two  glass 
urns,  containing  neither  mortal  ashes  nor  snuff,  but  folded  blue 
papers,  which  might  be,  but  are  not,  "  half-workers "  in  the 
Seidlitz  powder  duet.  Written  on  them  are  the  names  of  the 
jury.  Tneyare  the  instruments  of  the  ballot.  The  drawing  of 
jurymen  by  lot  is  an  iniquity  to  which  we  beg  respectfully  to 
draw  the  attention  of  those  reformers  who  have  conscientious 
objections  to  raffles.  The  Clerk  has  already  called  over  the  list 
of  the  jury, — for  it  is  past  ten  o'clock,  which  is  the  hour  of  their 
nisi  priuSy — and  there  are  several  **  not  to  hand."  Late  trains 
or  doctors'  certificates  explain  their  absence.  But  the  Clerk 
must  report  to  the  judge  when  he  arrives,  and  there  will  be 
quaint  fines  going  then,  in  imposing  totals  of  mcrks  Scots.  The 
macer  is  bustling  about,  distributing  calendars  of  the  Circuit,  and 
showing  a  slight  tendency  to  bully  the  local  people. 

The  earliest  intimation  to  this  waiting  audience  of  the  arrival 
of  the  procession  is  the  faintly  heard  strains  of  the  National 
Anthem,  played  by  the  band  as  the  judge  enters  the  building'. 
The  junior  bailie's  wife  abruptly  breaks  off  her  dialogue  with  a 
facetious  man,  and  settles  herself  majestically ;  the  ex-schoolboy 
leaves  off  feeling  for  the  first  shoots  of  his  moustache,  to  tell 
his  friend  that  "  there  he  comes  " ;  while  the  reporters  sharpen 
pencils  with  redoubled  vigour.  Why  the  jury  in  particular 
should  now  begin  to  look  solemn  and  unhappy  is  not  apparent. 
But    the  fact   remains.      The  look  of  earnest  watchfulness  anJ 
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staunchness  assumed  by  the  constables  is  iveird  in  its  intensity. 
Very  soon   the  bugle-sounds  of  the  Queen's  trumpeters  are  heard 
as  they  precede  the  judge  along  the  passages  of  the  building. 
This  is  rather  an  impressive  part  of  the  proceedings.    Buglers 
are  not  wont  to  practise  there ;   the  notes  seem  very  loud   and 
clear ;  and  besides,  people  in  Court  have  been  wound  up  to  the 
requisite  pitch  of  expectancy.     At  the  sounds,  accordingly,  the 
janior  bailie's  wife  looks  grave,  and  her  male  friends  cease  lesting 
and  the  exchanging  of  snuff-boxes.  The  counsel  file  in  at  a  side  door 
and  distribute  themselves  about  the  table,  and  on  any  odd  chairs 
still  unappropriated  in  that  vicinity.     On  to  the  bench  come  the 
magistrates— on  the  right-hand  of  the  judge — and  the  sheriffs,  on 
the  left.     The  counsel  for  the  Grown  and  the  procurators-fiscal 
hare  taken  np  their  position  at  the  right-hand  side  of  the  table, 
with  stoat  little  bundles  of  papers  in  front  of  them,  recording  the 
little  indiscretions  of  the  prisoners'  lives.    Every  one  is  waiting. 
The  scene  is  tellingly  set— even  the  lightin^r  is  good,  as  the  sun 
streams  in.     The  stage  grouping  is  admirable  in  its  details ;  the 
lesser  actors  are  disposed  in  a  manner  to  bring  out  a  gradation  of 
importance  which  has  still  to  culminate  in  something  superlatively 
liigh ;  and  there  is  just  that  brief  pause  of  silence  and  expectancy 
which  ought  to  occur  at  this  point.     Now  is  the  time  for  an  effec- 
tive entrance.    The  star  ought  now  to  come  on  to  the  stage.    A 
door  opens  at  the  back  of  the  bench.    The  macer  enters,  shouts 
"Court,"  and  fixes  the  mace.    Every  one  rises,  although  there  is 
no  applause,  and  his  lordship  appears,  followed  by  a  robed  clergy- 
man.   Bowing  is  the  order  of  tiie  day  for  a  very  little,  and  then, 
at  a  sign  from  the  judge,  the  officiating  clergyman  proceeds  to 
^pen  the  proceedings  with  prayer.    The  prayer  is  long ;  to-day 
ii  is  80,  generally  it  is  so — very  rarely  is  it  otherwise.    The  judge 
begius  with  an  earnest  and  reverent  expression.    By-and-bye,  as 
tbe  abstract  part  of  the  supplication  shows  little  sign  of  coming  to 
^  end,  he  becomes  restless,  and  fidgets  with  the  wax  tapers  and 
the  bouquets  in  front  of  him  (for  we  always  provide  two  bouquets 
for  the  judges  in  our  town :    it  is  a  relic  of   the  days  of   gaol- 
fevers,  when  herbs  of  a  disinfectant  kind  were  placed  defensively 
tjetween   the   reeking  prisoner  and  his  delicate  judge) ;    and  as 
tiie  coDcrete  part  ot  the  prayer  is  tardily  reached,  nis  lordship 
f^ly  wears  a  bored  look,  and  moves  about  his  hut  on  his  desk 
in  quite  a  petulant  fashion.    He  assumes  a  respectful  look  as 
the  intercession  is  made  for  Her  Gracious  Majesty ;  an  expres- 
sion of  humility  succeeds  as  his  own  case  is  dealt  with ;  but  his 
lordship's  patience  vanishes  as  each  individual,  high  or  low,  con- 
nected with  the  grim  pageant  of  justice  is  treatea  to  a  running 
and  almost  biographical  comment  in  the  prayer.     AH  things  end. 
At  last  bis  lordship  is  allowed  to  sit  down  and  open  his  impres- 
sive note-book,  look  for  a  pen,  abuse  those  placed  tor  his  use,  and 
finally  take  from  a  pocket-case  a  veteran  quill  of  his  own.    The 


206  PAKLUMENT  HOUSE  SKETCHES. 

macer  "fences"  the  Court.  That  is  to  say,  he  utters  with  a 
faint  voice  ar.d  in  faltering  accents  words  to  the  following  effect 
— words  heard  only  by  the  junior  counsel,  who  is  sitting  at  his 
elbow  laughing  at  him  :  '^  In  the  name  and  by  the  authority  of 
Her  Majesty  Queen  Victoria,  and  in  the  name  and  by  the 
authority  of  the  honourable  Lord  X.,  I  hereby  forbid  any  one  to 
molest  this  Court,"  etc.,  and  he  lays  a  hard  injunction  on  the 
audience,  especially  the  ladies,  that  no  one  is  to  ask  questions  one 
of  another  without  leave  first  asked  and  obtained.  It  is  believed 
that  to  ask  any  one  what's  o'clock  would  be  fatal.  As  the  next 
piece  of  business,  the  Clerk  shouts  out  "  The  Sheriff  of  Blank- 
shire."  That  gentleman  stands  up,  and  he  and  the  judge  e:rchange 
bows  (for  about  the  fifth  time  this  morning).  Now,  says  the 
Clerk,  if  any  one  has  any  complaint  to  make  against  tliis  same 
sheriff,  these  complaints  must  now  be  lodged  with  me.  Sometimes 
complaints  are  lodged,  and  civil  appeals  are  taken  after  the  criminal 
business  is  over.  But,  as  the  complaints  referred  to  do  not  include 
those  of  a  domestic  character  or  unsettled  grievances  of  the  Sheriff's 
own  tenants,  the  complaints  are  not  numerous.  Then  the  usual 
business  of  the  assize  proceeds. 

Now  from  this  point  the  proceedings  do  not  differ  materially,  if 
indeed  they  differ  at  all,  from  those  of  the  High  Court  of 
Justiciary  as  it  sits  in  Edinburgh.  That  we  recently  endeavoured 
to  describe.  The  prisoners  are  much  the  same;  the  witnesses 
and  the  jurymen  are  much  the  same;  the  counsel  and  their 
speeches  do  not  differ — unless  to  such  extent  as  might  be  antici- 
pated from  the  fact  that  it  is  on  Circuit  that  maiden  speeches  are 
made,  and  there  may  occasionally  be  a  slight  show  of  nervousness, 
because  not  unusually  advocates  do  not  get  a  case  until  they 
actually  come  into  Court,  But,  on  the  whole,  the  description  ^e 
offered  in  a  recent  paper  of  the  Edinburgh  performance  may  be 
applied  to  that  of  the  company  now  organized  by  the  same 
managers  for  this  provincial  tour.  These  are  not  such  "well- 
graced  actors "  (as  yet)  who  play  to-day ;  that  is  the  answer  to 
Hamlet's  question  about  the  strolling  players:  ''How  chances  it 
they  travel  t  Their  residence,  both  in  reputation  and  profit,  was 
better  both  ways."  But,  like  all  travelling  companies,  they  have 
studied  city  models,  and  the  rustics  get  from  them  a  very  faithful 
representation  of  how  it  is  done  in  the  metropolis.  And  so  we 
shall  not  weary  the  reader  with  a  narrative  of  the  proceedings. 

The  clergyman  very  soon  puts  to  himself  the  question,  What  is 
the  earliest  possible  stage  at  which  I  may  quit  this  tiresome  place, 
without  showing  disrespect  to  the  administrators  of  justice?  His 
practical  answer  is  that  he  leaves  in  twenty  minutes.  Worthy  of 
all  diligent  study  is  the  demeanour  of  the  magistrates.  How 
severe  they  look,  and  oh,  how  wise  1  They  convey  by  their  out- 
ward aspect  the  plain  information  that  they  are  no  novices  in  the 
"administration  of  justice,  but  are  in  the  frequent  habit  of  dis- 
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charging  these  stem  duties  themselves.  There  is  a  pervading  air 
about  them  of  brotherly  feeling  with  the  judge  ;  and  yet  thej  pose 
at  the  same  time  in  the  character  of  hosts,  smirking  when  anything 
to  be  proud  of  crops  up  in  connection  ivith  the  town,  and  tacitly 
accepting  responsiDility  for  the  Court-house  arrangements.  Lunch 
breaks  tlie  day.  Pastry  is  eaten  in  Court  very  generally  by  the 
audience.  Through  the  doors  there  is  borne  on  the  soft  spring 
breezes  the  odour  of  beer  and  ham-sandwiches,  on  the  which  British 
jurymen  are  regaled.  The  judge  lunches  somewhere,  and  so,  it  is 
presamed,  do  counsel;  but  we  have  not  been  able  to  discover 
where  these  feasts  are  held.  The  macer  munches  dry  biscuits  out 
of  a  paper-bag,  and  when  he  retires  for  a  little,  it  is  probably  for 
the  purpose  of  using  his  flask.  The  afternoon  drags  out  some- 
what wearily,  and  it  is  made  a  very  long  afternoon  indeed.  A 
Court  sometimes  sits  until  ten,  or  even  twelve  o'clock,  when  those 
in  authority  are  willing  so  seriously  to  sacrifice  their  comfort,  and 
so  rashly  to  imperil  their  health.  After  Court  rises  for  the  day — 
no  matter  how  late  that  may  be ;  we  have  heard  of  a  Circuit 
dinner  beginning  at  12.30  A.M. — ^the  judge  has  a  dinner-party. 
The  company  consists  of  those  who  attended  his  morning  levee. 
As  we  outside  public  are  not  admitted  to  those  entertainments,  we 
may  not  attempt  to  describe  them.  Such  details  as  we-  obtained 
from  our  friend  the  waiter  are  but  hearsay  evidence,  and  there- 
fore not  to  be  set  down  in  a  technical  journal  such  as  this.  All 
that  our  own  senses  informed  us  of  —  hanging  about  the  hotel 
passages,  as  we  did — was  that  the  Queen's  trumpeters  supply  the 
music  after  the  various  toasts:  and  from  the  cordialitv  of  the 
*•  exeunt  "-ing  bailies  we  gathered  that  their  honours  had  been 
flattered  and  feasted  well. 

Should  one  day  not  suffice  for  the  business  set  down  for  the 
Court,  his  lordship  drives  to  Court  next  day  without  procession. 
Soonjdedie  in  diem^  until  the  cases  are  all  disposed  of.  A  Sun- 
day may  chance  to  intervene,  in  which  case  the  judge  goes  to 
church  in  state,  and  that  is  a  great  and  enjoyable  day  for  the 
boj's,  whose  church  attendance  is  not  absolutely  voluntary,  or  that 
perfect  enjoyment  which  it  ought  to  be.  But  these  occasions  are 
tew  and  far  between.  Crime  is  decreasing,  and  Circuits  are  multi- 
plving,  and  the  most  high  and  palmy  days  of  Circuits  are  far  past, 
mtter-of-fact  men,  comfort-loving  persons,  haters  of  pomp  and 
parade,  have  been  gradually  (and  perhaps  unconsciously)  shear- 
ing itinerant  justice  of  much  of  its  majestv  and  splendour. 
^  hen  the  business  has  been  all  disposed  of,  his  lordship  thanks 
the  magistrates  for  their  attendance  and  hospitality,  and  congratu- 
lates the  sheriffs  on  the  absence  of  crime  in  their  districts.  Then 
the  Court  rises. 

When  the  Court  is  finished,  what  do  you  think  his  lordship  does  t 
He  does  not  travel  away  in  his  robes,  with  the  mace  stuck  up  in 
front  of  the  engine,  and  the  band  playing  in  the  open  cattle-truck 
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near  the  van.  No.  He  goes  straight  to  his  hotel.  There  he 
unrobes.  Then  he  considerately  thinks  of  the  guard  of  honoar, 
who  are  still  threading  an  intricate  way  among  the  commercial 
*' gents'"  packages  at  his  hotel  door;  and  he  sends  them  word 
that  they  may  go — back  to  their  billiards  and  skittles  and  consol- 
ing pipes.  Then  he  procures  a  time-table  and  consults  it,  wires 
to  his  establishment,  orders  his  servant  to  pack  up  at  once,  and 
pays  his  bill.  In  the  interval  until  his  train  starts,  he  takes  a 
walk  and  a  cigar.  When  it  is  time  to  go,  his  lordship  starts 
quietly  for  the  station.  Bowed  out  by  the  hotelkeeper,  he 
leaves  otherwise  unobserved  and  untroubled.  For  the  bailies  are 
back  at  business;  the  band  have  once  more  transformed  them- 
selves into  industrious  workmen,  and  are  hard  at  work ;  the  post- 
boys have  extricated  themselves  from  their  unfamiliar  and  galling 
costumes,  and  stand  chewing  straws  in  stable  yards.  Already  the 
counsel  have  vanished,  and  the  three-cornered  hat  of  the  depute 
has  been  carefuUv  packed  away.  In  sequestered  regions  where 
reflective  genius  has  the  solitude  essential  to  its  blossoming,  the 
prisoners  are  already  trying  to  realize  what  their  drawings  have 
been  in  the  lottery  of  punishment.  The  ''troops  of  sunburnt 
husbandmen,"  lately  the  jury,  have  gone  off  as  talkative  as  they 
arrived  taciturn,  crowding  the  local  trains,  and  rendering  them 
animated  by  discussing  for  once  subjects  other  than  the  crops  and 
local  politics.  And  the  friends  of  the  convicts,  for  whom  above 
all  other  partakers  in  the  day's  proceedings  we  feci  strong  pity 
and  commiseration,  have  gone  away  as  wretched  and  cast  down  as 
one  could  well  wish  the  prisoners  themselves  to  be. 

Thus  the  performers  go  quietly  away.  Like  the  traditional 
March,  the  Circuit  Court  comes  in  like  a  lion  and  goes  out  like  a 
lamb.  We  have  seen  his  lordship  go.  Peaceable  and  unwonied 
was  his  departure.  In  the  G;reat  but  unostentatious  character 
of  a  private  British  citizen  he  went  —  independent,  free,  sans 
peur  et  sans  reproche — nothing  can  beat  that  for  comfort.  Do  you 
remember  the  circus  coming  mto  our  town  with  its  dazzling  pro- 
cession and  prancing  array  of  gaily  caparisoned  steeds?  Do 
you  also  remember  its  going — stealthily  in  the  dead  watches  of 
the  night,  with  all  the  bright  harness  stowed  away  in  dirty  boxes, 
and  the  spirited  steeds  toihng  as  sorry  beasts  of  burden  ? 
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Manual  of  International  Law.  For  the  use  of  Navies,  Colonies, 
and  Consulates.  By  Jan  Helenus  Ferguson,  Minister 
of  the  Netherlands  in  China,  formerly  of  the  Netherlands 
Hojal  Navy  and  Colonial  Service.  2  vols.  The  Hague, 
London,  and  Hong-Kong.     1884. 

It  says  much  for  Mynheer  Ferguson's  industry  and  zeal,  that 
in  the  unofficially  employed  intervals  of  a  life  actively  devoted  to 
the  duties  of  those  branches  of  the  public  service  whose  office  it 
is  to  negotiate  the  practical  business  of  international  law,  he  has 
been  able  to  produce  so  considerable  a  work  as  the  one  before  us. 
"The  object  aimed  at/'  he  says  in  his  preface,  ''was  not  a 
profound  or  scientific  treatment  of  international  law,  which  has 
formed  already  the  task  of  far  better  and  competent  writers  of 
text-books,  but  to  furnish  a  manual  for  practical  use  and  ready 
reference  in  the  hands  of  those  who  have  no  occasion  or  time  to 
consult  elaborate  text-books,  while  their  particular  situation,  far 
away  from  the  respective  centres  of  legal  consultations,  instruc- 
tions, or  guidance,  renders  the  pressure  of  business  or  professional 
exigencies  the  more  felt,  as  prompt  action,  in  some  decided  direc- 
tion, is  often  of  great  consequence."  Judged  by  the  standard  of 
its  anthor^s  purpose,  the  work  has  been  successfully  executed,  and 
will  doubtless  obtain  a  wide  circulation  among  the  numerous 
class  for  whose  especial  benefit  it  has  been  designed.  Extending 
IS  it  does  over  more  than  a  thousand  pages,  it  touches  at  some 
length  upon  all  the  topics  of  it^  wide  subject,  and  expounds  them 
clearly  and  with  fidelity  to  the  authority  of  those  jurists  whose 
opinion  will  add  cogency  to  a  principle  before  tribunals  administer-* 
ing  the  law  of  nations.  It  is,  from  its  nature,  a  compilation 
rather  than  an  original  contribution  to  the  science  of  international 
jurisprudence.  A  malicious  critic  might  say,  with  only  a  little 
exaggeration,  that  the  better  part  of  the  work,  both  in  quantity 
and  m  quality,  b  included  between  inverted  commas.  The 
writers  most  drawn  upon  are  Hall,  Halleck,  Phillimore,  Woolsey, 
Wheaton ;  while  copious  extracts  are  made  from  Mr.  Gillespie's 
translation  of  Bar  and  Professor  Lorimer's  Institute  of  the  Law  oj 
Nations.  But  the  authoi^s  practical  experience  has  in  many 
respects  enriched  the  work.  It  has  added  much  to  the  value  of 
the  chapter  upon  the  Consular  Office,  and  to  that  upon  the 
Geneva  Convention  and  the  Red  Cross  Societies.  One  of  the 
most  interesting  sections  of  the  book  is  an  appendix  containing 
an  essay  by  Mynheer  Ferguson  on  the  best  means  of  rendering 
eflBcient  succour  to  the  wounded  in  naval  warfare.  This  little 
treatise  displays  an  intimate  acquaintance  with  the  most  minute 
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details  of  the  subject  which  enables  its  author  to   make  many 
suggestions  of  eminently  prt^cticai  utility. 

The  limits  assigned  to  the  sphere  of  the  work  in  the  above- 
quoted  passage  from  the  preface  have  been  overstepped  in  the 
introductory  section  of  the  book,  which  deals  with  the  ethical 
basis  of  international   law,  and  gives  what  is  commonly  called 
the  philosophy  of  the  subject.     Ethical   disputations  are  rarely 
demanded  in  a  manual  of  ready  reference  for  everyday  use ;  and 
when  writers  well  qualified  to  produce  such  text-books  enter  upon 
the   discussion  of  the  natural   laws  which   underlie  the  special 
rules  and  usages  of  their  subject,  they  are  often  found  to  be  acting 
tUtra  vires.    Such  a  ca^  is  Mynheer  Ferguson^s.     His  philosophy 
of  law,  the  product  of  much  miscellaneous,  unassimilated  read- 
ing,— drawn  rather  from  memory  than  from  reflection, — is  trite 
and   superficial.     It  is   true  that  he  piiilosophizes  in  the  right 
direction,  so  as  to  trace  the  fundamental  principles  of  international 
law  in  the  law  of  nature  and  the  moral  law  rather  than  to 
explain  them  away  by  reference  to  any  such  hypothesis  of  consent 
or  comity  as  generally  finds  favour  with  distinctively  practical 
lawyers.     But  he  only  skims  the  surface  of  this  department  of 
the  subject.     When  a  question  of  any  profundity  confronts  him, 
he   evades  itsr  difficulty   by   underrating  its  importance.      For 
example,  this  is  how  he  accounts  for  the  harmony  between  the 
spirit  of  Christianity  and  that  inductive  theory  of  evolution  in 
which  he  and  Mr.  Herbert  Spencer  find  an  explanation  of  the 
phenomena  of  law  :  '*  It  might  be  possible  to  reach  by  induction 
the  conception  of  the  nature  of  Christ  as  such  when  on  earth. 
Indeed,  if  the  history  of  mankind  did  not  already  possess  this 
ever-living  example,  the  philosophy  of  evolution,  if  consistent  in 
its  search  for  the  goal  of  the  development-theory,  would  postu- 
late such  a  being,  as  the  final  link,  as  the  utmost  consequence  of 
its  conclusions.*'     Does  not  this  recall  Voltaire's  conclusive  proof 
of   the  existence  of  the   Deity:   "iSTiZ  tC avail  pas  exist^^  nous 
Caurions  crS^^^I     Such   an   argument  refers  to  merely  human 
design  and  action  in  the  invariable  and  absolute  elements  of  human 
nature  upon  which  law,  as  an  ethical  conception,  rests,  and  which 
afford  the  only  natural  basis  for  a  philosophy  of  law.    It  is  rather 
the  relative  and  variable  accidents  of  human  nature  that,  in  the 
true  analysis,  are  the  creatures  of  human  activity.     Nos  te,  nos 
fecimusy  Fortuna. 

A  word  as  to  the  language  of  the  work.  Although  it  employs 
English  words  and  grammar,  the  book,  wTitten  as  it  is  by  a 
Dutchman,  and  dedicated  to  the  Jonkheer  van  der  Does  dc 
Willebois,  His  Netherlands  Majesty's  Minister  of  Foreign 
Affairs,  displays  a  peculiarly  Batavian  rotundity  and  expansive- 
ness  in  the  build  of  its  sentences,  and  a  looseness  of  linguistic 
structure  which  a  lavish  use  of  all  the  resources  of  punctuation 
is   unable   to  bind  into  coherency.     The  style   is   marred    by 
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un-English  inversions,  by  incorrect  sequences  in  tenses,  and  by  a 
whole  host  of  composite  words,  natural  enough  to  Dutch  or 
German^  but  unlovely  and  irritating  to  English  eyes, — such  as 
peace-apostles  instead  of  apostles  of  peace,  cooking-rooms  instead 
of  galleys,  war-objects  instead  of  military  purposes.  The  author 
speaks  of  **  soflening  the  calamities  of  wounded  warriors"  and  of 
'*  a  general  and  practicable  system  of  international  corpus  jurisJ^ 
Here  are  some  sentences  short  enough  to  be  quoted  in  illustration 
of  his  style.  ^'  It  is  not  possible  to  make  d  priori  one  set  of  laws 
suitable  for  all  nations  unless  every  individual  mind  had  the 
same  moral  capability."  '*  Thus  the  firing  on  boats  and  unarmed 
vessels,  which  are  trying  to  rescue  the  drowning  men,  is  as 
unnecessary  in  warfare  at  sea,  as  it  is  a  horror  to  humanity." 
*^  Kapacity  is  the  mainstay  of  the  practice  of  plunder  in  all  its 
forms."  ^  But  when  conscience  casts  its  light  on  an  impure  mind, 
depraved  by  rapacious  selfishness  or  moved  by  angry  passions,  its 
image  is  distorted  like  the  gentle  moon  reflected  in  stormy  waters ; 
yet  the  voice  of  this  faithful  messenger  of  eternal  truth  keeps 
ever  sounding  in  our  moral  ear,  until  fully  acknowledged,  though, 
alas  I  often  too  late,  which  is  the  cause  of  all  human  misery."  That 
the  English  tongue  should  be  selected  by  foreign  jurists  as  the 
medium  whereby  they  would  promulgate  the  results  of  their 
studies  in  the  republic  of  letters  is  no  doubt  reassuring  to  those 
who  share  the  aspiration  that  the  language  of  these  islands  will  one 
day  be  universal.  French,  however,  being  the  parole  of  diplo- 
matists, has  thus  a  sort  of  claim  to  be  made  the  language  of 
international  law,  and  those  persons  for  whose  especial  use  the 
work  under  review  is  destined, — naval  officers,  consuls,  and  the 
like, — are  a  polyglot  race.  It  may  therefore  reasonably  be  doubted 
whether  they  would  not  rather  have  had  the  work  written  in  a 
language  which  its  author  could  handle  more  easily  in  composition 
than  that  which  he  has  here  adopted. 


Gray's  Inn :  its  History  and  Associations,  Compiled  from  Original 
and  Unpublished  Documents.  By  William  Ralph  Douth- 
WAiTE,  Librarian.  Reeves  &  Turner,  100  Chancerv  Lane. 
1886. 

To  amass  the  materials  for  such  a  work  as  this  with  patience  and 
discrimination,  to  sift  them  with  care,  to  combine  them  with 
skill,  to  write  the  history  of  an  Iiin  of  Court  at  once  clearly  and 
exhaustively,  without  irrelevant  excursus^  without  unnecessary 
controversy,  is  a  task  of  no  common  difficulty,  and  Mr.  Douthwaite 
has  accomplished  it  with  signal  success.  Whilst  examining  with 
great  industry  and  acuteness  every  possible  source  of  information, 
he  ne%*er  loses  sight  of  the  subject  he  has  chosen,  he  never  forgets 


212  BEVIEWS. 

tliat  he  is  writing  the  history  of  Gray's  Inn*  And  the  result  is 
that  his  work  leaves  apon  the  mind,  not  a  confused  recollection  of 
dates  and  facts,  each  requiring  an  elaborate  argument  to  support 
it,  but  an  orderly  outline  of  certain  historical  events ;  the  circum- 
stances under  wnich  this  great  '*  judicial  university"  was  founded, 
the  changes  of  ownership,  and  the  accidents  through  which  it 
passed,  and  the  part  which  it  played  in  the  history  of  England, 
are  noticed  in  detail.  Mr.  Douthwaite's  account  of  the  early 
constitution  of  Gray's  Inn  is  entertaining  and  suggestive.  Every 
candidate  for  admission  to  this  Society  was  required  to  study  the 
elementary  principles  of  law  in  one  of  the  Inns  of  Chancery  for 
two  years.  He  then  became  an  Inner  Barrister,  and  for  four  or 
five  years  practised  the  art  of  bolting^  Le.  of  answering  questions 
propounded  to  him  from  time  to  time  by  one  of  the  Benchers  or 
Readers  who  governed  the  Society.  The  Inner  Barrister  was 
entitled  to  be  present  at  the  "  moots,"  or  legal  debates,  of  this 
Society,  under  two  conditicms,  viz.  that  he  sat  wUhin  the  bar  or 
rostrum  at  which  these  exercises  were  held,  and  that  he  took  no 
part  except  to  recite  the  pleadings  of  the  fictitious  case  under 
discussion.  From  this  rule  the  English  custom  of  '*  opening  the 
pleadings  "  is  easily  derived.  The  probationer  was  next  admitted 
to  the  titter^  or  Outer,  Bar,  and  allowed  to  take  part  in  the  '^  moots," 
but  not  to  plead  publicly.  Finally,  in  the  eleventh  or  twelfth  year 
of  his  curriculum,  he  became  a  barrister-at-law  (apprenticus  ad 
legem),  and  was  then  privileged  to  exercise  his  vocation  in  open 
Court 

Having  sketched  the  history  and  constitution  of  Gray's  Inn, 
Mr.  Douthwaite  proceeds  to  deal  with  its  associations  and  sur- 
roundings, and  gives  a  graphic  account  of  the  library,  the  hall, 
the  armorial  bearings,  the  old  buildings,  the  gardens  which  Bacon 
loved,  and  the  masques  and  revels  for  which  the  allied  houses  of 
the  Inner  Temple  and  Gray^s  Inn  were  long  famous.  The  work 
is  illustrated  by  beautiful  engravings,  while  the  name  of  Messrs. 
Reeves  &  Turner  is  a  guarantee  for  clearness  of  type,  elegance  of 
binding,  and  accuracy  of  execution. 

We  heartily  wish  Mr.  Douthwaite  the  success  which  he 
deserves. 


An  Analytical  Digest  of  Cases  decided  in  the  Supreme  Courts  in 
Scotland  amd  on  appeal  by  the  House  of  Lords,  from  July  1877 
to  July  1885.  Compiled  from  the  Session  Cases.  Part  I. 
T.  &  t.  Clark.     1886. 

We  have  just  received  the  first  part  of  the  above  publication.  We 
understand  that  there  are  to  be  tour  parts,  and  that  the  work  will  be 
completed  early  in  summer.  We  hope  to  have  then  an  opportunity 
of  going  more  fully  into  its  merits.     Meanwhile  it  is  enough  to 


REVIEWS.  21 S 

say  that  the  compilers—  who  are  reporters  on  the  Session  Cases* 
staff — have  in  the  main  adhered  to  the  admirable  system  adopted 
in  the  last  (known  as  the  Ten  Years*)  Digest^  of  which  the  present 
book  is  the  continuation,  with  these  two  exceptions:  first,  that 
references  to  the  cases  only  noted  in  the  Scottish  Law  Beporter  are 
omitted;  and  second,  that  in  imitation  of,  though  in  fuller 
measure  than  the  Law  Report  Digest  in  England,  a  note  of  the 
leading  statutes  is  prefixed  to  such  titles  as  involve  statute  law. 
The  first  exception  is  justified  by  the  little  importance  of  the  few 
cases  quoted  from  the  minor  publication  alone  in  the  former 
Digest,  The  importance  of  the  second  change  deserves  and  will, 
we  hope,  receive  from  us  more  deliberate  appreciation. 


Handy  Booh  of  Reference  to  Decisions  in  the  Court  of  Session,  Court 
of  Justiciar]/,  and  Mouse  of  Lords,  fiy  Thomas  Sinclair, 
Member  of  the  Faculty  of  Procurators  in  Glasgow.  Glasgow : 
Robert  L.  Holmes. 

While  we  are  all  waiting  for  the  Digest,  as  the  old  system,  which 
has  now  begun  to  appear  in  bulky  parts,  Mr.  Sinclair  again  comes 
into  the  breach  with  his  Handy  Book  of  Reference,  The  former 
edition,  which  comprised  "5  R."  to  "8  R.,"  met  with  some 
appreciation,  and  the  present,  which  deals  with  *'  9  R.  to  12  R."  on 
the  same  ingeniously  designed  system,  is  also  useful  and  welcome. 
The  author,  as  is  now  well  known  to  busy  people  who  use  Digest.^ 
discards  names  of  parties,  dates  of  decisions,  and  pages  of  reports 
as  references,  and  takes  subjects  (not  always  noniina  juris)  in 
alphabetical  order,  and  shows  the  volume  of '^Rettie'*  and  the 
number  of  the  case  as  that  is  printed  on  the  margin  of  each  page 
of  the  report.  He  is  mistaken  in  supposing  that  in  so  doing  he  is 
making  use,  for  its  only  practical  purpose,  of  the  system  of 
numbering  the  cases,  for  he  must,  we  think,  be  aware  that  that 
practice  has  alread}'  a  great  value  in  being  the  key  to  the  system 
on  which  Session  Papers  in  the  great  public  collections  are  bound  ; 
and  in  the  Law  Room  of  the  Advocates'  Library  he  would  find  the 
system  in  daily  use.  But  none  the  less  does  the  system  he  has 
followed  form  a  subordinate  use  of  the  numbers  which  is  very 
convenient  when  one  has  mastered  (as  we  confess  we  have  not  even 
yet  fully  done)  the  old  habit  of  supposing  that  the  number  shown 
on  his  Handy  Book,  opposite  any  particular  subject  and  volume, 
refers  to  a  page — a  habit  which  is  one  of  the  strongest  instances  we 
know  of  tne  law  of  the  Association  of  Ideas.  Mr.  Sinclair  uses 
the  italic  headings  of  the  Session  cases,  and  others  of  his  own, — some 
of  which  are  not,  we  think,  verv  neat, — in  compiling  the  index  of 
subjects,  which  is  the  basis  of  the  Handy  Booh  It  is  a  well  done 
useful  piece  of  work,  and  we  think  it   would  have  been  almost 
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churlish  of  the  author  to  keep  to  himself  such  a  blessing  to  the 
busy  hunter  for  authority. 


Principles  of  live  Law  of  Scotland,  By  John  Er^kine,  of  Carnock, 
Advocate.  With  Extracts  from  Professor  Moir's  Lectures. 
Seventeenth  Edition.  Corrected  and  Revised.  Edinburgh : 
Bell  &  Bradfute.     1886. 

To  sit  dow'n  at  this  time  of  day  to  write  a  review  of  Erskine's 
Principles  is  doubtless  a  work  of  supererogation.  Every  Scottish 
lawyer  has  imbibed  the  first  principles  of  tlie  jurisprudence  of  his 
country  from  its  pages.  We  are  not  therefore  surprised  to  see 
before  us  a  handsome  and  well-printed  volume,  announcing  itself 
as  the  seventeenth  edition  of  the  immortal  work.  This  edition  is 
based  upon  that  of  Mr.  William  Guthrie,  which  was  published  in 
1870.  The,text  of  the  author  is  wisely  left  as  originally  written, 
the  new  matter  being  added  in  the  shape  of  notes  and  occasionally 
in  additional  chapters,  the  latter  being  taken  from  Professor 
Moifs  lectures.  We  presume  from  the  initials  attached  to  a  short 
and  modest  preface  that  the  present  learned  professor  of  Scots 
Law  in  the  University  of  Edinburgh  is  responsible  for  this 
edition. 

As  might  be  expected,  it  is  distinguished  by  the  care  and 
accuracy  with  which  it  has  been  brought  down  to  date.  The 
indices  both  of  matters  and  cases  are  everything  that  could  be 
desired.  Such  an  edition  of  Erskine  forms  an  admirable  intro- 
duction of  the  law  of  Scotland,  and  we  have  no  doubt  that  students 
will  find  it  both  useful  and  trustworthy. 


W^t  iHontf)* 
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APPOINTMENTS. 

Mr.  James  Arthur  Orichton,  advocate,  Yice-Dean  of  Faculty 
and  Sheriff  of  the  Counties  of  Fife  and  Kinross,  has  been  ap- 

ointed  Sheriff  of  the  Lothians,  in  place  of  Mr.  Davidson,  resigned. 

Ir.  Crichton  was  called  to  the  Bar  in  1847,  and  succeeded  the  late 
Mr.  Horn  as  Vice- Dean  about  nine  years  ago.  He  has  the  repu- 
tation of  being  one  of  the  most  popular  men  in  the  Parliament 
House,  and  his  appointment  to  his  new  Sheriffship  will  please  all 
parties. 

Mr.  iENEAS  J.  G.  Mackay,  LL.D.,  Advocate  (1864),  succeeds 
Mr.  Crichton  as  Sheriff  of  Fife  and  Kinross.     Mr.  Mackay  is  both 
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learned  and  courteous,  so  that  the  appointment  is  sure  to  he  a 
popular  one. 

In  consequence  of  Mr.  Mackay's  promotion,  Mr.  George  W.  T. 
Omond,  Aavocate  (1871),  has  been  made  junior  Advocate-Depute, 
and  Mr,  Henry  Goudy  (1872)  supplementary  Depute  for  the 
Western  Circuit, 

The  Faculty  of  Advocates  have  unanimously  appointed  Mr. 
Alexander  Forbes  Irvine,  Sheriff  of  Argyll,  to  oe  their  Vice- 
Dean,  in  room  of  Mr,  Crichton. 

Vacation  Arrangements, 

Bill-Chamber. — The  following  is  the  Bill-Chamber  roster  for  the 
Spring  Vacation :  — 

Monday,  Mar.  22,  to  Sat.,  Apr.    3 — Lord  Lee. 

Apr.     5,       „         „     17        „    Fraser. 
19,       „      May    1         „     Kinnear. 
„       May    3,  to  Meeting  of  Court  „     Trayner. 

The  following  official  notice  has  been  issued : — To  facilitate  the 
despatch  of  business  in  the  office  of  the  Junior  Lord  Ordinary 
during  vacation,  a  roll  of  causes  will  be  taken  up  daily,  on  the 
days  on  which  the  office  of  the  Clerk  of  Court  is  appointed  to  be 
open,  when  Agents  are  requested  to  lodffe  with  the  Clerk,  before 
twelve  o'clock,  an  enrolment  slip,  stating  the  object  of  the  enrolment. 
On  the  first  open  day  thereafter,  the  Roll  of  Causes  so  taken  up  will 
be  disposed  of  by  the  Lord  Ordinary  then  officiating  on  the  Bills. 

Box- Days. 

The  Lords  have  appointed  Thursday,  1st  April,  and  Thurs- 
day, 29th  April,  to  be  the  Box-Days  in  the  Spring  Vacation. 

The  Lord  Ordinary  on  the  Bills  will  sit  in  Court  on 
Wednesday,  7th  April,  and  Wednesday,  5th  May,  each  day 
at  eleven  o'clock,  for  the  disposal  of  motions  and  other  business 
falling  under  the  93rd  section  of  "The  Court  of  Session  Act, 
1868 ; "  and  Rolls  will  be  taken  up  on  Monday,  5th  April,  an(l 
Monday,  3rd  May,  between  the  hours  of  eleven  and  twelve 
o'clock. 

Spring  Circuits,  1886. 
SoiUh. 

The  Lord  Moncreiff,  Lord  Justice-Clerk,  and  Lord 

M'Laren. 

Jedburgh — Wednesday,  24th  March,  at  half-past  twelve  o'clock. 
^I^r— Friday,  26th  March,  at  half-past  ten  o'clock. 
Ihim/ries — ^Tuesday,  30th  March,  at  twelve  o'clock. 

Richard  Vary  Campbell,  Esq.,  Advocate-Depute. 

J.  M.  M'CosH,  Clerk. 
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West. 
Lords  Young  and  Craighill. 

Sfirling — Friday,  16th  April,  at  eleven  o'clock. 
Glasgow — Tuesday,  20th  April,  at  eleven  o'clock. 
Inveraray — Tuesday,  27th  April. 

J.  A.  ReiD,  Esq.,  Advocate-Depute. 

^NEAS  Macbean,  Clerk. 

North. 

Lords  Mure  and  Adam. 

Inverness — Tuesday,  6th  April,  at  half-past  ten  o'clock. 
Aberdeen — Thursday,  8th  April,  at  half-past  ten  o'clock. 
Dundee — Tuesday,  20th  April. 
Ferth — Thursday,  22nd  April. 

G.  W.  T.  Omond,  Esq.,  Advocate-Depute. 

Horace  Skeete,  Clerk. 

Procurators- Fiscal  and  Private  Practice, — The  Association  of 
Procurators-Fiscal  in  Scotland  have  issued  a  memorandum,  in 
which  they  state  their  views  with  regard  to  the  agitation  which 
has  been  recently  going  on  as  to  the  footing  on  which  these 
officers  stand.  The  document  is  too  long  for  insertion  in  our 
pages,  but  we  are  glad  to  be  able  to  give  the  concluding  portion 
of  it,  which  is  the  most  important.  After  going  into  the  history 
of  the  office,  they  point  out  that,  in  certain  recent  nominations  to 
the  office  of  Procurator-Fiscal,  the  parties  appointed  have  been 
wholly  debarred  from  private  practice.  This  has  been  the  case 
even  with  small  counties  and  districts,  regarding  which  the  Law 
Courts  Commission  of  1868  were  nn/inimously  of  opinion  that  if 
Procurators-Fiscal  there  were  to  be  restricted  to  their  public 
duties,  the  'present  rates  of  salaries  mvM  he  enlarged^  and  corre- 
spondin^  retiring  allowances  must  be  granted.  So  far  from  this 
recommendation  being  carried  out,  the  salaries  have  actually  been 
diminished,  and  no  retiring  allowances  have  been  provided. 

The  question  is  then  discussed  whether,  in  the  public  interest, 
it  is  or  is  not  desirable  that  Procurators-Fiscal  should  be  confined 
to  the  duties  of  their  public  office.  The  arguments  commonly 
put  forward  on  behalf  of  an  affirmative  answer  to  this  question 
are  these : — 

1.  A  Procurator-Fiscal  with  a  private  practice,  who  acts  as 
agent  for  landed  proprietors,  for  a  bank,  or  for  wealthy  clients,  is 
liable,  it  is  said,  to  be  so  influenced  thereby,  as  e,g.  to  pass  over 
an  assault  committed  by  a  proprietor  or  his  gamekeeper ;  to  wink 
at  a  forgery  from  which,  if  prosecuted,  his  bank  would  suffer ;  or 
N  fail  to  examine  into  a  death  by  accident  arising  from  some 
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fault  of  a  wealthy  manufacturer.  In  reply  to  such  an  argument, 
it  may  at  once  be  said  that  there  are  no  cases  on  record  of  a 
Procurator-Fiscal  neylecting  Ms  duty  in  stick  a  manner;  and  a  long- 
existing  practice  which  works  well  is  not  to  be  upset  to  give 
effect  to  hypothetical  objections.  The  education  and  position  of 
Procurators-Fiscal  are  such  as  to  secure,  save  in  the  most  excep- 
tional circumstances,  a  thoroughly  conscientious  discharge  of  duty. 
But  even  although  the  Procurator-Fiscal  attempted  such  derelic- 
tion of  duty,  he  could  not  succeed.  The  eyes  of  the  police  are 
not  shut ; — the  Sheriff-Substitute  is  not  unacquainted  with  what 
is  going  on  within  his  district; — the  newspaper  press  is  not 
dumb; — a  letter  from  any  one  to  the  Crown  Omce  receives 
instant  attention.  In  fact,  the  Procurator-Fiscal  is  so  hedged 
round  that  he  cannot  neglect  his  public  duty,  even  though  he 
desired  to  do  so.  Again,  it  is  sometimes  said,  "  How  awkwardly 
the  Procurator-Fiscal  is  placed  if  he  has  to  prosecute  his  own 
client,  or  his  client's  friends  or  servants  1 "  This  is  said  in  ignor- 
ance of  the  fact  that  provision  is  made  in  the  Crown  Office 
regulations  for  this  very  contingency,  and  that  the  Procurator- 
Fiscal  is  relieved  from  the  disagreeable  duty  upon  reporting  the 
matter  to  Crown  Counsel.  But  will  the  Procurator-Fiscal  be  really 
guarded  against  outside  influences  by  debarring  him  from  private 
practice?  He  will  not.  Assume  that  he  has  only  his  public 
duties  to  care  for,  he  will  then  have  much  more  time  at  his  dis- 
posal. He  is  not,  it  is  presumed,  to  live  the  life  of  a  hermit,  or 
to  be  debarred  from  holding  shares  in  a  bank  or  other  public 
company.  He  will  have  time  and  opportunity,  much  more  than 
at  present,  to  hold  social  intercourse,  both  indoors  and  out,  with 
the  proprietors  and  other  residents  in  his  district,  and  any  one 
who  knows  human  nature  at  all  knows  that  no  influences  are  so 
subtle  and  potent  as  social  influences;  and  a  Procurator-Fiscal  who 
enjoys  such  relationships  in  his  district  will  be  under  as  great,  if 
not  greater,  temptation  than  he  ever  was  under  the  old  system  to 
slur  over  small  crimes  and  to  neglect  his  duty,  where  intimate 
friends  are  concerned.  If  he  be  a  shareholder  in  a  bank  or  other 
concern,  he  will  be  subject  to  the  same  influences  as  regards  cases 
connected  with  it  as  if  he  occupied  the  position  of  its  local  agent. 

2.  It  is  unnecessary,  it  is  argued,  to  appoint  any  agent  with 
other  business  or  appointments  to  be  Procurator-Fiscal,  in  respect 
that  many  qualified,  agents  will  accept  the  appointment  on  the 
condition  that  the  Fiscal  shall  be  excluded  from  private  practice. 
In,  reply y  it  may  be  said  that  while  no  doubt  competent  men  will 
be  got  to  discharge  the  duties  under  these  conditions,  the  lest  men 
willnot  be  got  to  accept  the  office.  In  most  districts  the  leading 
agents  have  incomes  exceeding  the  free  income  from  the  office  of 
Procurator-Fiscal,  after  deducting  clerks*  salaries  and  other  outlay?. 
Such  men  would  not  therefore,  without  prospect  of  increased 
salary  and  a  substantial  retiring  allowance,  give  up  their  private 
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business.  But  surely  it  is  most  prejudicial  to  the  public  to  lose 
the  services  of  the  best  men.  The  auties  of  Procurator-Fiscal  are 
of  the  highest  importance,  demanding  not  only  accurate  know- 
ledge of  law,  but  tact  and  discrimination  in  the  exercise  of  these 
duties.  The  liberty  of  the  subject  is  very  much  in  his  hands. 
The  peace  of  famdies  is  equally  so.  The  mischief  which  may 
be  done,  not  only  in  investigating  alleged  crime,  but  in  inquiring 
into  deaths  by  a  rash  ofScial,  cannot  be  measured.  But  assuming 
that  a  thoroughly  qualified  man  can  be  had  on  the  conditions 
desiderated,  in  many  districts  he  will  not  be  fully  employed. 
Nevertheless,  he  cannot  leave  home  for  a  day.  He,  or  a 
qualified  assistant^  must  be  always  at  hand  in  case  of  emergency ; 
and  as  he  will  not  be  able,  with  his  income  reduced,  to  afibrd 
a  qualified  assistant,  he  must  remain  on  the  spot  himself.  The 
temptations  of  idleness  are  great,  and  if  nothing  worse  happen 
to  the  half-occupied  ofiicial,  his  mental  powers  will  become 
blunted  for  want  of  use.  In  truth,  the  public,  instead  of  having 
the  services  of  an  able  professional  man,  whose  brains  are  kept 
active  by  a  full  measure  of  legal  work  of  various  kinds,  and  by 
daily  association  with  his  professional  brethren,  would  come  to 
have  an  official  little  better  than  an  emasculated  police-officer.  It 
may,  however,  be  said,  "  This  difficulty  can  be  got  over  by  giving 
a  larger  district  to  each  Fiscal."  To  this  it  may  be  replied  that 
such  is  not  being  done.  The  small  districts,  when  vacancies 
occur,  are  being  still  maintained.  But  assuming  that  each  county 
now  subdivided  into  districts  were  made  one  district,  and  that 
several  smaller  counties  were  united  into  a  single  district,  another 
danger  would  have  to  be  faced,  viz.,  that  of  the  area  of  the 
district  being  so  extensive  as  to  prevent  the  work,  in  itself  of  com- 

?aratively  small  amount,  being  properly  attended  to  by  one  man. 
'wo  cases,  for  example,  the  loci  of  which  are  thirty  or  forty  miles 
distant  from  one  another,  may  require  attention  on  the  same  day, 
or  the  Procurator-Fiscal  may  be  engaged  in  Court  when  some 
important  crime  at  a  distance  requires  instant  attention.  Enlarging 
the  sphere  of  a  Procurator-Fiscal's  operations  would  therefore  not 
be  a  satisfactory  remedy  for  the  want  of  occupation  in  a  limited 
district. 

3.  It  is  stated  that  a  Procurator-Fiscal,  from  his  official  position, 
has  opportunities  of  securing  business  which  his  brethren  have 
not. 

This  is  erroneous  in  point  of  fact.  It  is  within  the  knowledge 
of  all  Fiscals  that  they  lose  much  general  business  in  consequence 
of  their  official  position.  Many  excellent  clients  have  no  liking 
for  advising  with  a  Procurator-r  iscal.  Again,  they  lose  not  only 
the  fees  but  the  influence  and  position  which  a  solicitor  gains 
through  a  political  agency, — a  business  which  a  Procurator-Fiscal 
is  specially  precluded  from  undertaking.  While,  without  doubt, 
Procurators-Fiscal  do  receive  a  fair  share  of  general  business,  they 


THE  MONTH.  219 

receive  it  not  in  virtue  of,  but,  so  to  say,  in  spite  of  their  official 
position.  It  comes  to  them  because,  in  the  general  case,  they  are 
recognized  to  be  men  of  fair  ability  and  gooa  standing, — qualities 
which  have  led  to  their  obtaining  office  originally, — not,  certainly, 
**  because  they  can  drive  through  the  county  at  the  public  expense," 
as  one  member  of  the  House  m  Commons  actually  put  it. 

4.  It  has  been  stated,  in  correspondence  appearing  in  the  public 
prints,  that  for  a  Procurator-Fiscal  to  hold  other  appointments,  and 
have  private  practice,  infers  an  unjust  accumulation  of  lucrative 
a;rencies  in  the  hands  of  one  man,  and  is  a  practical  injustice  to 
his  brethren. 

This  objection  savours  somewhat  of  the  policy  of  a  trade  union. 
It  has  underlying  it  the  theory  .that  all  men,  professional  or  others, 
are  equal,  and  that  their  wages  should  be  the  same.  Such  a  prin- 
ciple applied  to  the  learned  professions  would  be  fatal  to  them. 
It  would  exclude  an  advocate  holding  an  office  of  emolument  from 
practising  at  the  bar,  or  a  Professor  of  Law  from  practising  as  a 
solicitor.  It  would  prevent  a  Professor  of  Medicine  from  being  a 
consulting  physician,  or  a  Professor  of  Surgery,  however  eminent, 
from  exercising  his  skill  for  the  public  benefit.  If  the  emoluments 
to  be  derived  by  the  members  of  any  profession  are  to  be  brought 
down  to  one  dead  level,  and  if  no  prizes  are  to  be  held  out  to  talent 
and  industry,  then  young  men  of  ability  will  not  enter  the  pro- 
fessions, but  will,  to  the  public  loss,  betake  themselves  to  trade  or 
other  fields  where  superior  mental  powers  and  diligence  will  receive 
their  due  reward. 

5.  It  is  said  that  a  Procurator-Fiscal  engaged  in  private  practice 
will  neglect  his  public  duties  for  the  sake  of  attending  to  his 
private  clients.  This  objection  may  be  answered  by  the  question, 
— Where  and  when  has  such  a  case  ever  occurred  t  It  may  be 
safely  asserted  that  there  is  not  upon  record  a  single  instance 
where  there  has  been  cause  to  blame  a  Procurator-Fiscal  for  such 
a  dereliction  of  duty.  Such  a  fact  is  worth  volumes  of  argument 
based  on  an  imaginary  supposition. 

In  conclusion,  the  Procurators-Fiscal  venture,  with  some  con- 
fidence, to  express  the  hope  that  the  views  stated  in  this  paper 
may  commend  themselves  to  those  who  are  interested  in  the  subject, 
and  that  members  of  Parliament  will  see  that  the  interests  of  the 
public  are  best  served  and  true  economy  maintained  by  not  making 
the  relinquishment  of  private  practice  a  condition  of  appointment 
to  the  omce  of  Procurator-Fiscal,  seeing  that  thus  only,  without  a 
large  increase  in  salaries,  can  the  services  of  the  men  best  qualified 
for  the  office  be  secured. 
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Sheriff  Lees. 

PATER  SON  AND  SON  V,  WALKER. 

Reparation, — Slander — Privilege — Malice  and  want  of  probable  cause, 
— The  porsners  and  defender  were  in  nse  to  receive  qoantities  of  Sir 
Robert  Burnett  &  Co.'s  vinegar,  which'  they  bottled  and  re-sold.  The 
defender,  thinking  he  was  being  undersold  in  regard  to  the  vinegar,  and 
believing  that  at  the  price  at  which  it  was  offered  it  could  not  be 
genuine,  purchased  a  bottle  of  it  from  a  retail  dealer,  and  banded  it  to 
the  representatives  in  Glasgow  of  the  said  Sir  Robert  Burnett  &  Co., 
who  had  it  analyzed,  with  the  result  that  it  was  found  to  be  adulterated 
with  acetic  acid  and  water  to  the  extent  of  25  per  cent.  Without 
making  any  special  inquiry  at  the  retail  dealer  as  to  the  merchant  who 
supplied  him  with  the  particular  vinegar,  but  just  because  he  understood 
or  knew  that  the  dealer  was  in  use  to  get  a  good  deal  of  his  vinegar 
from  the  pursuers,  the  defender  conjectured  that  the  bottle  in  question 
must  have  come  from  them.  He  thereupon  gave  information  to  the 
local  representatives  of  Sir  Robert  Burnett  &  Co.,  to  the  effect  that 
the  pursuers  were  tampering  with  the  vinegar  received  by  them  and 
selUng  it  as  genuine.  Held  that  the  defender,  having  failed  to  prove  the 
truth  of  the  slander,  was  liable  in  damages :  that  in  the  circumstances  there 
was  no  room  for  the  plea  of  privilege :  and  that,  even  if  there  was,  the 
defender's  conduct  was  malicious  and  without  probable  cause.  The 
following  was  the  judgment  pronounced  : — 

"  The  Sheriff-Substitute  having  considered  the  cause,  Finds  that  the 
pursuers  and  defender  are  merchants  in  Glasgow,  and  that  both  of  them, 
as  such,  are  in  use  to  receive  quantities  of  Sir  Robert  Burnett  &  Co/s 
vinegar  which  they  bottle  and  re-sell:  Finds  that  on  or  about  16th 
September  last  the  defender  gave  information  to  the  representatives  in 
Glasgow  of  the  said  Sir  Robert  Burnett  &  Co.,  to  the  effect  that  the 
pursuers  were  tampering  with  the  vinegar  so  received  from  Sir  Robert 
Burnett  &  Co.,  and  selling  it  as  genuine :  Finds  that  said  information 
was  false  and  calumnious  of  the  pursuers ;  and  that,  even  if  given  under 
circumstances  warranting  a  plea  of  privilege,  it  is  not  protected  thereby, 
seeing  that  it  was  given  maliciously  and  without  probable  cause :  Finds 
that  the  defender  is  liable  in  compensation  to  the  pursuers  for  the 
loss  and  annoyance  caused  to  them  by  his  unwarrantable  conduct  afore- 
said :  Assesses  the  amount  at  the  sum  of  £35 :  Decerns  against 
the  defender  for  payment  to  the  pursuers  of  said  sum  with  the  legal 
interest  thereon  from  the  date  hereof  till  payment :  Finds  the  defender 
liable  to  the  pursuers  in  expenses:  Allows  an  account  thereof  to  be 
given  in,  and  remits  the  same,  when  lodged,  to  the  auditor  to  tax  and 
to  report  J.  M.  Lees. 

"  Note, — The  defender  carries  on  business  under  the  name  of  George 
Walker  &  Sons,  and  he  states  that  the  matter  in  question  originated 
in  this  wise.    One  of  his  travellers  complained  to  him  that  he  was  being 
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nndersold  in  regard  to  Sir  Robert  Barnett  &  Co.'s  vinegar,  and  that  at 
the  price  these  parties  were  selling  the  vinegar  he  was  certain  it  conld 
not  be  genaine.  The  defender,  in  consequence,  authorized  his  traveller 
to  go  to  the  shop  of  a  Mr.  3iiIIer,  in  Dalmarnock  Eoad,  and  get  a  bottle 
of  vinegar.  This  bottle,  he  says,  he  gave  to  Mr.  GuUiland,  a  partner  of 
Wm.  &  Henry  Potts,  the  representatives  of  Sir  Robert  Burnett  &  Co. 
in  Glasgow,  by  whom  it  was  transmitted  to  London  for  analysis.  The 
vinegar,  it  is  said,  was  found  to  be  adulterated  with  acetic  acid  and 
water  to  the  extent  of  about  25  per  cent  And  in  these  circumstances 
the  honesty  of  the  pursuers  has  been  questioned  by  the  defender,  and 
made  the  subject  of  some  discussion  in  the  trade. 

^^  This,  I  have  said,  is  the  defender's  version  of  matters ;  but  it  is 
perhaps  not  quite  clearly  proven  that  the  bottle  got  from  Miller  and  the 
bottle  found  to  be  adulterated  were  one  and  the  same.  It  matters  not, 
however,  for  the  decision  of  the  case  whether  that  be  so  or  not,  and  for 
the  purposes  of  judgment  I  shall  assume  the  identity  of  the  bottle  to 
have  been  established. 

^'  Mr.  Miller  is  not  a  bottler,  and  it  is  not  for  a  moment  suggested  that 
the  adulterating  of  the  vinegar  was  done  by  him.  The  material  point  in 
the  case  is  that  neither  the  defender  nor  his  traveller  took  the  trouble  to 
ask  Miller  where  the  bottle  had  been  got ;  but  just  because  they  under- 
stood or  knew  that  he  was  in  use  to  get  a  good  deal  of  his  vinegar  from 
the  pursuers,  they  jumped  to  the  conclusion  that  the  bottle  in  question 
mast  have  come  from  them.  Acting  upon  this  conjecture  (for  it  was 
nothing  more),  the  defender  communicated  to  Mr.  Gulliland  that  the 
pursuers  were  tampering  with  the  vinegar  got  from  Sir  Robert  Burnett 
&  Co.  The  position  taken  by  the  defender  is  made  so  plain  by  his  letter 
of  16th  September  (No.  13  of  process),  that  I  cannot  do  better  than 
quote  from  it.  He  says  :  '  We  are  convinced  that  several  of  the  largest 
sellers  of  your  Sir  R.  B.'s  vinegar  are  doctoring  it.  We  have  secured 
a  bottle  sold  by  a  large  bottler  to  a  small  retailer.  ...  We  will  supply 
you  with  all  particulars,  name  of  firm,  etc.,  if  you  call  here.  ...  If  you 
allow  other  people  to  tamper,  we  claim  the  same  liberty.'  Now  this 
letter  seems  to  me  to  put  it  beyond  dispute  that  the  defender  accused  a 
firm  (whom  we  know  to  be  the  pursuers)  of  having  been  tampering  with 
the  vinegar  got  from  Sir  Robert  Burnett  &  Co.,  and  instigated  the 
Messrs.  Potts  to  take  steps  against  the  pursuers.  I  have  already 
indicated  that  there  is  not  one  iota  of  proof  in  the  case  that  the  bottle 
got  by  the  defender's  traveller  from  Miller  came  from  the  pursuers.  As 
matter  of  fact,  it  is  placed  practically  beyond  dispute  that  it  did  not  come 
from  the  pursuers.  And  accordingly,  on  2ith  September  1885  (a 
month  before  the  analysis  had  proved  that  the  vinegar  was  adulterated), 
Mr.  Gulliland  wrote  to  the  defender  as  follows :  ^  I  have  seen  Miller, 
Dalmarnock  Road,  and  you  are  completely  wrong  in  your  statement. 
Whoever  gave  you  the  information  must  have  been  ignorant,  whether 
wilful  or  not  I  can't  say,  of  the  real  facts  of  the  case.  It  was  not 
Paterson  who  sold  him  the  vinegar,  and  I  have  already  seen  both  Messrs. 
Paterson  and  the  actual  seller.'  And  on  the  same  date  Mr.  Gulliland 
also  wrote  to  the  pursuers :  ^  Better  do  nothing  meantime,  or  until  I  see 
you  again.  I  have  written  Walker,  saying  he  is  wrong  in  his  facts — so 
called.  I  had  the  actual  seller's  manager  here  yesterday.'  And  again, 
on  21st  October,  Mr.  GuUiland  writes  to  the  defender:  'I  have  this 
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morning  received  from  London  the  particnlars  of  analysis  of  the  six 
sample  bottles  I  sent  np.  The  one  yon  supplied  me  with  is  adulterated 
with  foreign  acid,  and  so  is  fraudulent.  The  bottler  of  it  who  sold  to 
Mr.  Miller  did  not  wait  for  the  analysis,  but  admitted  to  me  that  it  was 
mixed,  but  gave  me  a  guarantee  that  he  would  not  so  offend  again.' 

"  Now  what  does  all  this  amount  to  ?  Simply  that  the  defender,  on 
an  inference  that  a  certain  bottle  of  vinegar  must  have  been  adulterated, 
and  on  a  conjecture  that  such  adulteration  must  have  been  done  by  the 
pursuers — but  without  any  other  grounds  soever — accused  them  to  the 
representatives  of  Sir  Robert  Burnett  &  Co.  of  tampering  with  the 
vinegar  supplied  to  them.  The  inference  that  the  vinegar  was  adulterated 
was  based  on  the  price  charged ;  but  the  odd  thing  is  that  the  evidence 
of  the  defender  cannot  be  said  to  instruct  that  Miller  was  selling  the 
vinegar  in  question  at  a  lower  price  than  the  regular  price,  or  than  the 
price  actually  charged  by  the  defender  himself.  And  as  regards  the 
hypothesis  that  the  pursuers  had  supplied  the  vinegar,  it  id  put  beyond 
question  that  the  bottle,  out  of  which  this  all  has  arisen,  was  not  supplied 
by  the  pursuers,  but  by  another  merchant,  who  admitted  his  guilt,  and 
whose  name  was  openly  stated  in  the  course  of  the  case,  but  which  I 
refrain  from  mentioning  as  he  was  not  put  in  the  witness-box.  In  these 
circumstances  it  is  plain  that  the  accusation  made  by  the  defender  against 
the  pursuers  was  false  and  calumnious.  And  yet,  when  applied  to  for 
a  withdrawal  and  an  apology,  he  refuses  to  give  them.  In  such  circum- 
stances the  pursuers  may  be  said  to  have  been  compelled  to  come  into 
Court  to  vindicate  their  honesty.  As  regards  the  defender*s  conduct,  all 
I  shall  say  is  that  it  seems  to  me  difficult  to  say  whether  it  was  more 
reckless  or  is  more  unjust. 

*'  But  he  says  that  even  if  the  charge  he  made  was  false  and  calumnious, 
it  was  made  under  circumstances  which  raise  the  plea  of  privilege. 
Privilege  was  defined  by  the  present  Lord  Justice-Clerk,  in  the  case  of 
Auld  V.  Shairp  (Q.R.  946),  to  consist '  in  the  right  of  a  man  to  express  his 
honest  opmion  on  a  matter  in  regard  to  which  he  has  a  duty,  or  a  right, 
or  an  interest  to  speak,  to  any  other  who  has  a  corresponding  duty  or 
right  or  interest.*  Here  it  will  be  noticed  that  the  parties  were  com- 
petitors. The  accusation  bears  to  be  made,  not  for  the  sake  of  Sir 
Robert  Burnett  &  Co.,  but  for  the  defender's  own  sake.  What  he  says 
is,  'If  you  allow  other  people  to  tamper,  we  claim  the  same  liberty.'  I 
am  not  sure,  therefore,  whether  the  circumstances  are  such  that  it  could 
be  said  the  accusation  was  made  in  a  way  which  would  justify  my  hold- 
ing that  the  plea  of  privilege  applied.  But,  as  a  matter  of  fact,  even  if 
it  did,  I  should  have  no  hesitation  in  holding  that  it  did  not  suffice  to 
screen  the  defender.  Privilege  does  not  give  immunity  where  the 
slander  is  uttered  maliciously  and  without  probable  cause ;  and  wher- 
ever gross  recklessness  is  shown,  this  is  held  to  amount  to  malice.  Here 
it  seems  to  me,  the  recklessness  was  of  the  grossest  kind;  and  there  was, 
in  my  opinion,  not  a  shadow  of  probable  cause.  The  charge  was  made 
solely  on  conjecture,  and  without  the  trouble  of  making  the  simple 
inquiry  at  Miller  where  he  got  the  vinegar,  which,  if  done,  would  have 
prevented  the  false  accusation  from  being  made. 

'*  The  only  remaining  question  is  that  of  damages.  The  pursuers  say 
the  defender  has  gone  through  the  trade  spreading  his  accusation  against 
them.    I  think  this  is  not  proved ;  and  not  a  single  witness  is  adduced 
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to  say  that  he  had  ever  heard  it,  or  that  the  pursaers  had  in  conseqneDce 
falleD  in  his  estimation.  Neither  do  the  pursuers  say  that  they  have  lost 
in  their  business.  Still,  from  the  fact  that  this  accusation  obtained  con- 
siderable publicity,  and  required  various  advertisements  to  be  put  in  the 
papers  by  Sir  Robert  Burnett  &  Co.  and  the  pursuers  to  counteract  its 
mischievous  effects,  it  can  hardly  be  doubted  that  they  have  had  their 
fair  fame  to  some  extent  made  matter  of  question.  They  have  had  also 
the  expense  of  these  advertisements,  and  very  naturally  they  have  felt 
much  annoyed  at  what  has  occurred.  In  these  circumstances  it  seems 
to  me  that  they  have  a  good  claim  to  the  sum  I  have  awarded  thent 

(Intld.)        "  J.  M.  L.'' 

The  judgment  was  acquiesced  io. 

Act.  Borland — Alt.  Hutchison. 
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Name. — Tnpniction — Tdegrapkic  address — Damnum  absque  injuria. — 
The  firm  of  Street  &  Co.,  advertising  agents,  of  Coruhill,  having  for  many 
years  used  the  abbreviation  *'  Street,  London,"  as  their  short  telegraphic 
address,  the  defendant  bank  registered  at  the  post  office  and  used  the 
same  abbreviation  as  their  telegraphic  address : — Ileld^  that  no  injunction 
could  be  granted  to  restrain  the  bank  from  so  doing.  Street  v.  the  Union 
Bank  of  Spain  and  England^  55  L.  J.  Rep.  Ch.  31. 

Daf/  V.  Brownrigg  (48  L.  J.  Rep.  Ch.  173  ;  L.  Rep.  10  Ch.  D.  294) 
applied. — Ibid. 

Parliament.  —  Qualification  of  electors  —  Dwelling-house — Inhabitant 
occupier — Constructive  itdiabitancy — Absence  on  duty — Soldier — Representa- 
tion of  the  People  Act,  1867  (30  and  31  Vict.  c.  102),  s.  3,  sub-s.  2.— Where, 
upon  a  claim  for  a  vote  under  section  3  of  the  Representation  of  the 
People  Act,  1867,  actual  inhabitancy  of  the  dwelling-house  during  the 
whole  of  the  qualifying  period  is  not  proved,  but  constructive  inhabit- 
ancy is  relied  on,  it  is  necessary  to  show  that  the  householder  had  the 
intention  of  returning  after  the  temporary  absence,  ond  might  but  for 
physical  distance  have  returned ;  and  if  he  be  under  a  legal  obligation 
not  to  return,  the  qualification  is  not  satisfied.  Ford  v.  Barnes.  Ford 
V.  Elmslet/^  55  L.  J.  Rep.  Q.  B.  24. 

Proof  that  a  man  in  the  military  service  of  the  Crown,  and  otherwise 
qualified  in  respect  of  the  occupation  of  rooms  in  barracks  at  Exeter, 
was  absent  on  duty  for  twenty-one  days  of  the  qualifying  period  at 
Okehampton,  throws  the  onus  on  him  to  show  facts  amounting  to  a 
constructive  inhabitancy  during  the  twenty-one  days. — Ibid. 

Parliament.  —  Registration — Declaration — Mistake  in  list  —  Amend- 
ment-^Nature  of  qualification — Houses  occupied  in  succession — (41  and  42 
Vict.  c.  26,  S8.  24  and  28,  sub-ss.  I  and  13. — Where  a  voter  has  sent  in 
a  declaration  under  section  24  of  41  and  42  Vict.  c.  26  as  to  the  nature 
uf  his  qualification,  the  Revising  Barrister  has  power  to  amend  the  list  of 
voters,  even  though  the  effect  of  such  amendment  is  to  alter  the  nature 
of  the  qualification  stated  in  the  list  Foskett  v.  Kaufman  (App.),  55  L.  J. 
Rep.  Q.  B.  1. 
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Porret  y.  Lord  (49  L.  J.  Rep.  C.  P.  176)  disapproved  of. — Ibid. 

Bat  where  do  such  declaration  has  been  sent  in,  the  Revising  Barrister 
has  DO  power  under  section  28  to  amend  the  list  when  the  effect  of  sach 
amendment  is  to  alter  the  nature  of  the  qualification  stated  in  snch  list 
—Ibid. 

A  qualification  which  consists  in  the  occupation  of  dwelling-houses  in 
immediate  succession  is  a  qualification  of  a  different  nature  to  that  which 
consists  in  the  occupation  of  a  dwelling-house. — Ibid, 

Battlett  V.  Gibbs  (5  Man.  and  G.  81 ;  13  L.  J.  Rep.  C.  P.  40)  followed. 
—Ibid. 

Parliament.  —  Registration  of  electors  —  Nature  of  qualifcaHon  — 
Amendment — Registration  Act^  1878  (41  and  42  Vict,  c.  26),  s.  28. — 
Where  in  the  occupiers'  list  of  voters  for  a  county  the  nature  of  the  quali- 
fication was  stated  as  "  tenement  and  garden,*'  and  the  description  of  the 
qualifying  property  as  "  part  of  bailiff's  tenement,"  it  was  held  that  the 
Revising  Barrister  might,  under  the  Registration  Act,  1878,  amend  the 
list  by  substituting  "  dwelling-house"  as  the  nature  of  the  qualification. 
Dashwood  v.  Ayles  (App.),  55  L.  J.  Rep.  Q.  B.  8. 

Parliament.  —  Registration  of  electors  —  Nature  of  qualification  — 
Amendment— Registration  Act,  1878(41  and  42  Vict  c.  26), «.  28.— Wh^re 
in  the  occupiers'  list  of  voters  for  a  county  the  nature  of  the  qualifica- 
tion was  stated  as  *^  tenement  and  garden/'  and  the  description  of  the 
qualifying  property  as  *'  school  yard,"  and  in  the  same  list  other  voters 
had  the  same  nature  of  qualification  attributed  to  them,  and  their  quali- 
fying property  was  described  as  "  school  yard,"  "  High  Street,"  and  so 
on,  it  was  held  that  the  Revising  Barrister  might  amend  the  list  by 
substituting  ^^  dwelling-house  "  as  the  nature  of  the  qualification.  Mhiifle 
V.  Bangor  (App.),  55  L.  J.  Rep.  Q.  B.  10. 

Parliament.  —  Registration  of  voters  —  Declaration  as  to  msdescrip- 
tion—Out  of  time—U  and  42  Vict,  c.  26,  s.  24 ;  48  and  49  Vict.  c.  23, .«. 
30  (a). — A  declaration  as  to  misdescription  under  section  24  of  the  Par- 
liamentary and  Muaicipal  Registration  Act,  1878,  may  not  be  received 
by  the  Revising  Barrister  as  evidence  of  the  facts  declared  to,  if  sent  in 
to  the  town-clerk  after  the  date  requii*ed  by  that  Act  and  the  Redistribu- 
tion of  Seats  Act,  p,  30  (a).     Daking  v.  Eraser^  55  L.  J.  Rep.  Q.  B.  11. 

Paruambnt.  —  Registration  of  voters  —  Household  franchise  —  Tenure 
by  service — Shop  assistants — Bedroom  occupied  as  a  dwelling — Control  of 
mo^fer— 48  Vict.  c.  3,  s.  3. — The  appellant  was  employed  as  a  shop  assist- 
ant, and  by  virtue  of  his  employment  he  occupied  solely  a  furnished 
bedroom  in  a  dwelling-house  belonging  to  his  employer,  and  shared  with 
other  persons  in  the  same  employment  a  sitting-room,  in  which  he  took 
his  meals  in  common  with  them,  the  meals  being  provided  for  them  by 
their  employer.  The  employer  exercised  a  gCDcral  control  over  the  whole 
house,  such  control  being  enforced  by  a  resident  caretaker ;  the  domestic 
service  was  performed  by  a  resident  servant  provided  by  the  employer — 
but  the  bouse  was  not  inhabited  by  the  employer,  or  by  any  person  under 
whom  the  appellant  served  in  his  employment : — Held  that  the  appellant 
in  thus  occupying  the  bedroom  inhabited  it  as  a  dwelling-house  by  virtue 
of  his  employment  within  the  meaning  of  the  Representation  of  the  People 
Act,  188^,  and  was  entitled  to  the  franchise.  StribUng  v.  Halse^  55  L. 
J.  Rep.  Q.  B.  15. 
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{Continued  from  p.  124.) 

IV. — The  Primitive  Group :  Its  Constitution  and  Development 

§  20.  In  the  foregoing  pages  we  have  been  endeavouring  to  indi- 
cate the  character  of  the  gradual  change  in  structure,  which  the 
group  undergoes  in  the  course  of  its  development.  We  have  seen 
that  its  dimensions  are  subject  to  ceaseless  change.  But  through- 
out all  these  its  changes,  it  presenes  certain  constant  characteristics. 
It  is  quite  true  that,  at  the  demand  of  new  circumstances  and 
fresh  experiences,  it  becomes  more  and  more  comprehensive. 
Still,  in  its  advance,  it  is  thoroughly  conservative ;  there  is  no 
break  in  the  continuity  of  its  development.  And  the  institutions, 
in  which  the  activity  of  the  group  finds  its  permanent  expression, 
contain,  as  their  constituent  elements^  precisely  those  elements 
which  constitute  the  group  itself.  They  rest,  that  is  to  say,  as  it 
rests,  upon  strength,  which  the  members  of  the  group  recognise  as 
necessary  to  the  preservation  of  their  common  life,  and  as  accept- 
able to  the  guardian  deities.  And  they  exhibit,  in  the  process  of 
their  growth,  that  faculty  of  absorption  and  assimilation,  which  we 
have  already  remarked  in  the  expanding  community. 

We  shall  proceed  to  examine  some  of  these  institutions,  mainly 
in  order  to  strengthen  our  argument,  and  partly  with  the  view  of 
learning  something  more  of  the  life  of  the  members  of  the  group, 
and  of  their  reciprocal  relations. 

§  21.  Two  characteristics  of  this  primitive  group  are  very 
important  as  indicating  the  position  which  it  occupied  in  the  scale 
of  civilization, — it  included  domesticated  animals  and  it  included 
slaves.  It  is  difiicult  to  overrate  the  importance  of  the  domestica- 
tion of  herbivorous  animals,  as  a  factor  in  civilization.  Man  seeks 
no  longer  merely  to  destroy,  but  rather  to  foster,  auimal  life.     His 
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hopes  and  fears  and  calculations  are  no  longer  limited  to  the  satis- 
faction of  bis  immediate  wants ;  for  an  element  of  permanence  has 
entered  into  his  daily  life.  His  settlements  are  less  transitory ;  his 
habits  are  less  solitary  ;  and  he  is  less  self-sufficient  in  the  measure 
of  the  increase  of  his  desires.  In  all  these  indications  of  an  intelli- 
gence that  looks  before  and  after,  and  that  prefers  rest  and 
stability  to  the  insecurities  and  uncertainties  of  change,  we  see  the 
promise  of  an  economy  and  of  a  society  undreamed  of  by  the 
]>rimitive  hunter,^ 

And  the  institution  of  slavery  marks  a  similar  advance.  The 
conqueror,  who  grants  quarter  to  the  conquered  instead  of 
putting  him  to  the  sword,  because  he  knows  that  a  living  slave 
is  worth  more  than  a  dead  enemy,  has  inaugurated  a  new  social 
era.2 

Property  was  thus,  in  the  first  instance,  that  which  had  been 
tamed  or  that  which  had  been  -conquered.  It  was  thus  the 
domesticated  animal  or  the  enslaved  enemy ;  and  it  was  confined  to 
moveables. 

In  the  most  primitive  societies,  if  there  is  any  vague  notion  of 
individual,  as  opposed  to  tribal,  rights  of  property,  it  affects  such 
objects  only  as  "  the  things  little  children  are  allowed  to  call  their 
own,  which  thev  feel  it  very  hard  to  have  taken  from  them,  but 
which  they  have  no  real  right  to  hold  and  keep."  *  In  the  course 
of  the  development  of  the  greup,  this  opposition,  although  its 
existence  may  be  wholly  unrecognised  in  theory,  becomes  of  neces- 
sity more  strongly  marked  in  practical  life ;  and,  in  some  cases, 
systematic  refusal  to  allow  the  demands  of  the  individual  in  this 
reference  has  imperilled  the  existence  of  a  society,  or  even 
Jiastened  its  dissolution. 

The  evidence  of  language  and  of  archaic  procedure  bears  out 
the  assertion  that,  very  early  in  the  history  of  the  Aryans,  rights 
of  property  were  recognised  in  the  individual,  at  all  events,  for 
certain  purposes.  *'  Property "  expresses  either  a  right  over  a 
thing,  or  the  thing  over  which  the  ri^ht  exists;  and  we  speak  both 
of  property  in  a  horse,  and  of  a  horse  as  our  property.  But 
neither  in  language,  nor  in  any  other  record,  has  a  trace  survived, 
from  primitive  Aryan  times,  of  a  conception  of  property,  i.e.  of 
ownership, — such  as  that  embodied  in  Savigny's  aphorism.  In 
those  rude  ages,  a  man's  horse  was  his  property  only  so  long  as  he 
liad  poweor  to  keep  possessien  of  it ;  And  the  relation  of  possessor 
to  thing  possessed  was  expressed  by  the  possessive  pronouns.  The 
most  primitive  title  to  property  was  thus  strength, — maxime  sua 
esse  credebaitt,  quce  ex  Iwstihus  cqnssent, — anrl  open  violence  was 
accounted  no  crime  unless  accompanied  by  cowardice  or  treachery, 
for  the  victor  in  fair  field  was  thereby  declared  to  be  the  chosen 

>  Cf.  Lotze,  MikrohottmoSt  3rd  ed.  ii.  427. 

«  Jhering,  7)«?r  Zweck  im  Becht,  I  (2nd  ed.)  242  ;  cf.  Comto,  lor.  eU.  ii.  188. 

•  B»g*»hot,  Phy&cs  and  PolUics,  1876,  p.  158  ;  cf.  H.  Spencer,  ioc.  cit,  L  721. 
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of  the  gods.  But,  as  the  group  widened,  as  the  alien  was  no 
longer  regarded  exclusively  as  an  enemy,  as  the  merchant's 
became  a  familiar  face,  the  acquisition  of  property  assumed  in 
addition  to  its  purely  tribal,  an  international,  aspect ;  and  barter 
usurped,  to  some  extent,  the  place  of  forcible  appropriation.  That 
this  change  in  the  character  of  acquisition  must  have  been,  in 
some  sense,  recognised  previously  to  the  Aryan  dispersion,  is 
proved  by  the  all  but  universal  prevalence  of  marriage  by  purchase, 
to  which  we  have  already  drawn  attention,— a  custom,  be  it 
remarked,  which  points  to  the  recognition  of  individual  as  con- 
trasted with  tribal  rights  of  property.  We  are  unable  to  place 
fabrication  alongside  of  domestication  or  conquest  and  baii;er,  as  a 
mode  of  acquisition  recognised  in  Aryan  antiquity;  for  it  was  a 
conception,  almost  universally  entertained,  that  manual  labour 
should  be  left  to  women  and  slaves,  as  occupation  unworthy  of  the 
freeman.^ 

§  22.  When  we  turn  our  attention  to  the  domain  of  injuries  and 
offences,  we  find  that,  in  the  earliest  times,  the  group  was  all  in 
all.  Cach  man  was  *'the  kinsman,  the  slave,  or  the  enemy  of 
another,  and  mere  friendship  and  affection  would,  by  themselves^, 
create  no  tie  between  man  and  man."  *  An  injury  inflicted,  or 
a  benefit  conferred,  upon  one  of  its  members  was  an  act  which 
affected  the  group  as  a  whole,  and  which  it,  as  a  whole,  requited. 
In  short,  every  wrong  done  an  individual  was  a  public  wrong, 
which  his  feIlow-tril>esmen  were  ready  to  avenge.  And  this  con- 
ception of  wrongdcung  obtained,  not  only  in  the  external,  but  in 
the  internal,  relations  of  the  group.  For  to  commit  an  offence 
within  its  sacred  circle  was  to  sully  its  purity,  and  to  render  it 
liable  to  the  anger  of  the  gods,  to  whose  favour  it  owed  its  very 
existence.  A  distinction,  however,  came  gradually  to  be  established 
between  public  and  private,  and  between  expiable  and  inexpiable, 
offences;  and  to  this  distinction  a  distinction  in  remedies  and 
punishments  corresponded. 

Private  wrong  was  always  conceived  of  as  personal  wrong. 
Each  was  left  to  right  his  own  wrongs ;  and,  provided  that  he 
was  strong  enough,  he  neither  invited  the  assistance  of  others,  nor 
permitted  them  to  judge  of  bis  right.  He  could,  however,  require 
the  help  of  others  in  making  good  his  riglit' ;  and,  to  supply  this 
material  aid,  seems  to  have  been  the  original  function  of  witnesses.^ 
On  the  other  hand,  he  who  heard  a  cry  for  help  was  bound,  morally 
at  least,  to  go  to  the  succour  of  the  person  in  distress.*  The 
injured  man  was  thus  at  once  party,  judge,  and  executioner;  and 
his  indignation  was  sole  measure  of  his  vengeance.  But  we  are 
not  for  a  moment  to  suppose  that  scenes  of  violence,  resulting 

1  Leist,  Civilistisehe  Studien,  iv.  77. 

'  Maine,  Early  HUt.  of  JnstilutioM,  p.  146. 

■  Jhering,  Der  Geist  d.  R.  R.,  i.  140  9x\i\. 

*  Bernhoft,  loc,  cit.  pp.  216,  245  sqq. 
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from  the  assertion  by  individuals  of  rival  claims,  were  of  daily 
occurrence.  For  it  was  only  when  the  justice  of  his  cause  was 
recognised  to  be  incontestable  that  the  injured  party  could  count 
upon  popular  support.^  Experience  had  already  taught  the  com- 
munity, that  its  own  security  was  endangered,  if  the  exercise  of 
the  remedy  of  self-help  were  not  confined  within  certain  limits. 
To  the  determination  of  these  limits  some  criterion  was  necessary 
by  which  to  distinguish  force  which  was  justifiable  from  force 
which  was  unjustifiable ;  and  the  Aryans  adopted  as  criterion  the 
proposition  that  he  who  disturbs  the  statics  quo  must  justify  his 
action :  ^  for  he  initiates  a  series  of  reprisals ;  and  he  must  be 
regarded  as  the  wrongdoer  until  he  can  show  that  he  is  acting 
within  his  right  To  this  conception  of  a  standard  by  which  to 
estimate  the  character  of  an  act  is  to  be  attributed  the  enormous 
importance  attached  to  the  testimony  of  witnesses,  and  to  the 
formalities  and  solemnities,  which  at  Rome,  in  India,  and  in 
Russia  accompanied  the  transfer  of  property.*  In  view  of  a 
similar  end,  the  codes  of  many  primitive  peoples*  provide 
that  he  who  kills  a  man  in  self-defence  or  rightful  vengeance 
must  raise  a  cry;  and,  in  old  Germany  especially,  secrecy  or 
treachery  impressed  an  act  of  violence  with  the  character  of 
criminality.* 

Thus  he  who  kills  a  man  is  a  murderer,  unless  he  can  justify 
the  homicide,  and  he  who  appropriates  another's  property  is  a 
thief,  unless  he  can  produce  an  unchallengeable  title.  In  course 
of  time,  however,  it  was  felt  that  violence,  even  were  it  justifiable, 
must  be  confined  within  narrower  limits ;  for  neither  all  homicides 
nor  all  appropriators  of  another's  property  are  equally  blame- 
worthy. The  intention  must  be  discriminated,  and  the  circum- 
stances must  be  considered.  And  so  soon  as  intention  and 
circumstances  are  taken  into  account  as  determining  the  quality 
of  an  act,  the  punishment  to  be  awarded  must  be  graduated 
according  to  the  differences  of  that  quality.  Self-help,  accord- 
ingly, became  circumscribed  in  its  operation  by  the  gradual 
introduction  and  general  appHcation  of  the  principle  of  compen- 
sation. 

Language  preserves  to  us  evidence  that,  in  tinges  the  most 
primitive,  with  the  notion  of  requiting  an  injury,  the  notion  of 
receiving  satisfaction  was  always  conjoined.  The  injured  party 
revenged  himself  on  the  wrongdoer,  wlio,  in  suffering  his  punish- 
ment, gave  satisfaction  for  nis  offence  and  expiated  his  guilt. 
The  element  of  revenge  fell  more  and  more  into  the  background 
as  the  elements  of  satisfaction  and  expiation  became  more  and 

^  Jhering^  GeUt  d.  B,  i?.,  i.  p.  122  sqq. 

2  Leiat,  Grceco-Ual,  R,  O.,  pp.  228,  809,  405,  430. 

*  Hernhbft,  loe.  cit,  p.  167,  note  6,  cites  the  authorities. 

*  Rornhoft,  lor.  cit,  pp.  212,  216,  237,  245  sqq. 

*  Wilda,  loe.  eft.  pp.  159  w\.,  283 ;  Grimm,  loc,  cit.  pp.   622,  625,  634,  687  ; 
Leiat,  Oroico-Ual.  B.  ().,  p.  412. 
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more  prominent.     And,  as  wrongdoing  came  to  be  distinguished 
in  degree,  the  satisfaction  requireil  varied  in  amount. 

§  23.  We  have  seen  that  whatever  a  man  possessed  he  owed  to 
his  strength  and  to  the  blessing  of  the  gods.  He  had  overcome 
a  wild  animal  or  enslaved  an  enemy,  and  he  attributed  his  success, 
in  part  at  least,  to  divine  favour.  And,  if  any  one  claimed  the 
animal  or  the  slave,  he  asserted  that  it  was  his,  he  was  ready  to 
fight  in  support  of  his  assertion,  and  he  trusted  to  the  gods  with 
confidence,  knowing  that  they  would  give  the  victory  to  him  who 
was  in  the  right.  The  same  conception  ruled  in  cases  of  homi- 
cide. He,  who  sought  to  avenge  his  murdered  friend  or  relative, 
pointing  to  the  dead  body,  challenged  the  murderer  to  battle,  and 
called  upon  the  gods  to  show  by  the  issue  of  the  combat  whether 
the  accused  was  innocent  or  guilty. 

Here  we  see  tlie  beginnings  of  legal  procedure.  In  every  form 
of  a  claim,  be  it  for  vengeance,  for  compensation  for  injury,  or  for 
restoration  of  property,  we  find  as  elements  the  public  assertion 
by  the  claimant  of  the  right,  the  imprecation  of  divine  wrath  upon 
the  wrongdoer,  and  the  actual  combat,  which  was,  as  it  were, 
fought  out  in  the  presence  of  the  gods,  and  by  the  issue  of  which 
their  will  was  ascertained  and  made  good. 

The  first  element  we  find  recognised  in  the  code  of  Manu : — 
"He  who  says* This  is  mine,*  must  be  duly  examined,  and  if, 
before  he  inspect  it,  he  declare  its  form,  number,  and  other  circum- 
stances, the  owner  must  have  his  property."  "  From  the  man  who 
shall  say  with  truth,  *  This  property  which  has  been  kept  belongs 
to  me,'  the  king  may  take  a  sixth  or  a  twelfth  part  lor  having 
secured  it."i  And  this  same  element  is  present  in  Roman,^  Celtic,^ 
and  Slavonian  ^  law. 

The  second  element — the  calling  down  of  divine  vengeance — 
demands  our  special  attention,  for  it  exhibits  the  process  of  change 
in  popular  conceptions,  in  consequence  of  which  the  old  faith  in 
the  gods  comes  to  be  adapted  to  secular  uses.  And,  accordingly,  we 
are  led  to  discover  in  forms  wholly,  or  at  least  partially  emptied  of 
religious  significance,  traces  of  that  element  of  religion  upon  the 
importance  of  which,  as  a  factor  in  social  formation,  we  have  so 
repeatedly  insisted. 

We  have  seen  that,  in  the  most  primitive  times,  contested  rights 
were  determined  by  battle.*  A  right  was  constituted  by  victory. 
But  victory  was  the  gift  of  the  gods;  and  conseoiiently  they 
were  the  ultimate  source  whence  all  rights  flowed.  To  this  con- 
ception is  to  be  traced  the  archaic  procedure  of  oaths  and  ordeals. 

'  Manu,  viu.  31,  35.  »  Gaius,  iv.  §  16. 

*  The  Ancient  Laws  qf  WcUes^  1841,  pp.  121  sqq.,  418  sqq. 

*  Bernhoft,  loc.  cit.  p.  250. 

'  It  is  a  curious  fact  that  trial  by  battle — a  nsaffo  universally  prevalent  amon|i; 
the  Teutonic  tribes  of  the  Continent— seems  to  have  oeen  unknown  m  England  prior 
to  the  Conquest,  and  to  have  been  viewed  with  disfavour  after  its  iutioductioii. — 
Stubbs,  CanstUulional  History,  i.  276,  616. 
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The  oath  embraced  two  elements, — an  invocation  of  the  pods, 
and  an  imprecation  of  their  vengeance  upon  the  wrongdoer.  lint 
men,  as  their  conceptions  cleared  and  widened,  were  no  longer  able 
to  regard  all  crimes  as  equally  blameworthy.  They  felt  that  the 
intention  of  the  criminal  and  the  circumstances  of  the  act  must 
be  taken  into  consideration,  in  determining  the  degree  of  crimin- 
ality, and  the  amount  and  character  of  the  punishment.  And, 
besides,  they  were  forced  by  the  logic  of  facts  to  the  conclusion 
that  the  wrongdoer  was  not  invariably  unsuccessful.  Accordingly 
they  regarded  the  punishments  of  the  gods  as  no  longer  falh'n^ 
upon  the  guilty  in  this  present  life,  but  rather  as  postponed  in 
their  operation  to  some  future  sphere  of  existence. 

Thus,  the  evidence  of  the  truth,  or,  at  all  events,  of  the  bona 
Jides  of  the  original  claim,  became  of  necessity  paramount  in  im- 
portance; and  the  oath  came  to  be  a  strengthening  of  an  assertion 
of  right,  rather  than  an  invocation  of  the  gods  to  pronounce  judg- 
ments upon  the  merits  of  the  case.  In  other  words,  the  issue  of 
a  personal  encounter  no  longer  expressed  the  will  of  the  gods,  and 
determined  the  question  in  dispute ;  although,  in  Teutonic  anti- 
quity, an  appeal  to  arms  was  always  regarded  as  an  ultimate 
possibility.*  In  a  case,  for  example,  of  rival  claims  to  property,* 
the  question  in  dispute  was  determined  by  the  production  by  the 
defender  of  evidence  of  the  rightfulness  of  his  acquisition,  or  by 
his  failure  to  produce  such  evidence,  and  the  sole  function  of  an 
oath  in  such  procedure  was  to  strengthen  the  original  claim,  and 
to  invest  the  procedure  with  a  sacred  character  in  cases  which  the 
parties  desired  to  submit  to  a  sacred  tribunal. 

This  gradual  change  in  the  conception  of  an  oath  finds  clear 
expression  in  the  earliest  form  of  Eoman  procedure,* — the  legis  actio 
sac7*amento.  It  represents,  according  to  Sir  Henry  Maine,  "a  drama- 
tization of  the  origin  of  justice.  Two  armed  men  are  wrangling 
about  some  disputed  propert y.  The  Pretor,  vir  pietate  gravis, happens 
to  be  going  by,  and  interposes  to  stop  the  contest.  The  disputants 
state  their  case  to  him,  and  agree  that  he  shall  arbitrate  between 
them,  it  being  arranged  that  the  loser  shall  pay  a  sum  of  money 
to  the  umpire  as  remuneration  for  his  trouble  and  loss  of  time." 
And,  as  this  procedure  fixes  and  hardens,  it  is  natural  that 
**  instead  of  being  adjudged  to  one  of  a  number  of  arbitrators  by 
popular  acclamation,'    this  remuneration   ^^  should  be   paid   as  a 

^  Leist,  CiviliatUche  StuJUn^  iv.  106.  Every  one  is  familiar  with  instances  of 
this  practice  furnished  by  Scottish  history.  Wager  of  battle,  introduced  by  William 
the  Conqueror,  was  finally  abolished  in  the  reign  of  George  III.  **  The  tenant  shall 
not  be  received  to  wage  battle,  nor  shall  issue  be  joined,  nor  trial  bad,  by  battle  in 
any  writ  of  ri^ht."— 46  Geo.  III.  cap.  56  ;  cf.  PosU  ad  Oat.,  iv.  §§  13-15. 

^  If  we  confine  our  attention  to  the  application  of  this  formal  claim  in  questions  of 
disputed  property,  we  find  invariably  present,  in  conjunction  with  the  elements 
already  noted,  a  fourth  element, — namely,  corporeal  seizure  of  the  thing  in  dispute. 
— Gaius,  iv.  §  16  ;  Grimm,  Deutsche  BeehUalterthUmer,  p.  588  sqq. 

*  Which  exhibits  the  most  striking  resemblances  to  the  Teutonic  form  of  claim 
with  **  Anefang." — Bethmann-Hollweg,  Der  Civilprozeea  (/.  gem.  A,  iv,  41  sqq. 
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matter  of  course  to  the  State  which  the  Pretor  represents."^ 
This  account,  however,  offers  no  explanation  of  the  facts  that  the 
sacraTnentum  was  deposited  in  a  holy  place,  that  the  sacramentum 
of  the  unsuccessful  party  was  originally  forfeited  to  a  temple,  and 
that  Roman  tradition  recognised  the  pontifical  college  as  primary 
source  of  the  forms  of  procedure.  The  explanation  suggested 
by  Jhering*  meets  these  difficulties.  He  takes  the  case  of  a 
promise,  of  which  performance  was  not  exigible  legally,  but  which 
the  promissor  had  bound  himself  by  oaths  to  perform.  If  he 
failed  to  perform  his  oath,  or  if  doubts  or  questions  arose  as  to  its 
meaning,  the  obvious  course  was  to  refer  the  difficulty  to  the 
pontiffs.  If  this  course  was  adopted,  an  investigation  followed, 
each  of  the  parties  depositing  a  sum,  winch  he  forfeited  to  a  temple 
on  failure  to  make  out  his  case  as  reparation  to  the  gods  for  the 
loss  of  their  servants'  time.  This  sum  (sacramentum)  was,  accord- 
ing to  the  result  of  the  inquiry,  the  punishment  for  false  swearing, 
or  for  falsely  accusing  of  false  swearing,  Jhering  goes  on  to 
remark  that  the  pontiffs  were  a  popular  tribunal.  They  were 
reputed  learned  in  the  law,  and  their  practice  was  well  settled. 
Their  jurisdiction,  however,  was  a  spiritual  jurisdiction ;  and,  in 
order  to  bring  secular  matters  within  its  domain,  the  machinery  of 
an  oath  could  be  effectively  employed.^  It  seems  probable  that, 
in  course  of  time,  the  oath  fell  out  of  usage,  and  the  actio  sacra- 
menti  came  more  and  more  to  mean  an  action,  in  which  each  of 
the  parties  deposited  a  sum  to  be  forfeited  on  failure  to  prove  his 
averment,*  and  sacramentum  to  mean  the  sum  deposited.  The 
transference  of  such  a  form  of  action  to  the  civil  courts  presented 
no  difficulty  to  later  generations;  and,  in  conformity  with  this 
change  in  jurisdiction,  the  sum  deposited  was  forfeited  no  longer 
to  the  gods,  but  to  the  State. 

The  main  characteristics  of  primitive  procedure  may  be  summed 
tip  as  follows : — In  every  question  of  disputed  property,  there  is 
originally  an  assertion  of  right,  a  corporeal  seizure  of  the  thing 
in  dispute,  an  imprecation  of  divine  vengeance  upon  the  wrongful 
claimant,  and,  finally,  an  appeal  to  arms.  So  soon,  however,  as  it 
is  felt  that  the  successful  combatant  is  not  always  the  rightful 
claimant,  so  soon  as  weight  is  given  to  intention  and  to  the  circum- 
stances of  the  act,  in  determining  its  quality,  the  oath  is  divested 

'  Elaine,  Ancient  Law,  p.  376  ;  EaHy  Hist  of  Instil,  ^  p.  259. 

'  The  authorities  upon  which  this  explanation  rests  are  quoted  and  discussed  by 
Jhering,  Ot«ch,  d.  RUm,  RtchU,  i.  297  sqq.,  and  Danz,  Der  SacraU  Sehutz,  1857, 
p.  151  sqq.  Lighti*'ood,  T?te  Naiurt  o/PoHitive  Law,  1883,  p.  205  sq.,  suggests 
certain  modifications  of  Jhering's  explanation.  These  are,  however,  unimportant 
in  the  present  reference. 

»  Just  as  in  Scotland,  in  the  fifteenth  century,  the  process  of  cursing  was  used  to 
bring  about  a  similar  result. — Burton,  Hist,  of  Scotland,  2nd  ed.  iii.  316  uoq. 

*The  decision  of  the  pontiffs  was  confinecl  to  the  question,  whether  the  «icra- 
mmtum  was  jvstum  or  tnjustum.  He  only  was  perjurw*  who  had  knowingly  and 
willingly  sworn  falsely  ;  Danz,  loc.  cit.  p.  169  sqq.  Jhering  is  of  opinion,  as 
against  Danz,  that  the  oath  was  sworn  by  one  of  the  parties  only. 
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of  its  original  cliaracter,  and  ultimately  falls  completely  into  the 
background ;  and  a  tendency  to  i*efer  the  question  to  arbitration 
becomes  more  marked,  and  obtains  expression  in  various  forms. 

A  right  successfully  established  was  on  exactly  the  same  footing 
as  a  right  which  has  never  been  disputed,  in  so  far  as  it  implied 
authority  to  make  it  good.  And  here  again  the  door  was  opened 
to  self-help.  There  must,  of  course,  have  been  many  cases  in 
which  the  injured  party  was  deficient  in  the  physical  force 
required  to  make  good  the  right  in  which  he  had  l>een  confirmed, 
— in  which  the  wrongdoer  might  laugh  in  security  at  his  unaided 
efforts.  He,  however,  who  had  proved  his  right,  had  not  only  the 
material  suppoi*t  of  his  own  witnesses,  but  the  moral  support  of 
the  whole  community.  Hence  we  can  easily  understand  how 
important  was  the  establishment  of  a  right  by  a  tribunal,*  and 
why  so  great  weight  was  attached  to  the  formalities  of  citation  in 
Koman,  Greek,  and  Teutonic  procedure. 

§  24.  If  we  turn  to  the  early  history  of  rights  of  property  in 
land,  we  find  the  same  constituent  elements,  the  presence  of  which 
we  have  already  remarked  in  the  history  of  the  group,  of  rights  of 
property  in  moveables,  and  of  procedure.  We  have  seen  that 
property  was,  in  the  first  instance,  that  which  had  been  tamed  or 
that  which  had  been  conquered ; — it  was  the  domesticated  animal 
or  the  enslaved  enemy;  but  that,  as  the  tribal  life  grew  wider, 
barter,  to  some  extent,  usurped  the  place  of  forcible  appropriation. 
In  every  case,  however,  property  was  confined  to  moveables. 

But,  as  the  method  of  life  changed,  as  the  nomad  ceased  from  his 
wanderings  and  entered  upon  a  pennanent  settlement,  a  necessity 
arose,  from  the  very  conditions  of  this  new  existence,  for  a  division 
of  the  land  into  districts.  For,  whether  the  portion  allotted  was 
to  be  enjoyed  in  joint  or  several  possession,  such  a  portion  must 
be  set  apart.  That  this  practice  of  allocation  is  to  be  referred  to 
a  very  early  date,  is  rendered  almost  certain  by  the  evidence  of  a 
custom  which  was  familiar  to  Teutonic  and  Koman  antiquity. 
We  have  abundant  authority  for  saying  that,  in  Germany, 
boundaries  were  delimited,  and  the  right  to  them  asserted,  by 
throwing  the  hammer  or  the  stone ;  and  Leist  ^  cites  a  passage 
from  the  Digest,  which  points  to  the  existence  of  a  similar  usage 

'  It  is  to  be  observed  that  the  conception  of  the  function  of  the  jodge,  as  consist- 
ing in  the  direction  of  the  conduct  of  a  dispute,  rather  than  in  pronouncing  upon  its 
merits,  is  common  to  Roman  and  Teutonic  antiquity.  But  iirhile  the  Roman  arbiter 
owed  his  authority  to  the  consent  of  the  contending  parties,  the  judgment  in 
Germany  was  the  **  doom  "  pronounced  by  the  assembled  freemen. 

When,  in  consequence  of  the  expansion  of  the  group,  the  bonds,  which  hold  it 
together,  loosen,  and  rights  no  longer  meet  with  the  same  support  from  the  com> 
munity  as  before, — the  State  interferes,  arbitration  is  made  compulsory,  and  the 
awards  of  the  arbitrators  are  made  good,  if  necessary,  by  force.  Military  discipline 
is  imported  into  civil  life,  and  the  State  enforces,  by  making  itself  a  party  to,  the 
award.— Lightwood,  loc.  cU.  pp.  221-229 ;  Mommsen,  Mist,  qf  Romt  (tranal. 
Dickfon),  i.  269. 

«  CivllUtUche  Stud,  iv.  19,  note  9 ;  fr.  5,  §  10,  D,  dt  $p.  nor,  nunt.,  89,  1 ;  cf. 
Jhering,  Oeist,  d,  R.  R,  u,  667. 
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at  Borne.  But  we  have  already  seen  that,  in  societies  nn- 
acquainted  with  the  metals,  or  acquainted  witli  them  only  in  the 
rough,  the  stone  hammer  was  the  implement  and  weapon  mainly 
in  use.  It  seems,  then,  that  the  use  of  the  hammer  or  stone, 
in  this  reference,  is  an  indication  that  the  practice  of  allotment 
of  land  is  a  practice  of  very  great  antiquity. 

Was  the  right  in  immoveables  conceived  of  as  different  from 
right  in  moveables?  Or  was  the  primitive  conception  of  right  in 
moveables  transferred  to  immoveables? 

The  course  of 'the  development  of  the  conception  of  rights 
of  property  in  land  has  been  widely  different  in  the  Teutonic 
and  Italian  branches  of  the  Aryan  family.  In  the  Germany 
of  Tacitus  woodland  and  pasturage  seem  to  have  been  held  in 
common ;  still,  as  settlements  became  more  permanent,  the  forest 
yielded  to  tillage,  and  cattle  to  crops.  The  individual  seems  to 
have  had  his  proportionate  share  in  tne  common  pasturage,  and  a 
temporary  allotment  of  arable  land,  while  his  homestead  was  his 
own.  Property  in  land  was,  in  Teutonic  antiquity,  closely  con- 
nected with  political  organization.  It  could  be  possessed  by  free- 
men only ;  it  could  be  transferred  only  under  certain  solemnities, 
and  it  could  only  be  inherited  by  males.^ 

But  in  Italy  the  course  of  development  was  quite  dissimilar. 
The  lands  of  Italy  were,  in  part,  held  in  common, — in  part,  allocated 
to  individuals.  The  portion  allotted  to  the  citizen, — the  acre  and 
a  quarter  of  garden  ground — the  herediuvi^ — was  held  by  him  as 
Jierusy  t.e.  upon  the  same  title  as  that  in  virtue  of  which  he  held 
his  cattle  and  his  slaves.  In  other  words,  the  conception  of 
acquisition  by  domestication  was  transferred  to  landed  property  of 
this  limited  kind.^  In  consequence  of  this  transference,  the  legis 
actio  Sacramento  was  the  form  of  action  adopted  in  questions  con- 
cerning landed  property  in  this  narrow  sense ;  and  its  application 
was  eventually  extended  to  landed  property  in  general.' 

§  25.  We  are  now  in  a  position  to  state  the  constituent  elements 
of  the  group.  It  is  held  together  by  power,  which  the  members 
obey,  support,  and,  in  short,  recognise,  because  they  feel  that  its 
maintenance  is  the  condition  of  their  corporate  life.  It  is  held 
together  by  power ;  but  by  power  sanctioned  by,  and  approved  of, 
the  gods.  The  mere  fact  of  its  survivance  proves  that  it  is  divinely 
favoured;  and  consequently  the  rules  of  social  life,  upon  which 
its  existence  depends,  and  which  are  observed,  for  the  most  part, 
instinctively,  are  invested  with  a  divine  character.  What  is,  is 
right  in  law%  in  morals,  and  in  religion ;  and  religion,  morals,  and 
law  are  as  yet  undifferentiated.    All  possible  life  is  thus  contained 

>  Antliorities  cited  in  Stubbs,  Const,  Hist.  L  p.  19  sqq.  ;  cf.  Leist,  Civil,  Stud, 
iv.  129. 

*  Mommsen,  loc,  eil,  i.  p.  194  ;  Leist,  Civil.  Stud.  iv.  122. 

*  Gains,  iv.  §  17  ;  Maine,  Larly  Law  and  Custom ,  p.  337  sqq.  ;  Leist,  CiviL 
Stud.  iv.  p.  132  sqq. 
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within  the  group,  which  forms  a  sacred  circle.  And  the  outlaw  is 
not  merely  a  criminal  or  a  traitor,  but  he  is  guilty  of  impiety. 
He  has  sullied  the  purity  of  the  group,  and  offended  the  gods  to 
whom  it  owes  its  very  being.  In  accordance  with  the  same  con- 
ception, the  expansion  of  the  group  proceeds, — in  the  adoption  of 
aliens,  or  by  their  temporary  inclusion,  in  virtue  of  the  laws  of 
hospitality;  and  the  stranger,  who  is  admitted  to  the  group, 
becomes  one  of  a  sacred  brotherhood,  for  the  members  of  the 
group  look  back  to  their  founder  as  their  common  ancestor.  He 
is  thus  placed  under  the  guardianship  and  protection  of  the  tribal 
gods.  The  same  conception  prevails  with  regard  to  property. 
All  and  every  kind  of  title  rests,  in  the  first  instance,  upon 
divine  favour.  Property  acquired,  whether  by  the  conquest  of 
his  enemies,  or  by  the  subjugation  and  domestication  of  wild 
animals,  was  the  gift  of  the  gods  to  the  strong  man.  And  as  in 
course  of  time  these  same  gods  gave  not  only  flocks  and  herds 
and  slaves  to  their  chosen  people,  but  settled  habitations,  the  home 
and  hearth^  ami  plot  of  garden-ground  seem,  in  Italy  at  all 
events,  to  have  belonged  to  an  individual  owner. 

P.  J.  H.  G. 

{To  be  continued,) 
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K0«  XIII. 

Bes  Judicata  and  Tholing  an  Assize. 

There  is  no  more  sacred  principle  in  our  practice  tlian  that  no 
one  shall  be  tried  twice  for  the  same  crime,  if  the  first  proceedings 
were  subject  to  no  inherent  vice,  were  regularly  conducted,  and 
terminated  in  a  conviction  or  acquittal.  But  where  the  trial  has 
been  tainted  by  some  radical  error, — as  if  one  of  the  jurors  w-as 
a  minor,  and  therefore  only  fourteen  legal  jurors  sat  upon  the 
assize, — the  plea  of  res  judicata  cannot  be  maintained:  the 
proceedings  were  not  such  as  carried  any  legal  consequence — there 
was  no  tholing  of  an  assize.  Accordingly  in  the  case  of  MemieSy 
1790  (2  Hume  310),  where  the  verdict  was  set  aside  as  null  and 
void,  so  that  no  judgment  could  follow,  because  a  minor  had  sat 
upon  the  assize, — it  was  held  that  the  prisoner  might  be  tried 
again.  The  like  judgment  passed  in  the  case  of  John  Sharpen  1821, 
(2  Hume  310,  369,  and  P.  Shaw,  p.  19),  and  the  prisoner  appears 
to  have  been  again  tried  by  fifteen  qualified  jurors,  and  convicted. 

*  In  '£#-«•/«,  Vesta,  Leist,  Orceco-it<d.  B,  O.  p.  181,  sees  the  apotheosis  of  the 
ronception  of  fixed  settlement ;  cf.  id.  ib.,  p.  125,  note/,  and  hU  view  of  the  oiigiaal 
character  of  the  pontiifs,  p.  182  sqq. 
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Such  doable  trials,  foreign  to  the  spirit  of  our  practice,  but  forced 
on  the  prosecutor  by  objections  being  taken  to  juroi's  after  the 
conclusion  of  the  first  trial, — if  it  resulted  in  conviction, — were 
obviated  by  the  6  George  IV.  cap.  22,  sec.  16,  which  required  that 
objections  to  jurors,  on  the  ground  of  minority  or  otherwise,  should 
be  taken  before  the  jury  were  swoni. 

In  like  manner,  where  there  was  a  radical  error  in  the  constitu- 
tion of  the  Court,  as  where  a  trial  took  place  before  one  Justice 
of  the  Peace,  instead  of  two  or  more  as  required  by  the  common 
law,  the  proceedings  have  also  been  held  null,  and  therefore  not 
pleadable  as  res  judicata — vide  case  of  William  M^LennaUy  1824 
(2  Alison  619;  P.  Shaw,  p.  126;  1  Swinton  363).  The 
prisoner  in  that  case  was  indicted  at  the  Ayr  Circuit  Court, 
September  1824,  for  assault,  when  a  plea  of  res  judicatay  in  respect 
of  a  trial  before  the  Justice  of  the  Peace  Court,  was  met  by  an 
allegation  of  various  irregularities.  The  Court  repelled  the 
objection  in  bar  of  trial,  the  interlocutor  being  limited  to  the 
ground  "  that  it  is  not  averred  that  the  proceedings  were  carried 
on  before  two  or  more  Justices  but  only  before  one  of  the 
number." 

A  conviction  or  acquittal  in  an  inferior  Court  on  a  charge  of 
assault  is  not  pleadable  as  res  judicata  in  a  cliarge  of  murder  or 
culpable  homicide  founded  on  the  death  of  the  person  from  the 
effects  of  the  assault.  The  various  cases  of  this  nature,  which 
liave  been  the  subject  of  trial  in  the  Supreme  Court,  show  the 
necessity  of  caution  on  the  part  of  poKce  officials.  The  first 
case — that  of  John  Rdberisony  1832  (5  Deas  and  Anderson  261) — in 
which  the  plea  was  raised,  wa«  decided  a(:ainst  the  prosecution.  The 
accused  was  indicted  to  the  Circuit  Court,  Glasgow,  on  a  charge  of 
culpable  homicide,  when  it  appeared  that  he  had  been  convicted  in 
the  Police  Court  of  assault  on  the  person  of  whose  death  he  was 
accused.  The  case  was  certified  to  the  High  Court,  where  the  plea 
of  res  judicata  was  sustained.  Lord  Gillies  remarking  that  the  pro- 
secutor ought  to  be  more  accurate  in  preferring  his  charge,  and  that 
he  was  not  entitled  to  torment  prisoners  by  bringing  incorrect  charges 
and  renewing  themr.  A  different  result  obtained  in  the  subsequent 
case  of  Isabella  Cobb  or  Fairweather  (1  Swinton  176  et  $cq.)y  who 
was  charged  before  tiie  Dundee  Police  Court,  in  1836,  with  assault 
on  another  female  by  striking  her  with  a  besom  and  a  metal 
goblet.  The  case  was  tried  somewhat  hastily  on  the  day  following 
the  assault,  and  resulted  in  an  acquittal.  The  woman  assaulted 
became  soon  afterwards  seriously  ill,  and  ultimately  died,  it  was 
alleged  from  the  injuries  inflicted.  The  accused  was  indicted 
for  murder,  on  the  same  species  factty  with  the  additional  averment 
of  a  poker  having  been  used,  before  the  Circuit  Court,  Perth, 
where  the  plea  of  res  judicata  was  raised,  and  the  case  was 
certified  to  tne  High  Circuit  Court,  where  it  was  argued  at  great 
length  on  written  informations.    The  Lord  Justice-Clerk  (Boyle) 
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and  Lords  Gillies  and  Medwyn  were  for  sustaining  the  plea  of 
resjvdicata^  while  Lords  Meadowbank,  MoncreiflF,  and  Mackenzie 
held  that  the  plea  had  not  been  established,  the  latter 
patting  his  opinion  very  clearly  on  the  ground  that  even  if  the 
prisoner  had  been  tried  by  an  assize,  still,  as  the  death  had  not 
then  taken  place,  the  whole  re^  gesta  was  not  in  that  charge, 
and  she  had  not  been  tried  for  the  crime  of  which  she  was 
now  accused ;  there  was,  therefore,  no  tholing  of  an  assize 
for  that  crime.  The  bench  being  thus  equally  divided  in 
opinion,  the  Lord  Justice-Clerk,  according  to  the  constitution  of 
the  Court,  had  no  voice  in  the  judgment,  so  that  technically 
there  was  a  majority  against  the  defence  of  res  jtidicatay  which  was 
accordingly  repelled.  !So  further  proceedings,  however,  took  place 
against  the  panel.  In  the  subsequent  case  of  John  Stevens,  1850 
(Shaw  287),  indicted  to  the  Circuit  Court,  Glasgow,  for  murder  by 
striking  a  woman  on  the  head  with  a  poker,  the  injuries  from 
which  resulted  in  death  thirteen  days  afterwards,  it  appeared  that 
the  prisoner  had  been  convicted  in  the  Police  Court  of  the  assault 
with  the  poker ;  whereupon  the  plea  of  res  judicata  was  again 
raised ;  but  Lord  Cockburn,  on  the  authority  of  CoWs  case, 
repelled  the  plea.  The  panel  pleaded  guilty  to  culpable  homicide, 
and  was  sentenced  to  transportation  for  life.  Attain  at  the  Ayr 
Circuit  Court,  1866  (5  Irvine  310),  the  question  was  again  raised 
in  the  case  of  James  Stewart,  indicted  for  the  murder  of  his  wife 
by  beating  and  kicking  her  so  that  she  died  about  five  weeks  after- 
wards. The  prisoner  had  been  convicted  of  the  assault  on  the 
following  day  before  the  Justices,  and  sentenced  to  thirty  days' 
imprisonment.  Res  judicata  was  pleaded,  and  a  distinction 
attempted  to  be  drawn  between  the  case  and  that  of  Cohbj  in 
respect  that  in  the  latter  case  there  had  been  an  acquittal  in  the 
Police  Court,  and  the  prosecutor  before  that  Court  had  not  brought 
out  the  whole  species  fadi^  the  use  of  the  poker  not  having  been 
libelled,  and  that  the  principle  laid  down  in  that  case  would 
equally  apply  to  the  case  of  danger  to  life  supervening  after  the 
prisoner  had  been  tried  for  the  simple  assault,  and  might  warrant 
a  second  trial  on  that  ground.  But  the  Court  held  it  could  make 
no  difference  whether  there  was  an  absolvitor  or  a  conviction  in  the 
inferior  Court :  if  a  man  had  tholed  an  assize,  he  had  as  much  rigiit 
to  rely  on  a  verdict  of  acquittal  as  upon  a  verdict  of  guilty.  As  to 
the  use  of  a  new  weapon  being  necessary  to  justify  another  trial, 
the  offence  was  the  same  assault,  whether  committed  with  one 
weapon  or  another,  and  a  conviction  for  assault  would  preclude  a 
new  trial  for  assault :  if  there  had  been  no  death,  the  prosecutor 
could  not  re-try  the  case  merely  by  alleging,  erroneously  or 
correctly,  the  use  of  a  new  weapon.  The  view  that  a  new  trial 
might  take  place  if  danger  to  life  supervened,  was  unsound,  because 
danger  to  life  was  merely  an  aggravation  of  assault,  which  was  the 
real  crime,  and  the  charge  of  simple  assault  could  not  be  tried 
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aijain  with  the  supervening  element  of  danger  to  life,  because  it 
was  not  a  new  crime.  The  plea  was  therefore  repelled,  and  the 
case  went  to  trial,  during  which  it  appeared  that  the  panel  had 
been  apprehended  after  aanger  to  life  had  super\'ened,  but  before 
Ins  wife's  death,  and  had  emitted  a  declaration  with  reference  to 
that  aggravated  assault,  on  which,  according  to  the  views  of  the 
Court,  no  trial  would  have  been  competent.  It  was  proposed  to 
prove  this  declaration,  but  the  objection  was  sustained  tliat  it  had 
not  been  emitted  on  the  charge  of  murder  under  trial.  The  panel 
afterwards  withdrew  his  plea  of  not  guilty  and  pleaded  guilty  to 
culpable  homicide,  on  wliieh  sentence  of  fifteen  years'  penal 
servitude  was  passed.  Once  more  the  plea  of  res  judicata  was 
urged,  in  similar  circumstances,  in  the  case  of  Patrick  Connor  at 
the  Glasgow  Circuit  Court,  1882  (5  Couper  206).  The  prisoner 
was  charged  with  murder  by  striking  a  man  on  the  head  with  a 
stick,  in  consequence  of  which  he  died  eight  days  afterwards.  He 
had  been  convicted  of  the  assault,  on  the  day  after  the  offence,  at 
the  Police  Court,  and  sentenced  to  thirty  days'  imprisonment  It 
was  contended  in  bar  of  trial  that  Cobb's  case  was  different  in 
respect  that  in  it  tliere  had  been  no  charge  of  serious  assault,  and 
no  medical  evidence  in  the  Police  Court;  and  the  fact  was 
repeated  that  another  weapon  had  been  libelled  in  the  second  trial 
in  that  case.  Lord  Mackenzie's  ground  of  judgment,  that  the  res 
gestn  had  not  been  completed  at  the  time  of  the  first  trial,  was 
challenged  as  erroneous,  inasmuch  as  the  species  facti  in  the 
indictment  remained  the  same  as  at  the  first  trial,  so  far,  at  least,  as 
the  prisoner's  voluntary  agency  was  concerned  :  he  had  remained 
entirely  passive :  the  death  was  not,  in  that  sense,  a  new  fact,  but  a 
new  inference  from  the  same  facts :  the  prosecutor  was  doing 
nothing  more  than  changing  the  denomination  of  the  crime,  whicli 
was  incompetent.  The  prosecutor  could  not  have  gone  on  with 
the  Police  Court  case  after  the  death  of  the  person  assaulted,  and 
afterwards  proceeded  with  the  charge  of  murder;  but  it  was 
argued  there  was  no  difference  in  principle  between  that  and  what 
he  was  now  attempting  to  do.  The  Court  held  the  question 
settled,  and  repellea  the  plea.  The  panel  pleaded  guilty  to  culp- 
able homicide,  and  had  sentence  of  five  years'  penal  servitude. 

Where  the  trial  has  been  interrupted  by  the  illness  of  a  jury- 
man, so  as  to  render  the  conclusion  of  that  trial  impossible,  there 
has  been  no  tholing  of  an  assize  in  the  estimation  of  the  law^  since 
no  verdict  was  returned,  and  the  prisoner  may  be  tried  again. 
This  rule  has  been  laid  down,  affirmed,  and  settled  after  various 
elaborate  arguments  in  remarkable  cases,  the  first  of  which  {Janet 
Jionald,  1763,  Maclaurin,  No.  72,  referred  to  in  a  former  paper) 
had,  however,  a  termination  fatal  to  the  prosecution,  because  of  an 
irregularity  in  allowing  the  jury  to  separate  and  adjourning  the 
triaC — the  Court  holding  that  the  jury  should  have  been  finally 
discharged,  and  the  prisoner  subjected  to  trial  by  a  fresh  jury. 
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In  the  celebrated  case  of  Mary  Elder  or  Smith,  1827  (Syme  71), 
indicted  for  the  murder  of  her  servant-maid  at  Denside,  Monikie,  a 
similar  interruption  occurred  during  the  trial,  one  of  tlie  jurymen 
having  become  unwell  and  unable  to  continue  the  discharge  of  bis 
duties.  The  diet  was  continued  till  the  following  Monday,  when 
Messrs.  (afterwards  Lords)  Cockburn  and  Jeffrey  objected  to  the 
trial  proceeding,  and  pleaded,  with  much  ingenuity  and  eloquence, 
that  the  panel  had  already  tholed  an  assize,  that  no  adjournment 
was  competent  after  the  jury  was  sworn,  but  more  particularly  that 
the  instance  had  perished,  or,  if  it  had  not,  it  was  impossible  that  a 
new  trial  could  proceed  under  that  instance,  as  the  warrant  for  the 
attendance  of  witnesses  and  jurymen  was  exhausted.  It  was 
urged  that  it  was  no  reproach  to  the  law  that  it  was  liable  to  be 
defeated — all  human  things  were — the  humanity  of  the  law  was 
above  its  justice — and  a  prisoner  was  especially  entitled  to  the  full 
benefit  of  the  chapter  of  iiccidents :  all  authority,  all  dictaj  all 
expositions  of  cases  were,  it  was  contended,  in  favour  of  the 
prisoner :  there  was  no  room  for  a  difference  of  opinion ;  and  the 
Court  should  therefore  desert  the  diet  and  dismiss  the  panel.  The 
Court  held  that  the  unavoidable  accident,  or  damnum  fatale,  yvhich 
had  occurred  could  not  be  pleaded  against  the  prosecution :  there 
would  otherwise  be  a  perfect  mockery  .of  justice.  The  panel  had 
not  tholed  an  assize,  because  she  had  not  been  placed  in  jeopardy. 
An  interlocutor  was  therefore  pronounced,  finding  that,  in  con- 
sequence of  the  illness  of  ihe  juryman,  the  whole  proceedings, 
after  the  panel  was  remitted  to  the  assize,  were  null  and  void, 
but  that  the  panel  was  still  subject  to  trial  on  the  same  indictment. 
The  diet  was  again  continued,  the  witnesses  and  jurymen  being 
ordered  to  attend.  At  tbe  new  diet,  the  counsel  for  the  panel 
started  other  objections  which  had  practically  been  disposed  of  by 
the  previous  judgment;  the  whole  array  of  forty-five  jurors  were 
objected  to  in  respect  of  their  previous  discharge,  and  on  the  plea 
that  they  could  not  be  again  lawfully  summoned  on  the  same  libel ; 
and  more  especially  that  as  fifteen  jurymen,  who  were  formerly 
sworn  to  try  the  case,  were  discharged  by  an  express  judgment, 
there  were  not  forty-five  persons  from  whom  a  new  jury  could  be 
balloted.  The  balloting  of  the  jury^  however,  proceeded;  and 
then  all  the  witnesses  for  the  prosecution  were  objected  to  on  the 
ground  that  they  were  ultroneous,  having  attended  without  being 
lawfully  summoned.  This  objection  was  also  repelled,  and  the  case 
was  allowed  to  proceed  on  its  merits. 

The  like  objection  was  repeated  in  the  comparatively  recent  case 
— the  last  one  in  point — of  George  Jackson,  1854  (1  Irvine  347), 
indicted  to  the  Circuit  Court,  Glasgow,  On  the  second  day  of 
the  trial  an  accident  occurred,  as  in  the  case  of  Mder  or  Smithy 
one  of  the  jurymen  having  become  unable  from  illness  to  sit  longer, 
whereon  the  Court  discharged  the  jury  and  dismissed  the  libel  and 
the  panel  from  the  bar.    A  petition  in  name  of  the  Lord  Advocate 
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was  at  the  same  time  presented,  in  which,  after  narrating  the 
interruption  of  the  trial  by  the  jurj^man's  illness,  it  was  stated  that 
it  had  **  become  necessary  to  adjourn  the  trial,"  and  warrant  was 
craved  to  apprehend  and  commit  the  prisoner  till  liberated  in  due 
course  of  law ;  warrant  was  granted  accordingly.  The  prisoner 
having  been  incarcerated,  a  petition  was  presented  on  his  behalf, 
in  which  it  was  pleaded  that  the  petition  for  adjournment  of  the 
trial  was  incompetent,  that  it  was  further  incompetent  to  dismiss 
the  libel  and  recommit  the  panel,  that  he  had  tholed  an  assize  and 
could  not  be  tried  agaiu.  With  respect  to  the  averment  that  the 
petition  was  for  adjournment,  it  was  certainly  not  accurately 
worded,  as  there  was  no  adjournment  of  the  case,  and  though 
there  had  been,  no  peti'tion  was  necessary  to  obtain  it ;  but  sub- 
stantially the  crave  in  the  petition  was  the  ordinary  one  to  appre- 
hend and  commit  when  a  libel  is  dismissed,  and  the  prosecutor 
intends  to  raise  a  new  libel.  At  the  hearing  of  the  petition  it  was 
mainly  argued  for  the  panel,  founding  on  the  case  of  Elder  or 
SmitK  that  the  case  should  have  been  immediately  proceeded  with 
by  a  new  jury,  and  that  the  panel  suffered  from  that  course  not 
having  been  adopted.  The  Court,  without  calling  on  the  counsel 
for  the  Crown,  repelled  the  objection.  As  to  the  alleged  hardship 
to  the  prisoner,  if  he  had  desired  a  trial  in  Glasgow  a  day  or  two 
after  the  accident,  the  Lord  Justice-Clerk  thought  a  motion  ouglit 
to  have  been  made  to  that  effect.  But  it  was  probable,  his  Lord- 
ship thought,  if  it  had  been  proposed  to  go  on  with  the  case  with 
another  jury  from  the  same  list,  objection  would  have  been  taken 
on  his  part  on  the  ground  that  he  would  have  been  prejudiced  by 
the  new  spaper  reports  of  the  evidence.  Lord  Cockburn,  who  was 
on  the  bench,  referring  to  the  case  of  Elder  or  Smith,  in  which  he 
was  counsel,  remarked  that  it  never  entered  into  the  minds  of  the 
counsel  in  that  case  to  maintain  the  argument  advanced.  There 
the  great  struggle  was  to  prevent  the  woman  being  tried  at  all. 
The  point  whether  she  was  to  be  tried  by  one  jury  or  another  was 
never  thought  of  being  raised.  To  go  to  trial  after  a  day  or  two 
with  a  jury,  whose  minds  had  been  steeped  in  a  great  deal  of 
unfavourable  evidence,  would  certainly  be  no  advantage  to  the 
panel.  There  was  no  technical  rule  compelling  procedure  on  the 
same  indictment  and  with  the  same  jury.  But  there  was  an 
argent  reason,  to  which  his  Lordship  difl  not  allude,  for  trying  the 
case  of  Elder  or  Smith  on  the  same  libel :  if  not  tried  on  that  libel 
she  could  not  have  been  tried  at  all :  she  had  taken  the  benefit  of 
the  Act  1701,  and  the  libel  was  in  the  form  of  criminal  letters,  the 
second  and  last  mode  of  procedure  competent  to  the  prosecutor. 

Sometimes  a  conviction  obtained  before  a  baron  bailie  under 

the  powers  conferred  by  the  Heritable  Jurisdiction  Act  of  1747 

has  been  urged  in  the  Sheriff  Court  in  support  of  a  plea  of  re$ 

jtidicatam    The  jurisdiction  of  the  barons  is  limited  to  assaults, 

batteries  and  smaller  crimes,  for  which  the  punishment  under  the 
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Act  IS  only  to  be  a  fine  not  exceeding  twenty  shillings,  or  by  setting 
the  delinquent  in  the  stocks  for  any  time  not  exceeding  three 
hours  in  the  daytime.  The  fine  i§  directed  to  be  levied  by  distress 
or  poinding  of  the  delinquent's  goods,  and  in  .default  of  such  dis- 
tress, imprisonment  may  be  awarded  for  any  time  not  exceeding 
one  month.  The  punishment  of  the  stocks  has  been  long  in 
desuetude  ;  the  recovery  of  fines  by  poinding  is  inconvenient,  and 
in  many  cases  impossible ;  and  the  mode  of  imprisonment  pre- 
scribed by  the  Act  is  unsuitable  for  modern  times, — the  direction 
in  the  Act  being  that  the  place  of  incarceration  is  to  be  so  situated, 
and  have  such  windows  or  gates  open  to  inspection  from  without, 
as  to  make  it  practicable  for  the  prisoner's  friends  to  visit,  see,  and 
converse  with  him,  when  he  should  be  so  minded.  Notwithstand- 
ing this  antiquated  mode  of  punishment,  there  are  certain  burghs  of 
barony  in  Scotland  where  the  baronial  magistrate  occasionally 
attempts  to  exercise  the  duties  of  theofiice,  which  sometimes  inter- 
fere with  the  ordinary  administration  of  justice  under  modern  legal 
machinery,  as  in  the  following  case.  In  1862,  Peter  Aitken  was 
charged  in  the  Sheriff  Court,  Perth,  with  assault  upon  another 
man  in  the  village  of  Abernethy,  which  had  the  services  of  two 
baron  bailies  who  followed  the  calling  of  weavers  in  winter,  and 
in  the  season  were  occupied  in  salmon  fishing.  The  accused  when 
brought  before  the  Sheriff^,  the  late  Dr.  Barclay,  pleaded  reajvdi- 
cata  in  respect  of  a  conviction  against  him  for  the  same  assault 
before  the  baron  bailies.  It  appeared  that  after  the  person 
assaulted  had  given  information  to  the  county  policemen,  the 
accused,  who  had  been  previously  convicted  before  the  SheriflF,  and 
desired  to  avoid  further  acquaintance  with  him,  applied  to  the 
bailies,  and,  representing  the  matter  as  a  quarrel  and  fight,  it  was 
arranged  to  try  the  case  at  Abernethy.  The  Fiscal  attached  to  the 
Bailie  Court — an  ex-policeman,  and  therefore  presumed  to  have 
some  knowledge  of  the  law — raised  a  complaint  not  only  against 
the  accused,  but  also  against  the  complainer,  in  which  they  were 
alleged  to  have  *^  set  upon  and  attack  each  other  in  a  most  out- 
rages manner  to  the  great  Disturbance  of  the  peacable  in  habitants 
of  the  burgh  on  the  public  street  by  quarrelling  with  each  other, 
and  afterwards  Peter  Aitken  did  assault  James  Clark  or  Walker^s 
person  to  the  effusion  of  blood."  When,  where,  and  how  the 
assault  was  committed  formed  no  part  of  the  averments.  The 
procedure  following  was  in  keeping  with  this  very  extraordinary 
complaint.  The  record  bore  that  "  the  parties  having  appeared 
and  pled  gnilty  to  the  charge  against  them  in  the  lible,  the  bailies 
then  sentenced  them  to  pay  a  penalty  of  2/t)  shillings,  and  the  same 
to  be  paid  emmeadeately  or  submit  to  be  handed  over  to  the 
County  Police  that  the  case  will  be  remitted  sun-pliceter  to  the 
County  Fiscall  in  Perth,  Peter  Aitken  having  pled  guilty  and 
sentenced  to  pay  a  fine  of  two  shillings  and  sixpence."  The  case 
was  tried  in  wluit  was  termed  the  Town  Hall,  which  consisted  of 
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a  room  let  to  a  baker,  who  had  it  stored  with  sacks  of  flour  and 
bread.  It  seems  to  have  been  expected  that  both  parties  would 
plead  guilty,  but  the  lad  assaulted  stood  out,  and  therefore  Aitken 
only  wa?  fined  half-a-crown.  The  whole  proceedings  appeared  to 
have  been  carried  through  for  the  purpose  of  saving  Aitken  from 
a  more  severe  punishment  than  the  assault  merited,  and  which  on 
conviction  he  would  have  received,  had  the  case  been  tried  before 
the  Sheriff  in  the  usual  way.  The  Books  of  Adjournal  contain 
numerous  instances  of  collusive  trials  before  such  fiaron  and  other 
inferior  Courts,  not  calculated  to  satisfy  the  ends  of  public  justice 
(2  Hume  481),  in  which  the  plea  of  res  jvdiccUa  was  justly 
repelled;  but  there  is  one  case,  Robert  Hosie  and  others,  1837 
<1  Swinton  607),  in  which  such  a  plea,  founded  on  a  conviction  in 
the  Baron  Court  of  Herbertshire  and  Temple,  was  sustained.  The 
Crown  authorities  did  not  consider  the  Abernethy  case  worthy  of 
further  procedure,  and  it  was  allowed  to  drop,  the  officials  being 
warned  against  a  repetition  of  any  similar  act.  The  Court  is  still 
occasionally  held  at  Abernethy,  though  the  proceedings  do  not 
appear  to  have  given  rise  to  any  subsequent  plea  of  res  judicata. 
The  Law  Commissioners  appointed  to  inquire  into  the  Courts  of 
Scotland  in  1868,  unanimously  reported  that  the  Baron  Courts 
should  be  abolished,  but  they  still  here  and  there  throughout 
Scotland  continue  to  survive  their  use. 

When  an  objection  to  the  relevancy  of  a  libel  is  sustained  in  the 
inferior  Court,  the  prosecutor,  if  dissatisfied  with  the  judgment, 
may  bring  the  same  under  review  by  advocation,  or  a  new  libel  in 
similar  terms  may  be  raised  and  brought  to  trial  before  the 
Justiciary  Court ;  and  the  plea  of  res  judicata  will  not  be  sustained 
in  such  circumstances.  Oeorge  Fleming,  1866  (5  Irvine  289),  was 
charged  before  the  Sheriff  at  Dundee  with  culpable  homicide,  by 
leaving  a  horse  without  any  person  in  charge  thereof  on  a  public 
street,  in  consequence  of  which  the  animal  ran  off  and  killed  a 
passenger.  The  libel  contained  a  statement  that  the  horse  had,  on 
a  previous  occasion  in  the  knowledge  of  the  accused,  ran  off,  when 
leit  without  any  one  in  charge.  This  averment  was  objected  to 
as  irrelevant,  and  the  Sheriff  ordered  the  words  to  be  deleted. 
The  Procurator- Fiscal  thereupon  moved  the  Sheriff  to  desert  tlie 
diet  pro  loco  et  tempo^^e,  and  this  was  done  accordingly.  The 
accused  was  indicted  before  the  following  Circuit  Court  of 
Justiciary  at  Dundee,  the  charge  being  framed  in  substantially  the 
same  terms  as  before.  The  ))Iea  of  res  judicata  was  set  up  in 
respect  of  the  Sheriff's  judgment,  and  it  was  contended  that  the 
prosecutor  could  not  ask  for  review  of  the  judgment  in  that  form 
— the  proper  remedy  being  by  advocation.  The  plea  was  repelled  ; 
and  the  objection  sustained  by  the  Sheriff  having  been  aaain 
taken  to  the  relevancy,  it  was  also  repelled, — the  Court  remarking 
that  it  was  very  good-natured  on  the  part  of  the  prosecutor  to  set 
forth  the  previous  running  away  of  the  animal,  because  he  gave 
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fair  notice  to  the  panel  what  he  intended  to  prove.  If  this  aver- 
ment had  not  been  libelled,  the  panel  would  no  doubt  have 
objected  to  the  evidence  in  support  thereof,  on  the  ground  that  he 
had  received  no  notice  of  tlie  prosecutor  s  intention  to  lead  such 
evidence. 

It  is  incompetent  in  matters  criminal  to  bring  the  judgment  o 
a  Sheriff-substitute  Under  review  of  the  principal  Sheriff — the 
Substitute  and  the  Sheriff  being  on  an  equality  in  their  criminal 
jurisdiction.  A  curious  case  in  which  a  fatal  irregularity  occurred 
in  this  respect  is  that  of  Robert  Longniuir  against  John  Boyd 
BaxteVj  1858  (3  Irvine  287).  The  suspender  was  charged  at  the 
instance  of  the  respondent,  Procurator-Fiscal  at  Dundee,  before 
Sheriff-substitute  Henderson,  with  forgery,  as  also  uttering  as 
genuine  a  forged  writing,  having  thereon  a  forged  subscription, 
knowing  it  to  be  forged.  The  Sheriff-substitute,  ex  propria  motu, 
Jield  the  libel  irrelevant  on  grounds  which,  in  order  to  be 
appreciated,  must  be  stated  in  the  words  of  a  very  extraordinary 
interlocutor::  "  Finds  the  major  proposition  is  incorrectly  drawn,  in 
so  far  as  there  being  two  substantive  charges  against  the  prisoner 
.in  that  proposition,  viz.  forgery  and  using  and  uttering  as  genuine 
any  forged  obligation  or  writing,  having  thereon  any  forged  sub- 
scription, knowing  the  same  to  be  forged,  and  in  the  minor 
proposition  it  only  affirms  Yet  true  it  is  and  of  verity,  that  the 
said  Robert  iLongmuir  is  guilty  of  the  said  crimes,  or  one  or  other 
of  them,  actor  or  art  and  part;  whereas  it  ought  to  have  affirmed 
that  the  prisoner  Robert  Longmuir  is  guilty  of  the  said  crime  of 
forgery,  actor  or  art  and  part,  or  of  the  said  crime  of  using  and 
uttering  ^as  genuine  any  forged  obligation  or  writing,  having 
thereon  any  forged  subscription,  knowing  the  same  to  be  forged, 
actor  or  art  and  part."  The  interlocutor  concluded  by  assoilzieing 
the  panel  from  the  libel,  and  dismissing  him  from  the  bar ;  a 
proceeding  which  was  incompetent,  as  a  decree  of  absolvitor  can 
only  proceed  upon  a  verdict  on  the  merits.  The  Procurator-Fiscal 
intimated  his  intention  of  bringing  the  judgment  under  review  of 
the  Court  of  Justiciary,  by  way  of  advocation  ;  but  this  intention 
was  not  carried  out :  had  it  been  so,  the  libel,  which  was  in  correct 
form,  would  undoubtedly  have  been  sustained.  Under  the  advice 
of  the  Sheriff-principal,  the  late  Alexander  Stuart  Logan,  who 
differed  in  opinion  fi*om  his  Substitute,  the  accused  was  re^ 
apprehended,  and  again  brought  to  trial  on  a  fresh  libel,  framed 
in  precisely  the  same  terms  as  the  former  one.  Mr.  Logan 
presided  at  the  second  trial,  when  the  prisoner's  agent  urged  the 
\Ae2i  of  res  Jtidicata,  correctly  contending  that  the  Sheriff,  in  relation 
to  the  case,  was  the  same  as  his  Substitute,  and  that  it  was  incom* 
petent  to  try  the  same  case  twice  before  the  same  judge.  The 
Sheriff,  however,  overruled  the  objection,  remarking  that,  assuming 
that  he  and  his  Substitute  were  one,  there  was  an  old  authority  for 
an   appeal  from   Philip   drunk  to   Philip  sober.    The  prisoner 
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thereupon  pleaded  guilty,  and  had  sentence  of  six  months'  im- 
prisonment. The  Sheriff  had  not  foreseen  the  possibility  of  Philip 
sober  going  wrong,  and  of  a  further  appeal  to  a  higher  judge.  A 
suspension  of  the  sentence  was  forthwith  brought  before  the  Higli 
Court,  when  the  Lords  unanimously  quashed  the  conviction  and 
liberated  the  prisoner.  As  to  the  terms  of  the  Sheriff-substitute's 
judgment  assoilzieing  the  panel,  the  Court  were  disposed  to  think 
that  the  same  had  crept  in  'per  incuriam,  and  tney  held  the 
interlocutor  to  be  a  mere  judgment  on  the  relevancy.  The 
judges  considerately  took  no  notice  of  the  objection  taken  by  the 
Sheriff-substitute,  but  based  their  judgment  on  the  simple  ground 
that  no  person. could  be  brought  to  ;trial  a  second  time,  in  the 
Sheriff  or  any  other  inferior  Court,  on  a  libel  which  had  been  pre- 
viously held  irrelevant,  whether  such  finding  were  good  or  tad. 
The  Sheriff  was,  in  his  capacity  as  judge  in  the  Criminal  Court, 
<m  the  same  footing  as  his  Substitute  ;  and  if  the  course  adopted 
by  the  Sheriff  was  competent,  the  Court  said  it  must  be  equally 
competent  to  make  a  prisoner  run  the  gauntlet  of  half-a-dozen 
Sheriff-substitutes,  where  such  a  number  existed  in  connection 
with  any  one  Courts  as  Glasgow  for  example. 

But  while  a  charge  held  irrelevant  by  a  Sheriff -substitute 
cannot  be  found  relevant  by  the  Sheriff,  can  a  libel  cast  on  the 
relevancy  in  a  Circuit  Court  of  Justiciary  be  entertained  by 
another  Court  ?  There  is  no  review  by  the  House  of  Lords  in 
Scotch  criminal  cases  :  is  there  any  Court  in  Scotland  superior  to 
tile  Circuit  Court  of  Justiciary!  The  Court  of  Justiciary  sitting 
on  Circuit  is  the  distribution  of  the  judges  of  the  High  Court  for 
the  performance  of  business  separately:  the  High  Court  is  the 
Court  of  Justiciary  on  Circuit.  Can  the  decision  of  a  Justiciary 
judge  on  Circuit  be  brought  under  review  of  the  Justiciary  jndge^s 
sitting  in  Edinburgh?  In  the  case  of  Longmuir,  Lord  Deas 
observed  that  if  it  were  affirmed  that  the  judgment  of  the  Sheriff- 
substitute  could  be  reviewed  by  the  Sheriff,  it  would  follow  not 
only  that  a  libel  found  irrelevant  on  Circuit  might  be  held  relevant 
l>y  the  High  Court,  but  that  a  libel  held  irrelevant  by  the  latter 
Court  might  be  found  relevant  ai  the  next  sitting  of  the  same 
Court,  whether  the  judges  present  happened  to  be  the  same  or 
different ;  and  that  if  this  could  be  done  once,  it  might  be  done 
any  number  of  times ;  but  that  such  a  doctrine  was  altogether 
extravagant  Such  a  course,  however,  was  practically  adopted  in 
the  case  of  John  HalU  first  indicted  to  the  Perth  Circuit  Court, 
March  1881  (4  Couper  438).  Hall,  an  English  swindler  of  the 
long-firm  class,  was  charged  with  having  formed  a  fraudulent 
scheme  to  impose  upon  parties  in  Scotland,  by  obtaining  goods 
from  them  without  paying  or  intending  to  pay  therefor,  and,  in 
pursuance  of  that  scheme,  of  having  written  from  Blackburn  to 
various  traders  in  Scotland,  requesting  goods  to  be  forwarded  to 
him,  promising  to  remit  cash  promptly  therefor,  aud  thus,  by  the 
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Style,  terms,  and  tenor  of  his  communications^  imposed  upon  the 
parties,  and  induced  them  to  believe  that  he  intended  to  become 
a  bona  fide  purchaser,  and  would  pay  for  the  goods  on  delivery ; 
in  consequence  whereof  the  goods  were  forwarded  to  him  and 
appropriated,  without  his  remitting  the  price  or  having  any  inten- 
tion of  doing  so.  The  presiding  judge  expressed  serious  doubts 
about  the  question  of  jurisdiction,  observing  that  if  the  prisoner 
might,  without  leaving  Lancashire,  commit  a  crime  in  Scotland,  it 
was  plain  that  he  might,  in  the  same  view,  while  never  leaving 
home,  commit  a  crime  in  any  part  of  the  world,  for  example,  in 
Kussia  or  America,  and  be  subject  to  trial  in  such  country  accord- 
ing to  the  criminal  law  thereof.  Judgment,  however,  did  not 
proceed  on  that  ground,  the  libel  being  held  irrelevant  because  it 
did  not  aver  the  use  by  the  prisoner  of  a  false  pretence  in  "  relation 
to  a  past  or  present  fact."  The  Advocate-Depute  moved  his 
Lordsnip  to  desert  the  diet  pro  loco  et  tempore^  as  usual  in  cases 
where  the  charge  is  held  irrelevant,  in  order  to  a  new  warrant  to 
reapprehend  and  recommit  the  prisoner  being  obtained,  till  a  fresh 
libel,  with  the  objection  obviated,  could  be  ser\^ed.  But  this 
motion  was  refused,  and  tlie  prisoner  was  dismissed  from  the  bar, 
the  judge  remarking  that  the  Advocate-Depute  could  get  him 
again  if  necessary,  but  that  it  might  be  better  if  he  fled  the 
country.  The  prisoner  was  reapprehended  in  England  on  a  fresh 
warrant  a  few  weeks  afterwards,  removed  to  Scotland,  and  brought 
to  trial  before  the  High  Court  on  the  same  charges.  The  indict- 
ment contained  an  additional  statement,  to  meet  the  objection 
sustained  on  Circuit  to  the  want  of  averment  of  falsehood  in  rela- 
tion to  a  present  fact,  viz.  that  the  prisoner  by  means  of  his 
writings  pretended  that  he  was  a  mercliant  and  commission  agent, 
largely  engaged  in  carrying  on  a  bona  fide  business  as  such,  when 
in  truth  he  was  carrying  on  no  such  business ;  and  this  averment 
was  said  to  make  the  new  indictment  clearly  distinguishable  from 
the  former.  The  new  indictment,  however,  was  substantially  the 
same  as  the  old  one, — the  formal  averment,  if  not  fairly  implied  in 
the  latter,  being  found  unnecessary  for  the  decision  of  the  case, — 
the  High  Court,  consisting  of  six  judges,  holding  it  as  conclusively 
settled  by  a  train  of  decisions  that  it  was  sufficient  to  constitute  a 
relevant  charge  of  falsehood,  fraud,  and  wilful  imposition,  to  set 
forth  that  the  accused,  in  pursuance  of  a  fraudulent  scheme  to 
obtain  the  goods  of  others  on  false  pretences,  without  paying  or 
intending  to  pay  therefor,  passes  himself  off  as  a  bona  fide  pur- 
chaser, and  so  obtains  and  appropriat4?s  goods  which  he  does  not 
pay  for,  and  never  intended  to  pay.  The  question  of  jurisdiction 
was  also  held  by  the  High  Coui*t  to  have  been  foreclosed  by 
various  cases.  It  was  averred  that  the  parties  defrauded  were 
Scottish  traders ;  the  goods  of  which  they  were  defrauded  were  in 
Scotland,  and  they  were  parted  with  there  in  consequence  of  the 
fraudulent  representations   of   the  accused.     It  could   make   no 
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difference  that  the  letters  which  led  to  the  fraud  were  written  in 
England :  they  were  intended  to  take  effect,  and  did  take  effect  in 
Scotland.  But  counsel  took  th^  further  objection  that  the 
prisoner,  having  been  dismissed  from  the  bar  at  the  Circuit  Court, 
no  further  proceedings  were  competent  for  the  same  offences  as 
were  libelled  in  the  first  indictment ;  and  it  was  contended  that  the 
proceedings  at  Perth  amounted  to  a  desertion  simplicUer  on  the 
part  of  the  prosecutor,  which  barred  him  from  further  action.  In 
support  of  this  contention  an  obiter  didiivi  by  Lord  Ardmillan,  in 
the  case  of  Edward  Tabram  (2  Couper  272),  was  referred  to.  The 
Court,  however,  also  repelled  that  objection.  The  prosecutor  had 
made  no  motion  for  a  simplicUer  desertion,  and  the  dismissal  of  the 
prisoner  left  him  free  to  raise  a  fresh  libel.  W.  B.  D. 
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If  the  present  Parliament  can  find  the  time,  there  will  most 
likely  be  an  Act  of  Parliament  dealing  with  the  subject  of  copy- 
right. Bills  on  this  subject  have  been  introduced  during  the  last 
few  sessions,  and  so  some  day  we  may  expect  legislation.  There 
will  at  least,  as  was  intimated  in  the  Queen's  Speech,  be  legisla- 
tion to  ratify  the  convention  entered  into  between  this  country 
and  certain  foreign  countries.  Authors  are  an  influential  class, 
and  get  their  wants  attended  to ;  and  besides  this,  there  is  not 
any  very  great  difference  of  opinion  on  the  subject  of  copyright. 
There  are  probably  a  few  people  who  would  abolish  or  curtail  the 
right ;  bat  for  the  most  part  people  are  anxious  to  recognize  and 
protect  literary  property.  In  the  United  States,  for  instance, 
where  there  is  a  very  inadequate  copyright,  a  Bill  proposing  a 
change  has  been  introduced  into  Congress  ;  and  copyright  there 
is  desired  not  only  by  authors,  but  also  by  the  public,  who  find  that 
the  present  system  discourages  native  literature.  They  find  they 
get  comparatively  few  American  books,  and  a  very  great  number 
of  foreign  books.  Publishers  may  find  that  this  pays  them  well 
enough,  though  even  this  is  doubtful ;  but  American  authors  are 
at  last  going  to  get  their  claims  attended  to,  and  in  order  to 
encourage  them,  Congress  is  going  to  enact  a  copyright  law. 
The  International  Congress,  also,  at  Berne,  recommended  the 
extension  and  recognition  of  the  right  internationally;  and  if  the 
difficulties  of  working  out  a  scheme  can  be  overcome,  we  may  some 
day  have  an  International  Copyright  Union,  where  books  pub- 
lished in  one  country  will  enjoy  the  copyright  protection  of  the 
other  countries  forming  the  Union.  It  is  not  unnatural  that  copy- 
right should  be  so  favoured  by  the  Legislature.  A  man  has  as 
much  right  to  the  profits  derived  from  his  literary  labours  as  he 
Jias  to  the  profits  derived  from  any  other  branch  of  industri'.  If 
it  had  been  a  more  ancient  right  it  would  have  been  protected 
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hy  common  law,  but  it  did  not  arise  into  prominence  until  after 
the  law  had  been  fixed,  and  it  is  thus  solelv  a  creature  of  stntute. 
But  besides  the  justness  of  rewarding  intellectual  labour,  the 
general  public  has  no  adverse  intei'est.  It  desires  to  encourajie 
literature,  science,  and  art,  and  gets  all  the  possible  good  to  be 
derived  from  a  book  by  possessing  and  reading  it.  Its  single 
interest  being  thus  to  possess  the  book,  it  does  not  eye  the  author 
with  jealousy  becauses  he  possesses  the  sole  right  of  multiplj-ing 
copies — as  the  author's  interest,  of  course,  is  to  supply  as  many 
copies  as  are  wanted ;  and  besides  all  this,  no  one  but  the  author 
could  have  composed  the  book.  In  these  respects  copyright  differs 
from  patent  right.  The  law  gives  protection  to  encourage  in- 
ventions ;  but  the  public  interest  is  in  a  measure  adverse  to  the 
patentees.  His  interest  often  is  not  to  supply  as  many  machines — 
or  whatever  the  invention  may  be — as  are  wanted,  but  to  prevent 
others  from  making  them'.  Thus  take  an  invention  for  a  manu- 
facturing purpose — in  such  a  case  a  patentee  might  prefer  to  have 
the  monopoly  of  the  manufacture  rather  than  sell  his  machines  ; 
and,  besides,  it  is  quite  conceivable  that  any  other  person  might 
have  made  the  invention  just  as  well  as  the  patentee.  As  |)atent 
right  thus  differs  from  copyright,  as  a  natural  consequence  the 
protection  afforded  in  the  former  case  is  shorter  than  in  the  latter. 
These  remarks  apply  to  copyright  in  books  as  contrasted  with 
patents,  and  have  to  be  modified  in  regard  to  copyright  in  plays 
and  music.  Here  the  performing  right  and  the  public  interest^ 
in  a  sense,  do  clash  ;  but  it  would  be  useless  to  give  an  author  of 
a  play  copyright  in  it,  and  yet  not  give  him  the  sole  right  of 
permitting  it  to  be  acted,  hence  the  copyright  and  the  performing 
right  are  for  the  same  period.  Besides  the  justness  of  protecting 
intellectual  property,  it  can — in  this  country  at  least— compara- 
tively speaking,  be  easily  protected.  In  this  respect  also  it 
differs  from  patent  rights.  The  questions  that  arise  are  almost 
solely  as  to  identity.  There  are  no  great  cases  resembling  the 
large  patent  cases,  where  the  defender  pleads  prior  use,  want  of 
novelty,  or  no  infringement.  In  copyright  the  only  question  is  if 
the  book  be  the  pursuer's.  The  cases  that  do  arise  have  generally 
been  as  to  compilations,  such  as  almanacs.  There  is  no  monopoly 
in  the  information.  Any  one,  for  instance,  may  publish  an 
almanac.  It  is  the  form  in  which  it  is  cast — the  book — that  is 
protected,  and  the  piracy  is  generally  detected  by  the  slavish 
copying  of  the  one.  Thus  an  efficient  system  of  registration  at 
Stationers'  Hall,  to  a  great  extent,  obviates  the  necessity  of  litiga- 
tion. The  mode  of  registration  is  carefully  regulated  in  all  the 
Copyright  Acts,  and  provision  is  made  for  appealing  to  the 
Courts  to  have  it  rectified,  and  penalties  are  attached  to  making 
wrongful  entries.  This  is  from  most  points  of  view  very  satisfac- 
tory, and  the  successive  applications  to  Parliament  have  not  been 
io  give  a  different  kind  of  protection,  but  simply  more  of  it.    This 
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18  speaking;  generally  of  course,  for  there  are  several  improve- 
ments in  detail  made  by  recent  statutes.  It  was,  however,  the 
opinion  of  Mr.  Bell,  who  wrote  before  the  Copyright  Act  of 
1842,  that  if  the  Legislature  had  not  been  perfectly  successful  in 
reconciling  the  interests  of  the  author  with  those  of  the  public,  **  at 
least  there  seems  to  be  as  near  an  approximation  to  the  object  in 
view  as  can  well  be  expected." 

Copyright  is  now  solely  regulated  by  statute,  but  it  is  important 
to  remember  its  foundation.  An  author  has  complete  control 
over  his  unpublished  writings.  He  may  lend  them  to  a  friend  to 
read,  or  he  may  give  them  to  a  person  for  any  purpose ;  but  unless 
the  gift  be  absolute,  no  one  but  the  author  has  a  right  to  publish 
them.  This,  in  Scotland  at  any  rate,  is  founded  on  the  two 
grounds :  that  the  law  protects  the  property  an  author  has  in  his 
writings,  and  also  his  reputation,  so  that  nothing  may  be  published 
against  his  will,  whether  he  fears  pecuniairy  loss  or  loss  of  reputa- 
tion. The  copyright  statutes  simply  extend  tliis  right,  and  give 
an  author  the  exclusive  right  of  publishing  his  own  works ;  they 
give  him  property  in  his  published  works.  Now,  it  is  compara- 
tively easy  to  do  this.  If  the  form  is  protected,  the  security  is 
given.  No  two  men  could  write  the  same  work,  and  hence  piracy 
is  easily  detected.  As  we  have  already  mentioned,  the  cases  in 
which  questions  of  piracy  generally  arise  are  in  regard  to  com- 
pilations. There  is,  of  course,  no  monopoly  in  the  information, 
and  in  these  cases  the  Court  interferes  only  when  it  is  proved  that 
the  one  did  not  go  to  the  original  sources,  but  copied  the  other. 
Proof  in  these  cases  may  be  difficult,  but  it  is  a  simple  jury  question. 
XfCt  ns  now  turn  to  the  protection  that  is  actually  given.  In  the 
case  of  books  they  must,  of  course,  be  original,  but  an  annotated 
edition  of  an  old  book  may  he  protected.  Publications  also  must 
not  offend  against  the  blaspliemy  laws^  There  are  also  many 
provisions  of  interest  and  importance  in  regard  to  registration 
that  ought  to  be  carefully  attended,  and  any  simplification  of 
which  is  an  improvement  in  the  statute  law.  But  we  are  dealing 
with  the  amount  of  protection  that  is  given — that  is,  to  what  it 
extends,  and  what  is  its  length.  Copyright  in  their  works  is 
granted  to  the  authors  of  literary,  artistic,  musical,  and  dramatic 
works.  Protection  is  thus  given  to  authors,  artists,  musicians,  and 
playwrights.  Under  artistic  work  is  included  not  only  engravings 
uf  paintings,  but  also  engravings  of  pieces  of  sculpture  and 
photographs.  The  period  of  protection,  however,  varies.  In  the 
case  of  books,  copyright  is  granted  for  the  life  of  the  author  and 
seven  years  after  his  death,  or  forty-two  years,  whichever  is  the 
longer  period.  In  articles  written  for  magazines  or  other 
pencxlicals,  the  proprietor  of  the  magazine  has  the  sole  right  of 
publishing  the  article,  but  only  in  the  magazine  for  the  period  of 
twenty-eight  years ;  after  this  the  right  to  publish  reverts  to  the 
author  for  the  remainder  of  the  forty-two  years,  and  full  power  is 
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reserred  to  tbe  author  to  bai^ain  for  a  right  to  publish  separatelf 
within  the  twentj-eight  yiears.  The  authors  of  musical  composi- 
tions and  dramatic  writers  are  put  on  the  same  footing  as  authors ; 
and  thej  enjoy  the  exclu:»ve  n^rfat  of  multipljing  copies  of  their 
works,  and  also  the  exclusive  righl  of  public  representation  for  the 
period  of  forty-two  rearsL  These  prorisions  were  introduced  by  the 
Copyright  Act  of  1642,  which  is  the  leading  statute  on  the  subject. 
But  besides  books,  there  are  other  subjects  protected  by  copyright. 
The  producer  of  an  original  engraving,  print,  or  lithoc^raph  enjoys 
copyri^t  in  his  work  under  an  Act  of  George  the  Ihinl^s  reign 
for  twenty-eight  years^  It  is,  however,  very  remarkable  that 
while  an  engraving  of  a  picture  was  protected,  the  picture  itself 
was  not,  and  any  one  might  copy  it  To  remedy  this  the  Act  of 
1662  was  passed.  It  gives  copyright  protection  to  paintings, 
drawings,  and  photographs,  so  that  since  1862  the  artist  or  photo- 
grapher has  the  exclusive  right  of  multiplying  copies  of  his  work. 
It  of  course  gives  them  no  monopoly  in  the  subject  of  the 
painting.  Any  person  may  paint  or  photograph  any  place,  but 
no  one  may  copy  a  painting  without  the  artistes  consent*  The 
protection  given  by  this  statute  is  for  the  life  of  the  artist  and 
seven  years  after  his  death.  Protection  is  also  given  to  sculptors 
to  prevent  any  one  copying  their  work  for  a  period  of  fourteen 
years  from  the  date  of  the  subject,  and  renewable  for  fourteen 
years  further,  if  the  sculptor  be  alive  and  have  not  assigned  his 
copyright.  This  was  done  by  an  Act  of  the  reign  of  George  the 
Third.  Finally,  it  is  proper  to  mention  that  designs  are  now  pro- 
tected, under  the  Patents,  Designs,  and  Trade  Marks  Act  of  1883, 
for  a  period  of  five  years. 

These  are  the  various  periods  of  protection  given  by  the  Copy- 
right Acts,  and  in  all  cases  the  right  is  dependent  on  registration. 
It  does  not  need  registration  to  give  copyright.  The  author  of 
the  book  has  copyright  in  it  as  its  author,  but  he  cannot  sue 
under  the  statute  until  his  work  is  registered ;  and  tlie  same  remark 
applies  to  copyright  in  paintings,  engravings,  etc. 

Under  these  statutes  adequate  protection  has  been  given  to 
the  authors  and  others  intended  to  be  benefited ;  and  though 
perhaps  some  desire  still  further  protection^  the  chief  purpose  of 
legislation  would  be  to  codify  this  law. 

We  have  dealt  with  these  statutes  as  applying  to  Great  Britain 
and  Ireland,  but  several  of  them,  and  notably  the  Act  of  1842, 
extends  to  all  the  possessions  of  the  British  Crown.  They  give 
the  advantages  of  the  Act  to  all  subjects  of  the  Crown,  and  they 
were  intended  to  extend  the  rights  of  authors  and  others  over  all 
the  colonies  and  dependencies  of  the  Crown.  Now  it  is  not  only 
difficult,  but  also  in  many  ways  inexpedient^  to  extend  British 
statutes  in  this  way.  Accordingly  the  law  has  been  altered,  and 
it  is  now  provided  by  statute — the  Foreign  Reprints  Acts — ^that  if 
any  colony  pass  a  lawgiving  suitable  protection  to  British  authors, 
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Her  Majesty  in  Conncil  may  direct  tliat  such  colonial  Act  be 
substituted  for  the  Imperial  statute  in  that  colony.  This  statute 
has  been  largely  taken  advantage  of,  and  most  colonies  have 
now  passed  laws  that  have  been  so  substituted  for  the  Imperial 
statutes;   and    in  Canada,  as   some  doubts  were  felt  as   to  the 

Enwer  of  the  Queen  to  authorize  the  statute  of  the  Dominion 
egislature,  an  imperial  statute  was  passed  in  1875  to  ratify  it. 
One  difficulty  under  the  Imperial  Act  was  that  an  author  might 
not  sell  his  works  in  a  particular  colony,  and  could,  at  the  same 
time,  prevent  any  one  else  publishing  them  there,  and  in  this  way 
a  colony  might  be  prevented  from  possessing  any  of  the  writings 
of  an  author  who  did  not  consider  it  worth  his  while  to  send  them 
to  it  This  difficulty  has  been  met  in  most  cases  by  the  colonial 
ordinance  providing  that  when  a  book  was  not  circulated  in  a 
colony,  any  one  might  petition  the  Governor  for  leave  to  publish 
it  on  granting  a  royalty  to  the  author.  It  is  feared,  all  the  same, 
that  authors  do  not  get  much  advantage  from  colonial  copyrights. 
In  the  colonies  many  unauthorized  editions  are  introduced,  and  in 
many  cases  authors  and  publishers  have  ceased  to  try  and  enforce 
their  rights  in  them.  If  this  is  so,  and  it  may  well  be,  our  remark 
that  copyright  afforded  adeouate  protection  must  be  modified.  Still 
it  is  not  that  copyright  could  not  be  protected,  but  that  it  is  not. 

There  are,  finally,  several  Acts  regulating  international  copy- 
right.  International  copyright,  of  course,  depends  on  treaties ; 
but  as  it  would  be  very  unnecessary  to  obtain  Parliamentary 
ratification  of  every  copyright  convention,  the  statutes  authorize 
Her  Majesty  to  direct  by  Order  in  Council  that  the  works  of 
authors  in  toe  foreign  country  named  in  the  Order  are  to  enjoy 
copyright  in  this  country,  provided  that  similar  privileges  are 
afforded  to  British  authors  in  the  foreign  State, — the  period  of 
protection  to  be  the  same  in  botli  countries.  The  right  ot  transla- 
tion may  also  be  preserved.  When  this  is  done^  and  foreign 
works  are  translated,  no  one  can  translate  them  until  atler  the 
lapse  of  five  years  from  the  publication  of  the  authorized  transla- 
tion. Foreign  plays  are  also  protected  from  being  adapted  to  the 
British  stage  by  colourable  imitation.  To  obtain  advantage 
of  these  Acts,  the  foreign  author  has  to  observe  certain  regula- 
tions as  to  registration  and  lodging  copies  of  the  work.  But 
when  he  has  observed  them,  he  has  the  full  advantage  of  our 
copyright.  This  is  no  mean  advantage  to  the  author  of  a  popular 
foreign  book.  Under  these  statutes,  conventions  granting  inter- 
national copyright  have  been  entered  into  with  several  jporeign 
countries. 

We  have  dealt  in  this  article  solely  with  the  extent  of  copyright. 
We  see   it  can    protect    published    writings    in    this    country 

Crfectly    well;    and   any    change  made    by    Parliament    may 
in  the  direction  of  lengthening  the  period  or  codifying  the 
law,  for  in  no  other  respects  can  a  change  be  desired.    As  regards 
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the  colonies  and  foreign  states,  the  case  is  not  the  same.  It  is 
difficult  to  prevent  unauthorized  reprints  bein£^  sold.  It  is  said, 
for  instance,  that  copies  of  British  books  publislied  in  the  United 
States  are  openly  imported  and  sold  in  Canada ;  and  in  the  case, 
say  of  a  French  work,  enjoying  copyright  in  this  country,  while 
we  can  prevent  unauthorized  French  editions,  it  is  more  difficult 
to  prevent  an  edition  of  it  being  published  in  another  country  and 
introduced  into  this.  In  the  treaties  this,  of  course,  is  provided  for, 
but  it  is  sometimes  difficult  to  carry  out  such  a  provision.  On  the 
whole,  if  there  were  an  International  Copyright  Union,  piracy 
would  most  likely  be  put  down^  as  an  unauthorized  book  would  be 
unsaleable  anywhere.  A  great  many  considerations,  however, 
wonid  have  to  be  taken  into  account  in  f  i*aming  a  plan,  and  we  shall 
not  discuss  one  at  present ;  but  we  may  add  that  no  regulations 
would  be  of  any  avail  unless  they  were  enforced,  and  thid  remark 
is  not  quite  pointless  when  we  remember  that  it  is  this  that  has 
caused  the  partial  failure  of  the  Colonial  Copyright  Acts. 
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The  Employers*  Liability  Act  of  1880  was,  by  its  own  terms,  to 
last  for  the  space  of  seven  years  and  no  longer,  unless  Parliament 
should  decide  to  renew  it.  The  life  it  thus  received  from  its 
creators  is  thus  rapidly  drawing  to  a  close.  The  question  which 
Parliament  has  soon  to  determine  will  be  whether  the  experiment, 
nervously  and  falteringly  made  by  the  Parliament  which  passed 
the  Act,  is  to  be  deemeu  satisfactory  in  principle,  and  the  new  law 
is  to  emerge  from  its  tentative  condition  into  settled  rule.  If  it 
could  be  shown  that  the  anticipations  which  were  reasonably 
enough  entertained  when  the  principles  of  the  Act  were  still 
under  discussion, — that  the  effect  of  it  would  be  so  injurious 
to  employers  as  in  the  long  run  to  be  injurious  also  to  workmen 
and  to  the  general  public, — could  be  said  to-  have  been  realized 
in  the  working  of  it,  we  might  have  to  see  the  whole  fabric  on 
which  judges  have  so  much  laboured,  which  maeters  have  so  much 
feared,  which  has  called  into  being  a  whole  new  class  of  insurance 
business,  swept  away  altogether.  But  it  may  be  assumed  that 
Parliament  will  not  take  this  course.  The  influences  within  the 
Parliament  which  has  been  elected  since  that  of  1880,  under  a 
new  and  more  democratic  franchise,  are  more  likelv  to  extend  the 
operation  of  the  new  law  than  to  abolish  or  restrict  it.  Nor,  it 
must  be  admitted,  have  the  consequences  to  employers  been  so 
serious  as  were  feared.  Although  the  years  which  have  elapsed 
since  1880  have  been  years  of  exceptionally  dull  trade  and  great 
pressure  upon  capital,  we  have  seen  no  outcry  upon  this  subject. 
'Some  prudent  masters  have  insured  their  risks  in  one  or  other  of 
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the  Employers*  Liability  Insurance  Companies  wliich  have  sprung 
up,  and  have  for  reasonable  premiums  undertaken  the  risk  of 
having  to  pay  compensation,  or  to  dispute  liability  in  Court, 
and  these  masters  have  found  the  additional  burden  thus  imposed 
upon  them  not  too  great  to  bear.  We  have  indeed  noticed  in  the 
proceedings  of  one  public  trust — the  Clyde  Trust — a  disposition 
to  discontinue  the  payment  of  the  annual  premium,  because  it 
constituted  an  annual  expense  without  there  having  been  any 
accident  to  sliow  that  it  was  of  value.  We  rather  think  tliis 
body  continued  their  insurance,  and  we  will  hope,  for  the  sake  of 
themselves,  their  workmen,  and  their  insurance  company,  that  no 
accident  will  occur  during  the  continuance  of  the  risk  to  make 
them  have  the  satisfaction  of  thinking  that  the  damages  to  be  paid 
will  not  come  out  of  their  funds.  Again,  other  employers,  such  as 
the  great  railway  companies  and  some  of  the  colliery  owners,  have 
made  special  contracts  with  their  men  whereby  it  has  been  agreed 
that  the  Act  shall  not  apply  to  their  contracts  of  service.  They 
have,  for  reasons  satisfactory  to  both  parties,  "  contracted  out  of 
the  Act,"  as  it  has  been  called.  On  both  these  matters — insurance 
and  special  contract — we  shell  have  a  few  words  to  say  in  the  sequel. 

That  the  tendency  is  rather  to  extension  of  the  principle  of  an 
employer's  liability  to  one  servant  for  the  fault  of  another,  than  to 
restriction  of  it,  appears  from  two  Bills  to  continue  and  amend  the 
Act  which  have  been  brought  into  the  House  of  Commons,  and 
to  which  we  propose  shortly  to  refer.  They  will  furnish  a  text  on 
which  we  may  say  a  few  words  on  the  matters  in  which  the  Act 
— assuming  the  principle  to  be  continued — has  shown  in  its 
working  that  it  requires  to  be  amended. 

The  Act  of  1880  may  be  said  to  proceed  upon  the  principle 
that  where  a  servant  has  been  set  in  authority  by  his  master,  and 
his  negligence  caoises  an  injury  to  his  fellow-servant,  the  master 
shall  be  liable  for  that  negligence^  That  principle,  as  certain 
writers  have  explained,  is-  itself  a  compromise  between  conflicting 
views  of  legal  poMey,  but  what  is  moi-e  material  for  our  purpose 
is,  that  it  is  itself  not  fully  and  boldly  carried  out.  The  Act 
with  one  hand  limits  what  with  the  other  it  confers.  An  illustra- 
tion is  seen  in  the  amount  of  the  damage  which  the  injured  servant 
may  receive  from  the  ma-ster,  if  he  is  injured  by  an  accident  for 
which  the  writer  is  responsible  in  law.  It  is  the  ordinary  rule  of 
the  law  of  reparation  that  a  wrongdoer  shall  pay  to  the  man  he  has 
injured,  not  indeed  vindictive  damages,  but  the  amount  which, 
when  weighed  in  reasonable  scales,  shall  be  held  to  be  enough 
to  cover  tne  natural  consequences  of  his  wrong.  But  the  Act, 
though  it  has  imputed  fault  to  a  master,  and  made  him  liable  for  it, 
does  not  allow  the  injured  workman  to  recover  from  him  the  con- 
sequences which  have  actually  happened  from  such  fault,  and 
can  be  fairly  held  to  proceed  directly  from  it.  The  Legislature 
was  timid  about  the  new  liability  it  was  imposing,  and  directed 
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that  three  years'  wages  shouhl  be  the  maxiranm  of  the  damages  to 
be  recovered.  This  arbitrary  maximum  (derived  from  an  average 
of  the  damages  found  due  by  verdicts  in  accident  cases,  as  that 
average  was  arrived  at  by  tlie  law  officers  of  the  day  from  their 
experience  and  knowledge  of  such  cases)  has  not,  it  is  thought, 
justified  its  existence.  To  begin  with,  it  is  notorious  tliat  in  every 
case  in  which  the  injuries  have  been  at  all  serious,  whether  they 
have  resulted  in  death^  the  loss  of  a  limb,  or  the  mere  suffering 
from  severe  bruises  and  consequent  temporary  loss  of  employ- 
ment, this  maximum  sura  is  sued  for  in  every  case.  It  is  not  too 
much  for  a  lost  arm,  it  is  not  enough  for  a  lost  life,  but  it  is  pre- 
sented to  the  jury  in  every  case  for  them  to  work  their  will  upon, 
with  the  chance,  always  a  great  one,  as  every  practitioner  knows, 
that  they  will,  if  they  give  damages  at  all,  fix  a  sum  somewhat 
less  than  the  sum  in  the  issue.  Why  not,  if  there  is  to  be  any 
liability,  have  the  courage  of  our  convictions,  and  let  the  jury 
give  the  sufferer  what  will  compensate  him  for  his  sufferings? 
But  the  defect  may  be  more  serious  still  when  the  workman 
injured  is  young,  and  is  for  that  reason  earning  small  wages  at 
the  time  he  is  injured.  His  injuries,  if  they  are  permanent  at  alU 
are  the  more  distressing  because  of  the  prospect  he  might  have 
had  of  future  health  and  vigour.  An  actual  case  may  be  stated 
in  which  the  writer  was  engaged  on  behalf  of  the  master  but  a  few 
months  ago.  The  action  arose  out  of  an  accident  which  caused 
the  death,  after  intense  suffering,  of  a  young  workman  in  an 
engineering  business.  He  was  about  seventeen  years  old,  and, 
because  he  was  still  an  apprentice,  his  wages  were  very  small.  It 
was  doubtful  whether  the  master  was  not  liable — if  at  all — at 
common  law  as  well  as  under  the  Employers'  Liability  Act,  and  it 
was  further  open  to  argument  whether  the  injury  was  not  in  any 
view  one  for  which  the  common  law  rather  than  the  Act  furnished 
the  appropriate  remedy.  But  the  damages  were  in  the  one  case 
unlimited,  and  might  have  been  £1000;  in  the  other  case  the 
maximum  the  statute  gave  was  much  under  £50,  and  before  the 
case  went  to  a  jury  the  pursuers  were  glad  rather  to  accept  a 
tender  of  the  whole  of  the  trifling  sum  the  Act — assuming  it  to 
apply— could  give  them,  rather  than  to  risk  a  litigation  in  which 
the  verdict  might  be  hostile,  and  would  only,  if  it  were  given 
under  the  Act,  give  them  what  they  were  offered.  It  is  not  said 
tliat  they  were  entitled  to  anything  at  all.  The  defence  was  for- 
midable, and  might  well  have  succeeded.  But  if,  as  was  a  reason- 
able view  enougn,  the  Act  was  the  proper  remedy,  the  amount  of 
damages  it  allowed  to  be  recovered  for  the  death  of  a  strong 
young  man  with  every  prospect  of  long  life  before  him  was  sadly 
inadequate. 

Of  the  two  Bills  before  us,  one — that  prepared  by  Mr.  Arthur 
O'Connor  and  others — proposes  to  deal  with  this  matter ;  the  other 
—that  prepared  by  Mr.  Burt,  Mr.  Broadhurst,  and  others — does  not 


employers'  liability.  253 

deal  with  it  at  all.  Mr.  O'Connor  proposes  a  remedy  which,  while 
it  would  not  necessarily  give  the  injured  person  compensation  for 
what  he  has  suffered,  would  mitigate  the  anomaly  on  which  we 
have  been  commenting.  He  proposes  that  if  the  Court  think,  in 
a  case  in  which  the  injured  workman  is  a  person  under  twenty-one, 
that  three  years'  wages  would  be  inadequate  compensation  for  the 
injun%  '*  then  upon  an  express  finding  to  that  effect,  compensation 
may  be  awarded  to  the  extent  of  a  sum  not  exceeding  £150." 
This  provision,  if  it  become  law,  would  be  a  great  improvement 
upon  the  Act  of  1880,  anfl  the  proposal  forms  one  of  the  points  on 
which  Mr.  O'Connor's  Bill  is  better  than  that  of  Mr.  Burt. 

In  another  matter  also  the  Act  of  1880  is  in  serious  need  of 
amendment,  and  both  the  Bills  before  us  propose  to  amend  it. 
We  refer  to  the  matter  of  notice  of  injury.  As  is  well  known,  the 
4th  section  of  the  original  Act  provided,  as  a  condition  pre- 
cedent to  an  action,  that  there  shall  be  given  to  the  employer 
within  six  weeks  of  the  accident,  a  notice  that  injury  has  been 
sustained.  The  only  exception  to  this  rule  is,  that  if  death  has 
resulted  from  the  accident,  the  want  of  notice  is  no  bar  to  the 
action  if  the  judge  shall  be  of  opinion  that  there  was  reasonable 
excuse  for  such  want  of  notice.  The  notice,  it  has  been  held, 
must  be  in  writing,  or  it  could  not  come  up  to  certain  conditions 
which  are  specified  in  sec.  7  {Moyle  v.  Jenkins,  L.  R.  8  Q.  B.  D. 
116).  Now  as  the  notice  is  •*  notice  of  injury,"  and  the  object 
of  it  IS  plainly,  as  was  said  by  one  of  the  judges  in  that  case,  **  to 
prevent  frivolous  actions,  and  to  enable  the  employer  to  ascertain 
whether  he  is  liable,  or  whether  there  has  been  an  injury  at  all, 
or  whether  the  claim  is  fraudulent,"  it  seems  too  strict  to 
require  a  notice  which  can  give  no  information  at  all  to  a  master, 
for  the  simple  reason  that  he  knows  all  about  the  matter  already, 
and  a  notice  can  tell  him  nothing.  Yet  the  terms  of  the  Act 
of  1880  are  so  strict  as  to  require  a  workman,  even  in  such  a  case, 
to  give  a  notice,  and  to  entitle  a  master  to  have  the  action  thrown 
out  for  want  of  it.  Thus  sundry  cases  which  are  reported,  and 
many  others  which  have  never  come  into  Court  at  all.  have 
failed  for  no  reason  in  their  merits,  and  for  no  defect  in  infor- 
mation which  was  needed  to  put  the  employer  on  his  inquiries — 
to  which  information  he  is  certainly  entitled, — but  just  because 
he  was  entitled,  as  a  matter  of  form,  to  insist  on  a  written  state- 
ment of  what  be  well  knew.  In  a  remedial  statute,  and  one  which 
is  intended  for  the  benefit  of  people  in  humble  life,  such  a  strict- 
ness of  form  seems  to  be  a  blot.  Nor  is  the  remedy  hard  to  seek. 
It  should  lie  in  the  line  of  those  cases  which  the  Act  itself  contem- 
plates where  death  has  followed,  that  is,  of  making  the  notice  not  a 
condition  precedent  of  which  nothing  can  excuse  the  absence,  but 
a  thing  the  want  of  which  will  be  excused  when  it  can  be  shown 
to  the  Court  that  the  master  already  had  all  the  information  it 
could  give  him,  and  had  so  acted  as  to  show  the  workman  that  he 
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had  that  inrormation^  This  would  not  be  an  nndue  relaxation. 
It  would  leave  every  inducement  to  the  workman  to  give  a  notice, 
while  it  would  leave  to  the  employer  every  security  for  getting 
the  information  he  needs,  but  would  shut  him  out  from  pleading; 
— or  i*ather,  a  company  with  which  he  is  insured  from  maintaining 
in  his  right — ^that  he  did  not  get  notice  of  an  injury  of  which  he 
was  well  aware,  and  was,  perhaps,  an  eye-witness. 

Mr.  0*Connor  s  Bill  proposes  to  enact  that  the  Court  may  hold 
a  notice  to  be  valid  even  though  it  does  not  "  satisfy  the  require- 
ments of  sec.  7,"  which  directs  that  a  notice  shall  give  the  name 
and  address  of  the  person  injured,  and  the  cause  and  date  of 
injury,  and  states  that  it  is  to  be  served  in  a  particular  manner. 
Tiie  result  of  this  would  probably  be  too  great  laxity,  since  it  woulil 
lead  to  the  construction  that  writing  is  not  necessary  at  all 
in  a  notice.  The  reader  will  see  from  Moyle  v.  Jenkins^  already 
cited,  that  it  was  from  the  requirements  of  sec.  7  that  the  inference 
was  deduced  that  the  notice  must  be  in  writing.  Now  it  would 
seem  to  us  desirable  to  maintain  a  written  notice,  dispensing  with 
it  onlv  in  such  circumstances  as  those  to  which  we  have  alluded. 
But  Mr.  O'Connor's  Bill  goes  on  to  propose — in  terms  which  make 
it  quite  clear  that  he  is  not  anxious  to  have  written  notices,  and 
is  content  to  have  proof  in  the  course  of  the  case  that  the  employer 
had  the  "  knowledge,"  which  is  more  essential  than  the  "  notice  " 
which  is  to  lead  to  it — that  *'  if  it  shall  appear  to  the  Court  that, 
within  the  time  limited  by  the  principal  Act  for  giving  such  notice, 
the  employer  or  his  agent  or  representative  or  any  pti'son  for  wlwni 
he  18  responsible  under  tlie  principal  Act  or  this  Act  hjad  Twtice  or 
knowledfe  of  the  injury  sustained  by  the  workman,  the  Court  may 
direct  that  such  action  shall  proceed  and  be  maintainable  notwith- 
standing that  such  notice  as  aforesaid  had  not  been  ^iven."  The 
result  would  be  one  which  we  do  not  much  quarrel  with — ^that  the 
case  would  be  allowed  to  proceed  on  the  merits,  leaving  the  fact  of 
notice,  or  even  of  knowledge,  of  the  injury  to  be  brought  out  in 
the  course  of  the  proof.  But  we  think  Mr.  O'Connor  too  much 
extends  the  class  of  pei*sons  whose  knowledge  of  the  injury  will 
be  sufficient  to  make  the  action  maintainable.  A  master  would 
never  be  put  upon  his  inquiry,  and  enabled  to  ascertain  at  the 
favourable  time  the  facts  of  the  case  to  be  subsequently  brought 
against  him,  by  the  fact  that  some  foreman  of  a  squad  who  was 
{)erhaps  the  very  |)erson  of  whose  fault  it  is  desirable  tiiat  the  master 
shall  have  speecly  knowledge  through  being  informed  of  the  result, 
liad  knowledge  of  the  injury.  It  seems  to  us  that  good  policy 
requires  that  the  knowledge  should  be  brought  to  head -quarters, — 
to  the  master  himself,  or  the  manager  of  the  work, — ^and  con- 
sequently that  Mr.  O'Connors  clause  would  so  much  relax  the 
requisites  of  the  notice  and  the  value  of  giving  it,  that  his  clause 
would  put  something  on  the  workman  to  prove  without  con- 
ferring a  corresponding  benefit  on  any  one* 
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The  other  Bill,  Mr.  Burt's,  proposes  to  fr\ve  tlie  Court  a  power  to 
amend  a  notice  or  dispense  with  it,  if  in  the  circumstances  that  be 
thought  just,  and  further,  if  there  was  either  reasonable  excuse 
for  the  want  of  notice,  or  "  if  the  employer  or  his  agent  or  repre- 
sentative had  knowledge  or  notice  of  the  occurrence  of  the 
accident,  and  of  the  fact  that  the  workman  was  injured  thereby." 
For  reasons  which  will  appear  from  what  we  have  said,  we  much 
prefer  this  clause  to  that  which  appears  in  Mr.  O'Connor's  Bill, 
but  we  think  that  the  words,  ^*  amend  any  defect  in  a  notice," 
might  well  be  deleted,  since  the  whole  purpose  of  a  notice  is  to 
inform  the  employer,  and  once  he  is  in  Court  in  an  action  the 
purpose  of  a  notice  is  at  an  end,  and,  as  appears  to  us,  the  grounds 
on  which  an  amendment  of  notice  could  fairly  be  moved  for 
would  justify  the  Court  in  dispensing  with  a  notice  altogether. 

Both  Bills  before  us  deal  with  what  is  known  as  *'  contracting 
out  of  the  Act,"  and  both  propose  to  invalidate  contracts  between 
the  master  and  servant,  whereby  the  liability  introduced  by  the 
Act  of  1880  is  excluded.  This  means  that  the  servant  is  to  have 
the  benefit  of  the  statutory  right  to  recover  compensation,  even 
though  he  would  himself  prefer  to  give  up  that  right  of  action  for 
reasons  satisfactory  to  himself.  Mr.  O'Connor  proposes  this  in 
the  sweeping  form  of  invalidating  all  such  contracts  made  prior 
to  his  amending  Act  becoming  law,  provided  that  the  cause  of  action 
arises  after  that  event.  Mr.  Burt  would  allow  such  contracts  to 
stand  as  were  made  before  the  passing  of  the  amending  statute. 
Both  propose  that  in  estimating  the  compensation  to  be  awarded, 
the  value  of  the  employer's  contribution  to  an  insurance  fund  for 
the  behoof  of  the  workman — Mr.  O'Connor's  neater  and  more 
effective  clause  proposing  that  this  shall  be  done  to  the  extent  to 
which  any  person  who  would  otherwise  be  entitled  to  compen- 
sation under  the  Act  of  1880,  **  has  actually  received  compensation 
out  of  such  payment  or  contribution  at  the  expense  of  such 
employer." 

It  may  be  useful  to  refer  to  an  actual  illustration  of  the  work- 
ing of  an  express  contract  that  the  Act  shall  not  applv.  We 
refer  to  GHJiths  v.  Earl  of  Dudley  (L.  R.  9  Q.  B.  D.  357),  in 
which  the  facts  were,  that  by  the  conditions  of  the  employment 
the  employer  and  the  workmen  should  contribute  to  a  *'  field  box  " 
or  benefit  society,  and  that  in  consideration  of  the  former's  pay- 
ment^  and  of  the  employment,  the  workmen  should  look  to  the 
funds  of  that  benefit  society  alone  for  compensation  for  injury 
received  during  the  employment,  and  the  employer  should  not  be 
liable  under  the  Employers'  Liability  Act.  Griffiths  having  been 
killed  bv  an  accident  for  which  there  would  have  been  liability 
under  the  Act,  his  widow  sued  under  it  for  damages,  but  the 
defence  was  sustained  that  the  contract  of  her  husband  was  to 
rely  on  the  ^^  field  box  "  funds  and  not  on  the  Act,  and  that  it 
was  a  lawful  and  valid  contract.    Messrs.  Roberts  and  Wallace,  in 
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their  admirable  work  on  the  Liability  of  Employers,  reviewed  a 
few  months  ago  in  this  Journals  have  expressed  a  doubt  of  this 
decision  in  respect  of  the  provisions  of  the  Truck  Act  (1  and  2 
Will.  IV.  c.  37),  but  the  ground  of  their  doubt  does  not  lie 
within  our  present  sphere  of  inquiry.  The  decision  has  been 
understood  to  settle  that  the  Legislature  did  not  intend  to  exclude 
such  special  contracts  from  being  made.  The  result  of  Mr. 
O'Connor's  clause,  were  it  to  become  law,  would  be  that  in  such  a 
case  the  compensation  payable  out  of  the  'afield  box"  would  be 
imputed  to  the  compensation  which  the  defendant  would  have 
to  pay. 

The  larger  question  is,  whether  tliere  is  any  good  ground  for 
Parliament  going  back  upon  the  decision  to  which  it  came,  after 
both  views  had  been  fully  argued,  not  to  prevent  workmen  from 
entering  into  the  contracts  which  they  think  most  in  their  own 
interest.  We  assume  that  Mr.  O'Connor's  clause  will  have  the 
effect  he  wishes,  that  no  workman  shall  owing  to  such  a  contract 
be  deprived  of  any  of  his  statutory  remedy,  and  that  he  shall  not 
on  the  other  hand  have  more  than  that,  because  his  employer  has 
paid  into  an  insurance  fund  for  his  benefit.  But  the  man  may  think 
a  system  of  perfect  freedom  to  contract  on  this  point  more  for  his 
interest,  and  he  may  be  right  in  thinking  so.  It  is  noticeable  that 
the  employees  of  at  least  one  great  English  railway  company  have 
expressed  their  views  on  this  point  in  no  uncertain  terms,  by  the 
monster  petition  they  have  presented  against  the  proposed  altera- 
tion of  the  law,  and  the  importance  of  their  opposition  is  increased 
when  we  remember  the  exceptional  position  of  railway  servants 
under  the  existing  Act.  The  argument  against  the  proposed 
change  can  never  be  better  stated  than  was  done  by  Lord  Sher- 
brooke  in  a  draft  report  presented  by  him  to  the  Committee  which 
considered  the  matter  in  1880 : — 

*^  On  the  one  hand,  it  is  urged  that  the  liability  to  compensate 
is  a  great  means  of  preventing  accidents,  by  enlisting  the  sym- 
pathy of  the  master  as  strongly  as  possible  on  the  side  of  safety, 
and  that  the  operatives  are  too  reckless  to  value  the  security  for 
an  injury  which  they  never  expect  to  suffer.  On  the  other  hand, 
it  seems  strange  to  extend  the  disability  which  is  attached  \jo 
lunatics  on  the  ground  of  their  infirmity,  to  children  on  account 
of  their  tender  years,  and  to  sailoi*s  by  a  very  questionable  policy 
on  account  of  their  notorious  imprudence,  to  those  men  who  are 
the  very  strength  and  mainstay  of  the  country,  and  to  whom  more, 
perhaps,  than  to  any  other  class  England  is  indebted  for  her 
wealth  and  her  greatness.  It  is  hard  to  understand  why  a  man 
should  be  free  to  contract  in  all  the  other  affairs  of  life,  and  yet 
be  treated  as  incompetent  to  judge  for  himself  on  a  subject  with 
which  he  is  peculiarly  well  acquainted,  and  in  which  he  is  deeplj' 
interested.  •  •  .  A  case  of  overwhelming  necessity  must  be  pro* 
duced  before  making  so  startling  an  exception  to  the  ordinary 
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coarse  of  law."  It  seems  to  us  that  no  such  case  of  overwhelming 
necessity  has  yet  been  made  out. 

We  are  glad  to  observe  that  neither  of  the  Bills  now  under 
discussion  proposes  to  include  seamen  within  the  definition  of 
workmen  in  the  Employers*  Liability  Act.  That  change  would, 
though  high  authority  has  been  produced  in  its  favour,  be  highly 
undesirable  and  inexpedient.  Tnat  seamen  are  not  harshly  dealt 
with  by  the  law  in  questions  with  their  employers  arising  out  of 
accidents  for  which  the  latter  can  fairly  be  blamed,  will  appear  if 
the  reader  cares  to  consult  the  opinion  of  the  Lord  President  in 
the  recent  case  of  Bothwell  v.  Hutchison^  23  S.  L.  R.  307. 

We  had  intended  briefly  to  refer  to  certain  other  amendments 
proposed  on  the  Act  of  1880,  but  have  exceeded  our  present 
limits,  and  must  return  to  the  subject,  if  permitted,  on  a  future 
occasion. 


Eebtetos. 


The  Soman  Law  of  Damage  to  Property :  heing  a  Comrrvtrdary  on 
the  2itle  of  the  Digest  Ad  Legem  AquUiam  (ix,  2),  loith  an 
Introduction  to  tlie  Study  of  the  Corpus  Juris  CivUis,  By 
Erwin  Grueber,  Dr.  Jr.,  M.A.,  and  Reader  in  Roman 
Law  in  the  University  of  Oxford.  Oxford :  At  the  Clarendon 
Press,  1886. 

This  book  may  be  regarded  as  one  of  the  fruits  of  the  increasing 
attention  that  is  now  being  paid  in  England  to  the  study  of  the 
Roman, Law.  It  appears  that  the  Board  of  the  Faculty  of  Law 
in  the  University  of  Oxford  has  recently  prescribed  the  title  of  the 
Digest  '*  Ad  Legem  Aquiliam  *'  as  one  of  the  subjects  of  examina- 
tion in  the  "  Final  School  of  Jurisprudence,"  and  Dr.  Grueber  has 
written  this  book  with  the  intention,  which  we  think  he  has  suc- 
ceeded in  fulfilling,  of  furnishing  students  with  assistance  in 
obtaining  a  knowledge  of  that  portion  of  the  Digest. 

The  book  is  divided  into  two  parts ;  the  first — being  intended 
specially  for  students — is  in  the  form  of  a  commentary  upon  the 
title  of  the  Digest  Ad  Legem  Aquiliam  (ix.  2),  in  which  all  the 
passages  of  the  title  are  translated  and  commented  on  in  consecu- 
tive order.  The  second  part  consists  of  a  systematic  exposition  of 
the  Roman  law  of  damage  to  property.  In  addition  to  these  main 
divisions  of  the  book,  there  are  a  short  and  useful  introduction  to 
the  study  of  the  Corpus  Juris  Civilis  at  the  beginning,  and  an 
excellent  summary  of  the  contents  of  Part  II.  at  the  end  of  the 
book,  the  latter  being  apparently  intended  to  serve  the  purpose  of 
an  index.  The  author's  mode  of  treating  the  subject,  as  he  admits 
in  the  Preface,  necessarily  involves  a  considerable  amount  of  repeti- 
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tion,  bnt  this  does  not  detract  from  the  value  of  the  book  as  an 
educational  treatise,  and  the  impression  left  by  a  perusal  of  it  is 
that  it  is  a  very  thorough  and  satisfactory  piece  of  work.  Accord- 
ing to  Dr.  Grueber,  the  lex  Aquilia  was  passed  in  the  year  4ti7 
A.u.G. ;  he  founds  this  belief  upon  various  circumstances,  and 
upon  a  statement  by  Theophilns  commenting  upon  Inst.  iv. 
3.  15,  and  expressly  stating  that  this  law  was  passed  in  a  time  of 
discord  between  patricians  and  plebeians.  Dr.  Grueber  thinks 
that  this  statement  points  clearly  to  the  secession  of  the  Plebs  in 
Trumtem  Janicviunij  which  took  place  in  the  year  mentioned.  The 
Aquilian  law  was  a  plebiscUum  or  statute  passed  by  the  comUia 
trumta  on  the  request  of  Aquilius,  a  tribune  of  the  Plebs,  and  in 
accordance  with  the  universal  usage  it  was  thenceforward  known 
by  the  name  of  the  magistrate  who  had  drawn  and  proposed  it. 
In  an  interesting  discussion  concerning  the  relation  of  the  lex 
Aquilia  to  the  more  ancient  Roman  law  of  damage  to  property. 
Dr.  Grueber  points  out  that  while,  historically  speaking,  Ulpian  is 
wrong  in  stating  that  the  lex  Aquilia  abolished  all  previous  laws 
dealing  with  the  subject  of  damage  unlawfully  done  to  property, 
yet  if  his  statement  be  accepted  as  meaning  that  in  his  time  the 
lex  Aquilia  was  really  tlie  only  legislative  basis  of  the  law  on 
that  subject,  it  is  correct. 

While  the  exact  text  of  the  Aquilian  law  has  not  been  handed 
down  to  us,  we  have  its  fundamental  provisions  as  contained  in  Its 
first  and  third  chapters  reproduced  by  Gains,  D.  9.  2.  2  pr.j  and 
by  Ulpian,  D.  9.  2.  27.  5.  The  translations  of  these  passages  as 
given  by  our  author  are  as  follows  : — '*  If  a  man  has  unlawfully 
killed  a  slave  or  four-footed  cattle  belonging  to  another  person, 
then  he  shall  be  obliged  to  pay  to  their  owner  whatever  was  their 
highest  value  in  that  year,  t.e.  the  year  previous  to  the  injury^  by 
which  the  death  of  the  slave  or  cattle  was  caused,"  and  in  a  follow- 
ing part  of  the  law  it  is  provided  that  the  defender  "  who  denies 
liis  liability  may  be  sued  for  double  damages."  The  third  chapter 
of  the  law  is  translated  in  these  tenns:  *'If  anyone  has  done 
damage  to  the  property  of  another  other\inse  than  by  killing  his 
slaves  or  his  cattle,  he  shall  be  bound,  in  respect  of  what  he  has 
unlawfully  burned,  crashed,  or  broken,  to  pay  as  much  money  to 
the  owner  as  the  thing  shall  have  been  worth  during  the  last 
thirty  days."  Such,  with  some  alterations  which  seem  to  be 
necessitated  by  other  passages  of  the  Digest,  was  the  comparatively 
rude  and  simple  groundwork  on  which  the  Roman  law  of  damage 
to  property  was  oased.  The  action  under  the  Aquilian  law  was, 
in  terms  of  the  provisions  above  quoted,  originally  restricted  to 
the  cases  of  ])ersons  killing  slaves  or  quadrupeds,  and  of  burning, 
crushing,  and  breaking  things,  and  the  action  founded  on  these 
delicts  all  along  continued  to  be  known  as  the  *'  actio  legis  Aquilia 
directa;**  but  as  time  went  on,  the  operation  of  the  law  was 
extended  to  all  kinds  of  damage  by  means  of  actiones  utiles  and 


REVIEWS.  259 

nctiones  in  factum  ex  lege  Aquilia.    The  extension  thus  effected 
was  properly  speaking  an  extension  by  way  of  analogy  to  cases 
which  were  not  intended  to  be  included  in  the  statute,  but  to 
which  the  principle  underlying  the  statute  applied  with  equal  force 
as  to  the  special  cases  mentioned  in  it.     As  pointed  out  by  Dr. 
Grueber,  Roman  law  was  developed  very  largely  by  way  of  analogy, 
although  the  term  "interpretation"  is  loosely  used  by  Roman  jurists 
as  embracing  this  mode  of  extension  of  the  law  as  well  as  its  exten- 
sion by  interpretation  proper.     The  extension  of  the  operation  of 
the  Aquilian  law  took  efifect  in  the  three  directions  of  enlarging 
the  class  of  injuries  for  which  reparation  could  be  recovered,  and 
the  class  of  pei^sons  who  might  sue  or  be  sued  for  such  reparation, 
and  in  altering  the  mode  of  assessing  damage.     Thus  by  means  of 
an  actio  infa/ium  damage  might  be  recovered  where  a  person  had 
caused  the  death  of  a  slave  or  quadruped  without  a  physical  act 
of  his  own,  as,  for  instance,  where  a  person  had  frightened  a  horse 
and  so  caused  the  horse  to  throw  a  slave  who  was  riding  him  into 
a  river,  whereby  the  slave  was  drowned  ;  or  where  a  person  shut  up 
without  food  cattle  that  he  had  lawfullv  arrested,  and  they  died  of 
hunger.     Similarly,  under  an  a/^tio  in  factum,  a  person  was  made 
liable  for  damage  by  fire  not  only  where  he  had  actually  set  fire  to 
something  belonging  to  his  neighbour,  but  where,  for  instance,  he 
had  set  fire  to  stubble  in  his  own  field  and  sparks  from  it  set  his 
neighbour's  field  on  fire.     In  these  cases,  however,  there  was  real 
damage  done  to  animal  or  thing,  ** damnum  corpori datumy^  if  not 
c4>rpoTe  datum;  but  there  are  other  cases  where  there  was  no  damage 
either  corpori  datum  or  corpore  datuiUy  and  yet  an  actio  in  factum 
ex  lege  Aquilia  was  applicable,  as,  for  instance,  where  without  the 
c-orporeal  substance  of  a  thing  being  injured,  the  thing  was  lost 
or  rendered  useless  to  its  owner  by  the  unauthorised  act  of  some 
other  person.      Similarly  the  Aquilian  law  was  extended  with 
regard   to  the   persons   who  might  sue  or  be  sued  under  it ; 
thus,  while  an   Aquilian  action  originally  was   competent  only 
between  Roman  citizens,  subsequently,  by  a  change  in  the  formula^ 
it  was  allowed  to  be  brought  by  or  against  aliens,  and  guardians 
were  allowed  to  sue  or  be  sued  for  injury  done  by  or  to  their  wards ; 
further,  its  benefits  were  extended  not  only  to  actual  owners  of 
property,  but  to  those  having  a  mere  jus  in  re  aliena.     With  regard 
to  the  assessment  of  damages,  while,  as  we  have  seen,  the  defender 
was  to  be  condemned  according  to  the  first  chapter  of  the  Aquilian 
Statute,  to  pay  to  the  pursuer  the  highest  value  within  the  pre- 
vious year  of  the  slave  or  quadruped  killed,  and  according  to  the 
third  chapter,  the  value  of  the  thing  destroyed  within  the  last  thirty 
days,  the  jurists  gradually  interpreted  it,  in  view  of  the  require- 
ments of  advancing  civilisation,  to  embrace  compensation  for  the 
whole  loss  caused  to  the  pursuer  by  a  wrongful  act,  his  so-called 
**  interesse,''  that  is,  the  difference  between  the  value  of  the  whole 
proj)erty  of  the  pursuer  at  the  date  of  the  action,  aud  the  value 
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which  his  property  would  have  possessed  had  the  wrongful  act  not 
been  committed.  In  this  way,  under  the  later  law,  a  pursuer 
might  recover  rot  only  the  damage  done  to  a  horse  which  might 
have  been  killed  or  injured,  but  the  depreciation  caused  to  the 
four-in-hand  chariot  team  of  which  the  slain  horse  had  formed 
one.  Similarly  a  person  was  held  entitled  to  recover  not  only  the 
value  of  a  document  which  had  l>een  burned,  but  also  any  loss 
suffered  by  his  being  prevented  from  proving  a  claim  by  means  of 
the  document  But,  further,  not  only  was  the  so-called  damnum 
emergens  directly  or  indirectly  sustained  by  the  pursuer  taken  into 
account  in  assessing  damages  under  an  Aquilian  action,  but  the 
negative  damage,  or  as  it  was  called  the  lucrum  cessans^  became 
recoverable  under  it.  A  very  peculiar  case  of  this  kind  is  men- 
tioned in  D.  9.  2.  23.  4,  in  which  a  slave  had,  in  conspiracy  with 
other  persons,  committed  extensive  frauds  in  administering  his 
master's  property,  and  the  master  therefore  intended  to  examine 
him  by  torture  in  order  to  find  out  the  names  of  his  accomplices; 
but  before  this  was  done  the  slave  was  killed  by  a  third  person. 
It  was  said  in  that  case  that  compensation  should  be  given  not 
only  for  the  value  of  the  slave  killed,  but  also  for  the  loss  which 
the  pursuer  suffered,  by  being  unable  to  discover  and  sue  the 
accomplices  of  his  slave  (or  their  masters)  on  account  of  the 
wrong  committed  by  them.  Without  professing  to  give  an 
opinion  as  to  the  soundness  of  this  view,  according  to  Roman 
Law  it  occurs  to  us  that  the  damage  here  proposed  to  be  given 
was  too  consequential  or  remote  to  be  taken  into  account  in  an 
action  of  damages,  and  that  a  similar  decision  would  not  be  given 
by  a  Court  of  Law  in  tliis  country. 

We  may  notice  for  a  moment  the  doctrine  of  Contributory 
Negligence  as  expounded  by  Dr.  Grueber.  According  to  him, 
tlie  Roman  jurists  founded  that  doctrine  on  a  theory  of  cutpa- 
compensatiOj  under  which  a  set-oif  was  supposed  to  take  place 
between  the  fault  of  the  pursuer  on  the  one  hand  and  th6 
fault  of  the  defender  on  the  other.  This  seems  to  be  rather  a 
doubtful  foundation  for  the  doctrine;  the  legal  doctrine  of  com- 
pensation proceeds  upon  there  being  on  each  side  a  substantive 
value  or  claim,  the  one  of  which  extinguishes  the  other.  But 
the  examples  given  in  the  Digest  of  culpa-compenscUio  involve  no 
circumstance  of  this  kind ;  one  instance  given  is  where  a  slave 
was  struck  by  a  javelin  when  crossing  tlie  ground  devoted  to 
javelin  exercise,  and  it  was  held  that  his  master  coald  not  recover 
damages  because  the  slave  was  himself  in  fault  in  recklessly  cross- 
ing a  dangerous  place.  Neither  in  this  case,  nor  in  any  of  the 
similar  cases  recorded  in  the  Digest,  was  any  injury  done  to  the 
defender  in  the  action,  and  no  claim  therefore  could  exist  at  his 
instance  against  the  pursuer,  as  happens  in  cases  where  cam" 
pensatio  injuriarum  is  pleadable,  it  is  thei'efore  difficult  to  see 
how  the  doctriue  of  compensation  can  apply;   and  the  phrase 
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mlpa'Compensaiio  seems  still  more  inappropriate  if,  as  Dr.  Grueber 
states  (p.  228),  the  principle  of  culjHi'Compensatio  is  based  on 
the  maxim  that  a  person  who  by  his  own  fault  suffers  a  damage 
has  not  been  damaged  in  the  eyes  of  the  law,  quod  guis  ex  culpa 
ma  damnum  sentit  rum  intelligitur  damnum,  sentirCy  D.  50. 17.  20;^. 
This  maxim,  it  seems  to  us,  correctly  sets  forth  the  true  legal  basis 
of  the  doctrine  of  contributory  negligence,  the  species factineciiss'dry 
to  raise  the  plea  of  contributory  negligence  being  that  the  damage 
complained  of  either  would  not  have  occurred,  or  might  have  been 
avoided,  but  for  the  fault  of  the  pursuer  himself.  What  this  has 
to  do  with  any  doctrine  of  compensation  it  is  not  easy  to  say. 

According  to  Dr.  Grueber,  the  requirements  of  an  Aqnilran 
action  were  five, — (1)  That  a  thing  was  damaged  by  the  positive 
act  of  the  defender  :  (2)  That  the  act  was  done  without  a  right 
which  would  entitle  the  defender  to  such  an  interference  with 
another's  property  :  (3)  That  there  was  culpa  on  the  part  of  the 
defender:  (4)  That  the  injury  caused  a  loss  to  the  pursuer's 
property;  and  (5)  That  the  pursuer  had  ownership  in  the  thing, 
or  a/M5  in  re  aliena,  or  at  least  a  contractual  riglit  which  emitted 
him  to  take  its  fruits  instead  of  the  owner.  All  these  require- 
ments, and  the  principles  which  underlie  them,  are  ably  discussed 
by  Dr.  Grueber  in  both  parts  of  the  work.  He  points  out 
that  the  act  wliich  entails  liability  must  in  every  case  be  a 
commission^  and  shows  very  ingeniously  how  the  cases  which 
at  first  sight  seem  to  imply  liability  for  omissions,  when  properly 
examinecl  really  prove  to  be  cases  of  liability  for  positive  acts. 
The  second  and  third  requirements  above  noticed  were  expressed 
by  the  Roman  law  in  the  single  word  injuria^  which  contains  two 
elements, — (1)  that  the  act  was  done  by  the  defender  without 
his  having  a  right  to  do  it,  and  (2)  that  it  was  due  to  his  ckdpa. 
It  follows  from  this  there  was  no  action  under  the  Aquilian  law 
for  damage  done  by  a  magistrate,  e.g.  an  (jedile,  in  the  exercise  of 
Ins  public  doty,  or  for  damage  done  by  a  person  acting  in  self- 
defence  or  under  the  pressure  of  urgent  necessity.  A  great 
number  of  interesting  examples  are  given  in  the  Digest,  and  dis- 
cussed by  Dr.  Grueber  under  these  various  heads.  How  much 
violence  may  be  done  to  a  burglar  {fur  noctumus)  without 
incurring  liability  under  the  Aquilian  statute?  What  degree 
of  necessity  entitles  seamen  to  cut  the  cables  or  nets  of  other 
ships,  or  to  thrqw  overboard  cargo  belonging  to  another?  or  What 
degree  of  reasonable  apprehension  would  entitle  a  person  to  pull 
down  a  house  which  stood  between  his  own  and  a  conflagration  t — 
are  some  of  the  questions  discussed  in  the  various  fragments  com- 
mented on  and  arranged  by  our  author.  It  also  follows  that 
there  is  no  injuria  where  an  act  is  done  in  virtue  of  a  private 
right;  but  if  a  person  acted  in  excess  of  his  right,  or  exercised  it 
merely  for  the  purpose  of  injuring  another  person,  he  was  liable 
under  the  Aquilian  action. 
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The  Aqiiilian  law  does  not  distinguish  different  degrees  of  culpa^ 
but  according  to  the  decisions  of  the  Roman  jurists  a  person  might 
be  considered  in  culpa  if  he  had  not  observed  the  conduct  wliich 
under  the  particular  circumstances  would  have  been  observed  by 
a  diligens  pater  famUias.  This,  however,  as  pointed  out  by  our 
author,  is  an  average  objective  standard,  and  required  sometimes 
a  higher  and  sometimes  a  lower  degree  of  care  or  effort  according 
to  circumstances.  A  higher  degree  is  required,  for  instance,  where 
any  person  undertakes  to  do  professional  work  for  imperitiu  ctUpcc 
adnumeratu7\w\\i\e  many  examples  are  given  where  a  comparatively 
low  degree  of  care  is  required.  There  were,  however,  exceptional 
cases  in  which  the  want  of  ordinary  care  did  not  infer  liability,  as 
where  a  free  person  caused  damage  to  one  whom  he  was  voluntarily 
serving,  or  where  soldiers  injured  persons  who  were  crossing 
places  set  apart  for  the  purpose  of  military  exercises,  or  where 
injury  was  done  by  one  person  to  another  in  the  course  of  games 
requiring  strength  and  skill,  such  as  pugilistic  combats  or  wrestling 
matches.  This  last  exception  is  one  of  the  many  proofs  we  possess 
of  the  high  estimation  in  which  athletic  exercises  and  games  were 
held  in  ancient  Rome,  and  the  cai-e  that  was  taken  to  exclude 
from  the  law  anything  that  might  prevent  people  readily  joining 
in  such. 

We  have  not  space  to  touch  on  many  other  interesting 
questions  dealt  with  by  Dr.  Grueber,  such  as  the  parties  to  the 
Aquilian  action,  the  principles  of  evidence  applicable  thereto,  and 
the  character  of  the  Aquilian  action  itself.  We  must  refer  our 
readers  to  the  book  itself  for  these  and  other  topics.  And  in 
conclusion,  we  would  express  the  hope  that  this  valuable  little 
treatise  will  not  be  the  last  contribution  that  Dr.  Grueber  will 
make  to  our  legal  literature  in  the  department  of  Roman  law. 


The  Elements  of  Jurisprudence.  By  Thomas  Ersktne  Holland, 
D.C.L.,  etc.  Third  Edition.  Oxford:  At  the  Clarendon 
Press. 

This  new  edition  of  Professor  Holland's  admirable  treatise  differs 
but  little  from  its  predecessors.  Certain  subjects  are  worked  out 
in  greater  detail,  and  certain  views  are  enunciated  with  greater 
confidence.  But  the  book  is,  in  its  main  features,  the  same;  it  is 
open  to  the  same  objections,  and  it  deserves  the  same  commenda- 
tion. 

It  would  be  wholly  out  of  place  to  enter  upon  any  minute 
criticism  of  this  work ;  its  merits  are  so  obvious,  and  have  met 
with  so  prompt  and  so  general  a  recognition.  Still,  it  is  just 
because  we  are  fully  alive  to  its  value,  as  an  introduction  to  legal 
study,  that  we  are  compelled  to  express  some  dissatisfaction  with  it-s 
opening  chapters.     We  have  no  desire  to  break  a  lance  on  behalf 


KEVIEWS.  263 

of  that  abstraction  so  dear,  as  our  friends  across  the  border  tell  us, 
to  every  Scottish  heart — "  Natural  Law."  It  is  because  Professor 
Holland  seems  to  us  to  create  an  abstraction  quite  as  unreal,  by 
attributing  to  the  conception  of  law,  which  is  at  present  dominant 
in  England,  a  universal  validity,  that  we  venture  to  disagree  with 
him.  In  our  view,  an  essential  preliminary  to  the  right  understand- 
ing of  law  as  it  is,  is  to  know  what  it  has  been  ;  and  to  a  disregard 
of  this  proposition,  which  is  accepted  without  question  in  every  other 
branch  of  science,  we  attribute  the  practice  of  enunciating,  as 
true  always  and  everywhere,  definitions  which  are  true,  if  true 
at  all,  only  at  and  for  certain  periods  and  places.  We  shall  never 
ascertain  what  are  the  constituent  elements  in  rules  of  law, 
religion,  morality,  usage,  or  fashion,  and  what  are  the  differences 
between  these  rules,  unless  we  trace  the  processes  of  their  forma- 
tion and  differentiation  in  their  operation  in  the  past  and  present 
of  society.  If  we  ignore  the  history  of  legal  evolution,  the  dis- 
tinctions between  the  various  classes  of  rules  of  conduct  must  seem 
arbitrary  and  artificial ;  and  if  we  confine  our  attention  exclusively 
to  a  limited  period  of  that  history,  we  shall  find  any  definition 
which  we  can  frame  so  narrow,  that  it  will  be  useful  only  as 
suggestive  of  exceptions.  The  last  paragraph  upon  page  46 
suggests  to  us  that  we  are  not  singular  in  this  opinion. 

Savigny's  analysis  of  contract  receives  in  this  edition  a  more 
detailed  criticism;  and  Professor  Holland  restates  with  more 
confidence  the  view  expressed  in  foi*mer  editions,  that  the  law 
regards  not  the  will  of  the  parties  to  the  contract,  but  their  will 
as  expressed. 

We  observe  that  Austin  is  finding  his  way  out  of  the  text  into 
the  footnotes,  to  the  great  advantage  of  the  student. 


The  Valuation  of  Property.    By  William  Munro,  M.A., 
Railway  Assessor.     Blackwood,  1886. 

It  18  hard  to  discover  for  whose  benefit  this  pamphlet  has  been 
written.  The  owners  of  property  will  find  nothing  in  it,  beyond 
certain  vague  generalities,  to  enable  them  to  check  the  valuation 
put  by  the  Assessor  on  their  lands,  houses,  or  mines.  Lawyers 
will  still  have  to  go  to  the  Valuation  Acts,  the  old  and  the  new 
series  of  cases  decided  under  these  Acts,  as  reported  for  the 
Revenue  authorities,  and  the  ordinary  reports  where  these  cases 
appear,  formerly  in  batches,  now  with  greater  regularity.  There 
is  not  a  single  reference  to  a  report  in  these  31  pages.  A 
few  facts  or  rules,  which  are  not  to  be  found  elsewhere,  are  con- 
tained in  those  chapters  which  relate  to  the  subjects  falling  under 
the  author's  own  province  as  Assessor  of  Railways  and  Canals. 
And,  while  local  authorities  may  rejoice,  manufacturers  will 
certainly  groan,  at  the  hint  which  Mr.  Munro  derives  from  the 
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Bishopwearmouth  Case  —  concerninfij  machinery  —  of  which  we 
Tenture  to  add  the  reference  (3  Q.  B.  D.  299). 


Tfie  Law  Quarterly  BevieWy  edited  by  Frederick  Pollock,  M.A., 
LL.B.,  etc.  No.  6.  April  1886.  London  :  Stevens  &  Son. 
Oxford :  At  the  Clarendon  Press. 

2Tie  Law  Quarterlt/  Review  is  now  a  year  and  a  half  old,  and  if  its 
future  prove  worthy  of  its  past,  it  deserves  long  life  and  prosperity. 
Until  its  appearance,  scientific  jurisprudence  had,  in  this  country, 
no  organ  devoted  exclusively  to  its  interests.  This  might  seem 
incredible,  did  we  not  know  that  historical  science  has  had  to  wait 
until  this  year  for  its  journal. 

The  Law  Quarterly  Revieiv  is,  in  every  respect,  an  admirable 
publication.  Its  editor  and  contributors  are  men  whose  names  are 
reliable  guarantees  of  good  work ;  and  it  contains  articles  suited 
to  all  classes  of  readers  in  law  and  kindred  subjects.  The 
practising  lawyer  will  turn  to  the  learned  editor's  contribution  on 
**  Liability  for  the  Torts  of  Agents  and  Servants ; "  to  workers  in 
special  fields  of  legal  science,  the  numerous  articles  upon  the 
history  of  law,  and  the  text  of  legal  writers  will  be  of  peculiar 
value;  and  to  all  who  are  interested  in  the  legislative  side  of 
politics  we  may  recommend  the  articles  on  ''Land  Tenure  in 
Scotland  and  England,"  and  on  "The  Copyright  Question." 
The  last  number  of  the  Review  contains  an  account  of  a  discovery 
in  Crete,  which  is  of  very  great  importance  to  our  knowledge  of 
early  law.  In  1884,  owing  to  the  diversion  of  a  mill-stream,  some 
blocks  of  grey  limestone  bearing  an  inscription  were  exposed  to 
view.  This  inscription  was  found  to  be  a  code  of  laws;  it  has 
been  copied  and  edited,  and  in  the  current  number  of  the  Review 
Professor  Roby  summarizes  its  contents,  and  gives  a  translation. 

The  notes  on  current  cases  seem  likely  to  be  serviceable ;  and  a 
very  excellent  feature  of  the  Review  is  the  information  which  it 
affords  of  the  contents  of  foreign  periodicals.  We  would  gladly 
see  a  few  more  year-books,  etc.,  included  in  the  list ;  and  we  would 
welcome  the  introduction  of  a  quarterly  catalogue  of  the  new 
publications,  British  and  Foreign,  relating  to  jurisprudence. 


Styles  of  Writs  in  the  Court  of  Session,  By  D.  M*Kechnie,  M.A., 
and  W.  D.  Lyell,  M.A.,  Advocates.  Edinburgh :  William 
Green  &  Sons. 

It  is  believed — perhaps  hope  deferred  has  made  many  hearts  sick 
— that  the  members  of  that  learned  body,  the  Juridical  Society  of 
Edinburgh,  are  some  day  to  give  to  the  world  the  third  volume  of 
♦^"  Juridical  Styles^  containing  forms  of  writs  such  as  are  con- 
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taiued  in  the  volume  before  us.  The  knowledge  of  tliis  fact  has 
not  deterred  two  gentlemen,  both  of  whom  are  members  of  that 
Society,  from  producing  in  advance  of  that  work  their  particular 
volume  of  Styles.  It  will  not,  we  think,  make  that  which  is  to 
(*ome  unnecessary.  The  plan  of  the  work  is  to  give  to  the  pro- 
fession a  number  of  styles  which  have  been,  as  the  preface  tells 
us,  "  selected  for  the  most  part  from  the  Session  Papers,"  and  the 
reader  has  therefore  ground  for  knowing,  at.  least  presuming, 
when  he  uses  one  of  them,  that  it  has  not  only  been  already 
before  the  Court,  but  has  either  not  been  objected  to,  or,  still 
better,  withstood  hostile  criticism.  The  drawback  of  this  plan 
is  the  danger  of  presenting  to  the  public  a  style  which  has 
indeed  been  in  use  already,  but  which  is  so  special  in  its  circum- 
stances as  to  afford  little  help  and  guidance.  We  think,  however, 
that  the  learned  compilers — their  own  statement  scarcely  enables 
us  to  call  them  authors — have  on  the  whole  made  a  judicious 
selection,  and  have  so  escaped  this  danger. 

No  reviewer  could  be  expected  to  read  such  a  book  as  a 
collection  of  styles  through,  but  we  have  selected  one  or  two  por- 
tions of  this  book  for  examination.  The  Inner  House  Petitions 
seem  to  be  a  selection  of  some  very  neat  and  useful  styles^  such 
as  it  will  always  be  useful  to  have  at  hand.  But  it  seems  to 
us  that  there  is  nothing  in  the  scope  of  the  work  to  justify 
the  exclusion  of  a  style  for  a  petition  of  a  Hind  that  has  been  fre- 
quently before  the  Court  in  late  years.  We  refer  to  the  absence 
of  any  style  for  a  petition  for  the  custody  of  children.  Any  of  three 
recent  cases — Pagan  v.  Pagan,  10  R.  1072,  Bloe  v.  Bloe,  9  R.  894, 
Beattie  v.  Beattiey  11 R.  85 — would  have  furnished  a  style  for  such 
a  petition.  Again,  we  find  a  very  neat  and  useful  form  of  petition 
for  the  sequestration  of  a  trust-estate  and  appointment  of  a  judicial 
factor  thereon,  applicable  to  a  case  in  which  a  person  deceased  has 
left  a  settlement  directly  conveying  his  means  to  one  person  in 
liferent  and  others  in  fee,  and  in  which  the  application  is  supposed 
to  have  become  necessary  owing  to  the  conduct  of  the  liferenter. 
But  w*e  think  it  would  have  been  very  desirable  to  have  also  a 
l»etition  applicable  to  a  case  in  which  it  has  become  necessary  to 
apply  to  the  Inner  House  for  an  order  removing,  or  at  least  sus- 
pending from  active  management  of  an  estate,  trustees  who 
have  been  acting  under  a  settlement,  marriage-contract,  or  the 
like,  and  for  sequestration  of  the  estate.  We  have  ourselves  in 
practice  had  occasion  to  see  that  there  may  be  serious  difficulty  in 
framing  a  petition  of  this  kind, — which,  though  unusual  enough,  is 
by  no  means  unprecedented, — and  we  have  known  others  in  want 
of  a  form  for  such  a  writ.  A  style  for  it  might  have  been  found  in 
the  case  of  Carm<mty  11  R.  829.  We  are  not  pointing  out  these 
omissions  from  any  idea  that  the  authors  have  unaertaken  to  supply 
a  style  for  everything,  or  from  any  idea  that  any  book  of  moderate 
size  could  contain  a  style  for  every  set  of   circumstances,   but 
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because  both  the  omissions  we  have  alluded  to  are  omissions  of 
forms  of  a  kind  which  we  think  we  might  fairly  have  expected  to 
find  in  such  a  collection. 

To  turn  now  to  the  Consistorial  Styles,  wo  observe  with  some 
pleasure  that  the  almost  unbroken  uniformity  with  which  we  have 
all  been  following  the  styles  given  in  the  appendix  to  Fraser  on 
Husband  and  Wife  may  be  expected  to  be  brought  to  an  end  by  a 
use  of  the  Styles.  101  to  111  of  this  book.  On  these  excellent 
i'orms  we  have  but  two  remarks  to  make  :  first,  that  we  prefer  Lord 
Eraser's  form  for  a  summons  of  adherence  and  aliment  to  that 
given  in  No.  102,  which  seems  to  contain  an  unnecessary  conclu- 
sion that  the  pursuer  and  defender  ought  to  be  declared  to  be 
husband  and  wife, — a  circumstance  which  is,  of  course,  necessary 
to  the  pursuer's  success,  and  to  the  relevancy  of  the  condescendence, 
but  which  seems  to  us  not  to  need  to  be  declared  in  the  decree  ; 
and  second,  that  it  might  have  been  well  in  one  of  the  forms  of  a 
summons  of  separation  and  aliment  to  give  a  form  of  a  summons 
of  separation  and  aliment  on  tlie  ground  of  the  husband's  adultery, 
as  well  as  on  that  of  his  cruelty. 

The  summonses  of  niultiplepoinding  and  exoneration  seem  to  us 
complete  and  excellent,  and  the  examples  of  declaratory  summonses 
to  be,  as  they  ought  to  be,  numerous  and  illustrative. 

We  have  now  exhausted  the  subjects  which  we  marked  for 
reference.  The  book,  as  might  be  expected  from  its  compilers,  is 
useful  and  well  arranged,  and  it  is  printed  in  a  type  which  is 
delightfully  clear. 


The  Bengal  Tenancy  Act  {Act  VIIL  t/lSSS);  with  Notes  and  Rules. 
By  M.  FiNUCANE,  M.A.,  and  R.  F.  Rampini,  M.A.  Thacker 
&  Co.     1886. 

The  history  of  the  occupation  of  land  in  Bengal  since  the  end  of 
last  century  is,  in  its  broad  lines,  tolerably  familiar  to  the  student 
of  law.  Prior  to  1793,  the  zamind&rs,  who  had  been  originally 
nothing  more  than  collectors  of  the  royal  revenues,  had,  by  the 
operation  of  English  law  in  a  matter  which  was  quite  foreign  to 
its  ordinary  processes,  acquired  certain  prescriptive  rights  of  owner- 
ship. At  that  time  the  parallel  between  zamind&ri  rights  and  the 
position  of  a  baron  in  Scotland  over  against  his  kindly  tenants, 
and  of  the  lord  of  a  manor  in  England  over  against  those  servile 
tenants  who  afterwards  grew  to  be  copyholders,  was  wonderfully 
close ;  and  the  fact  shows  the  essential  solidarity  of  Indo-European 
law  and  custom.  But  in  1793  all  this  was  altered  by  the  per* 
manent  settlement  of  land  revenue,  initiated  by  Lord  Teignmouth 
and  carried  out  by  Lord  Cornwallis.  The  rights  of  the  zamind&rs 
were  made  perpetual,  as  practically  landowners  under  the  Crown ; 
and  their  tenants,  whether  tenure-holders,  tenants,  or  raiyats,  while 
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their  rights  were  resented  in  general  terms,  were  not  afforded  any 
definite  recognition  of  their  position  or  access  to  the  Courts  for  the 
establishment  tliereof.  Oppression,  discontent,  turmoil  followed 
as  a  matter  of  coui*se.  It  is  sad  to  have  to  record  that  European 
planters  (especially  in  the  indigo  districts)  were  not  behind  the 
native  landholders  and  extortionate  money-lenders  (Marwaris)  in 
grinding  the  faces  of  the  unfortunate  raiyats.  The  next  step 
was  taken  in  Act  X.  of  1859  (re-enacted  with  intermediate  amend- 
ments in  1869),  which  was  known  as  the  Land  Law  of  Bengal. 
Its  general  scope  was  to  define  the  status  of  all  persons  concerned 
in  the  land — the  Government  as  overlord,  the  zamind&rs,  the 
middlemen,  known  as  tenure-holders,  the  under-tenants,  and  the 
raiyats,  or  cultivators.  The  effect  of  these  earlier  and  later  enact- 
ments on  the  life  of  a  Bengal  village  may  be  studied  in  Dr.  W. 
W.  Hunter's  books  on  Rural  Bengal  and  Orissaj  and  in  an  interest- 
ing sketch  (taking  the  form  of  a  fictitious  biography  of  a  typical 
raiyat)  written  by  Mr.  Lai  Behai^  D6,  of  Calcutta,  and  published 
by  Macmillan.  In  the  course  of  time  it  was  found  that  the  Act 
of  1869  was  in  need  of  amendment,  and  the  result  of  many  years 
of  deliberation  and,  in  the  end,  of  animated  debates  in  the  Council 
at  Calcutta  was  this  Bengal  Tenancy  Act  of  1885,  which,  within 
the  territories  to  which  it  applies — including  Government  estates 
— repeals  all  earlier  enactments.  It  is  not  a  code  of  tenancy  law, 
nor  even  a  complete  digest.  It  is  a  consolidation  statute,  em- 
bodying the  results  of  recent  cases  and  certain  amendments, 
which  are  duly  detailed  in  the  introduction  to  this  annotation  of 
the  Act. 

It  is  therein  set  forth  that  "the  principal  faults  of  Act  X.  of 
1859  were  said  to  be  that  it  placed  the  right  of  occupancy,  which 
it  recognised  in  the  tenant,  and  the  right  of  enhancement,  which  it 
recognised  in  the  landlord,  on  a  precarious  footing ;  it  gave  or  pro- 
fessed to  give  the  raiyat  a  right  he  could  not  prove,  and  the  landlord 
one  which  he  could  not  enforce.  It  also,  according  to  the  landlords, 
made  the  recovery  of  their  just  dues  a  difficult,  protracted,  and 
sometimes  an  impossible  task."  The  amendments,  therefore,  were 
chiefly  these :  Every  raiyat  is  presumed  to  be  a  *'  settled  raiyat " 
(that  is,  a  tenant  holding  an  occupancy  right  with  security  of  tenure 
and  right  of  succession)  till  the  contrary  is  proved  or  admitted.  He 
becomes  so  by  holding  any  (not  necessarily  the  same)  land  in  a 
village  for  twelve  years.  Rent  cannot  be  enhanced,  except  after 
an  interval  of  fifteen  years  since  the  last  rise;  and  enhancement 
by  suit  is  encouraged  in  preference  to  agreement  for  a  rise.  Pro- 
visions are  made  for  commutation  of  rents  payable  in  kind,  vouchers, 
improvements,  withdrawal  for  public  purposes,  ejectment,  distress, 
non-occupancy  raiyats,  etc. 

We  ha\'e  dipped  here  and  there  into  the  notes  appended  by  the 
learned  editoi's  to  each  section  requiring  elucidation.  They  seem 
to  us  to  be  full  without  being  speculative;  to  illustrate  plainly  the 
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relation  of  the  Act  to  earlier  statutes  and  decisions ;  and  to  be 
quite  clearly  and  crisply  stated,  so  as  to  be  in  most  part  intelligible 
to  those  who  are  unfamiliar  with  this  Oriental  system  of  occupancy. 
And  we  do  not  doubt  that  this  handsome  volume  will  be  of  the 
greatest  assistance  in  the  early  administration  of  a  well-conceived 
piece  of  legislation.  It  is  a  minor  misfortune  that  the  relative 
rules  drawn  up  by  the  Local  Government  and  High  Court  were  not 
published  in  time  to  be  inserted  as  notes  to  the  sections  to  which 
they  apply.  It  is  more  unfortunate  that,  though  these  rules  are 
printed  in  the  Appendix,  there  is  no  trace  of  them  in  the  Index, 
which  is  otherwise  all  that  an  index  should  be. 


(©bituarg. 


The  Late  Sheriff  Davidson. — Sheriff  Davidson  has  not  long 
survived  the  resignation  of  his  office,  which  we  announced  bui 
two  months  ago.  The  close  of  a  long,  industrious,  and  well-spent 
life  came  on  the  27th  March,  when  he  was  in  his  eighty-first  year. 
We  take  the  following  notice  of  his  career  fiom  a  contemporary : 
— "  He  was  the  son  of  the  late  Rev.  T.  Davidson,  D.D.,  of  the 
Tolbooth  Church,  Edinburgh  (who  afterwards  succeeded  to  the 
estate  of  Muirhouse,  Mid-Lothian),  and  he  was  bom  in  the  year 
1805.  Mr.  Davidson  was  educated  at  the  High  School  of  Edin- 
burgh, and  subsequently  at  the  Universities  of  Glasgow  and  St. 
Andrews.  He  was  called  to  the  bar  in  1827,  and  while  a  practis- 
ing advocate  had,  if  not  an  extensive  connection,  at  all  events 
what  may  be  called  a  high-class  practice.  In  1846  he  became 
senior  Advocate-Depute  under  the  late  Lord  Advocate  Rutherfurd, 
and  in  this  capacity  he  is  said  to  have  acquitted  himself  with 
marked  ability  in  the  discharge  of  his  professional  duties.  Mr. 
Davidson  was  appointed  Sheriff  of  Kincardine  in  1847,  and  in  the 
following  year  Sheriff  of  Aberdeen.  In  1865  he  was  elected 
Sheriff  of  Mid-Lothian,  the  duties  of  which  office  he  performed 
down  to  a  month  prior  to  his  death,  when  he  resigned.  During 
liis  tenure  of  office  the  boundaries  of  his  Sheriffdom  were  greatly 
extended.  First  there  was  united  to  it  West  Lothian,  then  East 
Lothian,  and  more  recently  Peeblesshire,  the  whole  now  going 
under  the  name  of  the  Sheriffdom  of  the  Lothians  and  Peebles. 
From  the  time  of  his  appointment  to  the  Sheriffdom  of  Mid- 
Lothian,  Mr.  Davidson  ceased  to  practise  at  the  bar,  being  by 
statute  prohibit.ed  from  doing  so ;  but  he  gained  for  himself  the 
respect  of  the  members  of  his  profession  by  the  soundness  of  his 
legal  knowledge,  and  by  his  reputation  for  uprightness  and  in- 
tegrity. His  experience  in  criminal  cases — first  in  his  capacity'  of 
Advocate-Depute,  and  afterwards  as  Sheriff — led  him  to  take  gi*eat 
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interest  in  reformatories  and  industrial  schools,  in  the  Wellington 
Reformatory  Farm,  and  other  similar  institutions.  Mr.  Davidson 
was  a  nephew  of  Lord  Cockburn  (one  of  Lord  Brougham's 
colleagues  in  his  work  of  establishing  the  Edinburgh  Review^  and 
a  constant  contributor  to  its  pages),  and  was  one  of  his  Lordship's 
literary  executors,  the  other  being  Mr.  Sheriff  Cleghorn.  In  1856 
he  arranged  for  publication  tliat  most  amusing  and  valuable  work, 
Lord  Cockbum's  Memorials  of  his  Time,  Mr.  Davidson  had  been 
twice  married,  and  leaves  a  widow  and  four  children.  One  of  his 
sons  is  the  Rev.  A.  T.  Davidson,  of  Garstang,  Lancashire,  M.A., 
of  Trinitv  College,  Cambridge,  Assistant  Diocesan  Inspector  of 
Schools.  The  remains  of  the  deceased  gentleman  were  interred 
in  Warriston  Cemetery." 


Cfje  ittontij. 


APPOINTMENTS. 

Mr.  John  Cheyne  has  not  had  a  long  tenure  of  office  as  Sheriff 
of  Berwick,  Roxburgh,  and  Selkirk.  Owing  to  the  resignation  by 
the  Dean  of  Faculty  of  the  Sheriffship  of  Ross  and  Cromarty, 
a  vacancy  has  occurred  in  these  counties,  and  Mr.  Cheyne  has 
been  nominated  his  successor.  The  appointment  carries  with  it 
a  seat  at  the  Board  of  Supervision.  We  have  no  doubt  that  the 
learned  Sheriff  will  find  his  new  duties  more  arduous  in  his  new 
sphere  than  in  the  law-abiding  southern  counties,  but  we  are  also 
certain  that  he  will  perform  them  with  tact,  ability,  and  discretion. 

Mr.  Andrew  Jameson,  Advocate,  has  been  appointed  Sheriff 
of  the  counties  nf  Berwick,  Roxburgh,  and  Selkirk.  Mr.  Jameson 
was  called  in  1870,  and  has  had  a  successful  and  brilliant  career 
at  the  Bar.  Few  appointments  have  given  more  satisfaction  than 
the  present  one,  and  though  the  claims  of  several  excellent  men 
were  probably  considered,  the  selection  of  Mr.  Jameson  is  felt  to 
be  both  safe  and  popular. 

Mr-  Francis  Russell,  Advocate,  Sheriff-Substitute  of  Rox- 
burgh, has  resigned  his  oiBce,  which  he  has  long  and  worthily  filled. 
Mr.  Peter  Spiers,  Advocate,  Sheriff-Substitute  at  Portree,  has 
been  transferred  from  that  place  to  Jedburgh,  and  Mr.  J.  Gur 
Hamilton,  Advocate,  goes  to  Portree.  Mr.  Hamilton's  appoint- 
ment creates  a  vacancy  in  the  Collectorship  of  the  Widows'  Fund 
of  the  Faculty  of  Advocates. 
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A  SHORT  but  novel  point  under  the  Employers*  Liability  Act 
was  decided,  on  the  5tii  ult,  by  the  Divisional  Coart  in  the  case 
of  Howe  V.  Mark  Finch  4"  Co.  The  defendants,  who  are  owners  of 
certain  chemical  works,  were  having  an  outhouse  built,  whicli, 
when  completed,  was  destined  to  hold  an  engine  connected  with 
the  factory.  Daring  the  building  operations,  and  before  the  shed 
was  roofed  in  or  in  any  way  completed,  nn  outside  wall  fell  and 
injured  a  workman  who  was  employed  in  the  chemical  works. 
The  workman  brought  an  action  under  the  Act,  alleging  that  he 
had  suffered  injury  by  reason,  in  terms  of  sec.  1,  sub-sec.  1,  of  a 
*^  defect  in  the  condition  of  the  ways,  works,  machinery,  or  plant 
connected  with  or  used  in  the  business  of  the  employer."  The 
outsi<le  wall  of  an  unfinished  shed  being  manifestly  neither  ways, 
machinery,  nor  plant,  the  plaintiff  was  forced  to  rely  on  the  word 
''  works,"  and  to  argue  that  the  word  can  mean  nothing  but  the 
structure  or  building  connected  with  a  factory,  and  further,  that 
its  meaning  must  be  extended  so  as  to  embrace  the  unfinished  walls 
of  a  shed,  wliich,  when  completed,  is  destined  to  contain  machinerv. 
The  County  Court  judge  (Judge  Prentice)  nonsuited  the  plaintiff, 
and  held  that,  whatever  might  be  his  common  law  remedy  in  an 
action  for  personal  injury,  he  was  not  within  the  section  of  the 
Employers'  Liability  Act  relied  on.  The  Divisional  Court  upheld 
the  judgment,  and  refused  leave  to  appeal. 

Report  on  Transfer  of  Land.  Published  hy  Order  of  the  Bar 
Committee. — ^The  Sub-Committee,  whose  report  is  now  printed,  was 
appointed  in  Nov.  1885,  and  consisted  of  Sir  Horace  Davey,  Chair- 
man (whose  place  was  afterwards  taken  by  Mr.  Kigby,  Q.C.),  Mr.  J. 
W.  Dunning,  Mr.  Kenelin  E.  Digby,  and  Mr.  E.  W.  Byrne,  and 
they  were  assisted  in  the  work  by  Mr.  H,  W.  Challis.  It  is,  as 
ini^ht  have  been  expected,  a  masterly  and  instructive  document, 
ana,  thanks  to  the  lucidity  of  the  style,  easy  reading  to  boot  A  list 
of  parliamentary  papers  referred  to  is  given  at  the  beginning,  from 
which  we  notice  only  one  serious  omission,  namely,  a  return  on 
registration  of  title  in  the  Australasian  colonies,  published  in 
1881;  and  it  appears  from  a  note  on  pages  86,  87  of  the  report 
that  the  compilers  did  not  know  of  its  existence.  We  proceed  to 
summarize  a  few  of  the  most  striking  points  of  the  report,  adding 
a  few  observations  of  our  own. 

"  When  the  Real  Property  Commissioners  of  1829  began  their 
labours,  the  law  of  real  property  was  nearly  in  the  state  in  which 
it  had  been  left  by  Lord  Coke,"  and  the  bulk  and  complexity  of 
current  conveyancing  was  principally  due  to  the  necessity  of  pro- 
viding by  private  means  against  ^'  the  law's  admitted  defects ;  and 
it  has  accordingly  happened  that  a  large  part  of  the  remedial 
legislation  dealing  with  this  subject  is  little  more  than  the  adoption 
into  the  law  of  the  remedies  devised  by  the  conveyancers  '*  (p.  3). 
The  most  immediatelv  successful  class  of  reforms  are  those  where- 
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by  a  danger  against  which  precautions  had  to  be  taken  has  been 
simply  removed.  Of  this  class  are  the  amendment  of  the  law  of 
dower  (3  and  4  Will.  IV.  c.  105)  and  the  preservation  of  contingent 
remainders  (8  and  9  Vict.  c.  106,  s.  8).  The  satisfied  Terms  Act 
(8  and  9  Vict.  c.  112)  removed  another  great  obstacle  to  simple 
conveyancing.  But,  with  another  class  of  reforms,  whereby  it  is 
intended  to  adopt  into  the  general  law  certain  substantive  pro- 
visions (common  forms)  usually  inserted  in  instruments,  the 
difficulty  has  been  greater,  and  principally  owing  to  the  fact  that 
the  so-called  "common  forms"  are  not  by  any  means  so  "  common  " 
as  is  imagined — some  from  the  nature  of  the  case,  as  restrictive 
covenants  in  leases,  which  require  more  or  less  adaptation  to  every 
case ;  others  from  the  various  views  of  diflFerent  conveyancers,  each 
of  whom  considers  his  own  express  forms  more  serviceable  than  the 

Kivisions  from  time  to  time  implied  by  the  general  law.  One  of 
rd  Brougham's  Acts  (8  and  9  Vict.  c.  119)  is  mentioned  (p.  7) 
as  having  been  "  entirely  neglected  in  practice."  Its  history,  how- 
ever, with  that  of  its  twin  brother  (8  and  9  Vict.  c.  124),  affords 
a  useful  study  on  the  conditions  of  success  in  matters  of  this  kind. 
The  two  Acts  provided  that  certain  very  sketchy  forms  of  words 
should  have  the  effect  of  certain  much  more  complete  forms  in 
covenants  for  title  and  in  leases  respectively.  The  objects  pro- 
posed by  the  first  were  after  forty  years'  neglect  "completely 
attained"  by  parts  of  the  Conveyancing  Act  of  1881.  The  short 
forms  for  covenants  in  leases,  though  never  used  in  England,  have 
been  widely  adopted  in  the  colonies  (a  fact  not  observed  upon  in 
the  report).  A  review  of  the  statutory  powers  now  conferred  on 
the  owners  of  settled  land  brings  the  first  part  of  the  report  to  a 
close. 

The  second  part,  relating  to  the  existing  systems  of  registration 
in  Great  Britain,  reviews  the  series  of  enactments  from  the  Statute 
of  Inrolments  (27  Hen.  VIII.  c.  16)  to  the  latest  Yorkshire  Registry 
Amendment  Act  of  1885,  and  includes  short  notices  of  the  Dublin 
Registry  and  the  Scotch  Conveyancing  System,  in  which  latter  it 
would  seem  that  registration  of  deeds  is  carried  to  the  utmost  per- 
fection of  which  it  is  capable.  In  Scotland  abstracts  of  title  are 
superseded  by  official  "  search  sheets,"  containing  very  short 
summaries  of  the  registered  deeds  affecting  any  given  property, 
and  so  setting  forth  the  title  in  outline.  These  are  relied  upon 
by  all  solicitors,  and  mistakes  never  occur.  The  total  cost  to  the 
client  in  ordinary  transactions  is  far  below  our  ad  valorem  scale  : 
1  per  cent,  for  the  purchaser  up  to  £300  (one  authority  says  £500) 
in  value,  and  ^  per  cent,  above  that  value ;  the  vendor's  charge  being 
half  the  purchaser's.  For  properties  of  over  £35,000  value,  however, 
the  costs  would  appear  on  this  scale  to  be  heavier  than  ours.  The 
search  sheet  is  obtainable  in  one  day,  and  all  this  notwithstanding 
considerable  freedom  and  variety  of  settling  powers  (pp.  64-66  and 
the  original  authorities  there  referred  to).    Registration  of  deeds 
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is  a  well-known  process  :  the  Middlesex  and  Yorkshire  Registries 
are  the  best  known  deed  registries  in  England.  Registration  of 
titles  is  not  so  familiar  to  all ;  it ''  amounts  practically  to  register- 
ing the  effect  produced  or  intended  to  be  produced  by  deeds  (or 
other  assurances)  without  necessarily  registering,  or  even  noticing, 
the  deeds  themselves.  .  .  .  Registration  of  deeds  commits  the  law 
to  no  statement  of  facts,  except  that  a  given  document  (or 
memorial)  was  filed  in  a  given  place  at  a  given  time ;  but  regis- 
tration of  titles  further  commits  the  law  to  some  statement  as  to 
the  legal  effect  produced  by  some  document  or  act  in  vesting 
some  specified  title  (whether  indefeasible  or  defeasible)  in  some 
specified  person  or  persons."  Their  objects  too  are  different :  the 
former  only  checks  fraud,  the  latter  is  intended  to  facilitate  and 
cheapen  transfer  (p.  18).  Registration  of  deeds  is  principally 
known  in  England  (or  at  least  in  the  southern  part  of  it),  by  the 
imfortunate  example  of  the  Middlesex  Registry.  *'It  causes  a 
great  increase  of  trouble  and  expense,  affords  no  additional 
security,  or  other  special  advantage,"  say  the  Commissioners  of 
1870,  and  straightway  recommend  its  abolition.  The  present 
report  (p.  21)  makes  no  comment  on  this  criticism,  but  it  would 
seem  that  no  *'  additional  security "  is  a  mistake.  Though 
expensive  (a  search  may  cost  £30  or  £40),  dilatory  (the  index  is 
generally  in  arrear  for  several  months),  inefficient  (search  against 
a  well-known  name  is  practically  impossible),  hazardous  (a  search, 
if  made,  fixes  the  searcher  with  notice  of  all  he  might  have  found 
out  by  it),  though  the  registry  be  a  most "  uncomfortable  wretched 
place,"  and  to  work  in  it  the  ''  most  disagreeable "  thing  that 
solicitors  have  to  do  (Evidence  1878,  Nos.  2160,  2168),  yet  land 
frauds  by  forgery  or  suppression  of  documents  are  unknown  in 
Middlesex;  and  as  they  are  occasionally  perpetrated  in  other 
counties  all  around  it,  and  in  the  city  of  London  itself  (Evidence 
1878,  No.  1623),  it  is  only  fair  to  give  the  registry  credit  for  this 
one  benefit.  The  above  gloomy  picture  is  reversed  in  Yorkshire.  * 
These  registries  "  have  long  been  popular  in  the  county  "  (p.  26), 
and  it  is  in  evidence  (1878,  No.  1636)  that  they  impose  no  extra 
expense  on  conveyancing,  as  certain  private  inquiries  can  be  dis- 

{sensed  with  in  Yorkshire,  which  in  the  neighbouring  county  of 
Lancaster  are  considered  necessary  for  safety.  A  very  valuable 
summary  and  estimate  of  the  Irish  experience  of  registration  of 
deeds  and  also  of  title  will  be  found  at  pages  27,  31,  by  which 
it  may  be  seen  how  a  favourable  opportunity  for  introducing  im- 
provements was  thrown  away  owing  to  the  apathy  of  the  Govern- 
ment and  the  ignorance  of  the  landowners  combined.  The  subject 
of  registration  of  title  for  England  is  discussed  very  fully  in  the 
report,  but  it  will  be  more  convenient  to  notice  this  portion  by 
itself  on  a  future  occasion. 

Besides  expense  and  delay,  insecurity  is  often  laid  to  the  charge 
of  the  present  system.    The  report,  however,  shows  by  the  strongest 


THE  MONTH.  273 

evidence  (pp.  63  and  68-74)  "that  the  safety  afforded  by  the  ordinary 
practice  to  purchasers  on  sales  is  absolutely  perfect,  and  that  even 
as  regards  mortgagees,  losses  through  deliberate  fraud  are  rare, 
their  losses  being  chiefly  caused  by  what  have  been  styled  the 
iniquitous  doctrines  of  the  Court  of  Equity  relating  to  tacking  and 
consolidation  of  mortgages."     The  possibility  of  abolishing  tacking 
is  canvassed  at  p.  75.     The  Yorkshire  Registry  Act  of  1884,  s.  16, 
expressly  abolishes  it,  and  no  doubt  it  is  easier  to  abolish  under 
a  registry  than  without  one;   but  **even  under  this  system  of 
registration,  the  abolition  of  tacking  is  not  unattended  by  practical 
inconvenience.   It  hinders  mortgagees  from  making  further  advances, 
and  bankers  from  allowing  overdrafts  upon  a  general  mortgage  to 
secure  the  balance  of  an  account  current,  by  obliging  them  to 
search  the  register  anew  before  each  advance  or  overdraft  is  allowed" 
(p.  76).     Consolidation  has  no  friends.    "  The  doctrine  is  one  which 
mortgagees  would  never  have  invented  for  themselves ;  but  since 
it   lias  been  invented  for  them  by  the  Court  of  Chancery,  they 
will  not  easily  be  persuaded  voluntarily  to  relinquish  it"  (p.  78). 
The  only  question  is  how  to  kill  it  dead.     The  report  suggests  that 
the  poisoned  draught  administered  by  the  Conveyancing  Act,  1881, 
s.  17,  might  be  rendered  a  little  more  virulent.     Mr.  Barber,  Q.C., 
has  expressed  himself  in  favour  of  sundry  reforms  of  our  mortgage 
law,  which  are  set  out  at  p.  79,  including  a  register  of  mortgages. 
The  report  shows  that  **  on  the  one  hand  a  perfectly  stringent 
system  of  registration  [of  mortgages]  would  afford  absolute  pro- 
tection against  certain  forms  of  express  fraud.    On  the  other  hand, 
it  would  add  something  to  costs,  and  would  hamper  bankers  and 
others  "  in  the  manner  above  indicated. — Law  Times. 

Tnvste^B  Liability. — ^Though  trustees  have  too  often  cause  to 
complain  of  the  strictness  and  severity  of  their  legal  liabilities, 
the  cestuis  que  tru^,4bn  the  other  hand,  might  well  cavil  with  a 
case  decided  on  a  principle  that  ''  would  act  as  an  opiate  upon 
the  consciences  of  persons  who  were  co-trustees."  So  Fry,  L.J., 
characterized  the  doctrine  that  was  sought  to  be  established  in 
Bahin  v.  Siuj/Jies  recently  reported ;  and  despite  the  hesitation  of 
Bo  wen,  L.J.,  we  cannot  but  hold  that  the  decision  pronounced 
was  strictly  legitimate.  Instructive  it  certainly  is,  and  it  well 
merits  examination.  Premising  that  the  questions  involved 
related  to  the  right  of  a  trustee  to  indemnity  from  his  co-trustee, 
and  to  the  liability  of  a  husband  for  breaches  of  trust  committed 
by  his  wife,  the  circumstances  may  be  briefly  narrated. 

It  appears  that  by  this  will,  made  in  1867,  R.  Hughes  bequeathed 
a  sum  of  £2000  to  one  Williams  (who  never  acted  as  a  trustee, 
but  died),  and  to  his  daughters  E.  M.  Hughes,  S.  J .  Hughes,  and 
F.  M.  Hughes,  upon  trust  to  invest  the  same,  and  pay  the  income 
to  Catherine  Bahin  for  life,  and  after  her  death  to  her  husband 
for  life,  and  subject  as  aforesaid  in  trust  for  their  children.    And 
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the  testator  directed  that  the  trust  moneys  under  his  will  should 
be  invested  in  the  following  securities  only,  viz.:  Government 
securities  of  the  United  Kingdom,  real  securities  in  England  or 
Wales  and  not  elsewhere,  or  the  bonds  or  debentures  of  the 
Mersey  Docks  and  Harbour  Board,  or  the  bonds  or  debentures  or 
debenture  stock  or  shares  of  any  railway  or  other  public  company 
authorized  by  special  Act  of  Parliament.  The  will  was  proved  in 
1868  by  the  three  daughters,  one  of  whom  (S.  J.  Hughes)  after- 
wards married  James  Burden,  and  another  of  whom  (F.  M. 
Hughes)  married  Edward  Edwards.  The  £2000  was  invested  in 
bonds  of  the  Mersey  Docks  and  Harbour  Board  till  October  1880, 
when  it  was  sold  by  the  trustees  and  the  proceeds  were  invested 
on  a  mortgage  of  leasehold  property  at  Wood  Green,  Middlesex. 
The  leasehold  property  turned  out  to  be  worthless  as  a  security, 
and  the  action  was  brought  by  the  beneficiaries  under  the  will  in 
respect  of  the  £2000  against  Miss  Hughes,  Mr.  and  Mrs.  Burden, 
ana  Mr.  and  Mrs.  Eowards,  to  have  the  moneys  lost  through 
the  breach  of  trust  and  the  improper  investment  replaced.  Mjhs. 
Edwards  died  after  the  commencement  of  the  action,  and  at  the 
trial,  Kay,  J.,  declared  that  the  surviving  defendants  were  jointly 
and  severally  liable  to  replace  the  trust  funds,  and  ordered  them 
to  pay  the  same  into  Court.  From  this  judgment  Mr.  Edwards 
appealed,  and  the  case  came  before  Cotton^  Bowen,  and  Fry,  L.J J., 
accordingly. 

In  the  drst  place,  the  decision  as  to  the  husband's  liability  may 
be  adverted  to  very  briefly.  It  will  be  borne  in  mind  that  there 
was  no  receipt  of  the  money  by  Mr.  or  Mrs.  Edwards,  and  they 
derived  no  benefit  from  the  transaction.  Of  course,  had  she 
misspent  the  money,  he  would  have  been  liable  ;  but  was  he  liable 
to  the  same  extent  under  the  different  circumstances  existing? 
"  In  my  opinion,"  said  Cotton,  L.J.,  '^  it  would  be  wrong  to  raise 
any  distinction  as  regards  the  liability  of  Mr.  Edwards,  but  he  is 
answerable  for  the  same  breach  of  trust,  and  stands  in  the  same 
position  as  the  other  trustees.  He,  in  fact,  as  the  husband  of 
Mrs.  Edwards,  was  acting  and  administering  on  behalf  of  and  in 
right  of  his  wife,  and  performing  the  duty  of  trusteeship,  and 
she  could  not  act  in  the  matter  without  him ;  therefore  he  is 
liable  for  the  breaches  of  trust  committed  by  her,  without  drawing 
any  minute  distinctions  with  regard  to  the  Married  Women's 
Property  Act,  1882,  which  does  not  apply  to  the  case."  It  had 
been  argued,  indeed,  that  a  distinction  was  to  be  drawn  between 
actual  breaches  and  acquiescence  in  breaches  of  trust,  but  it  was 
admitted  that  no  authority  could  be  cited  for  such  a  distinction. 
"  As  far  as  I  can  see,"  said  Fry,  L.J.,  **  there  is  no  principle  in 
law  for  such  a  distinction.  The  law  of  England  which  has  long 
existed  is,  that  the  husband  is  responsible  for  the  trusts  of  his 
wife." 

The    second   contention   was    apparently  better  fortified  by 
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anthoritj.     It  was  urged,  on  behalf  of  Mr.  Edwards,  that  Miss 
Hughes  was  the  acting  trustee,  that  she  and  Mr.  Burden  took 
upon  themselves  to   invest  the  money,  and  that  although  Mr. 
Edwards  and  Miss  Hughes  were  both  liable  to  the  beneficiaries, 
Miss  Hughes  was  liable  to  indemnify  Mr.  Edwards.     In  support 
of  this  view  reliance  was  mainly  placed  on  the  cases  of  Thompson 
V.  Finch  (22  Beav.  316 ;  8  De  G.  M.  &  G.  560;  27  L.  T.  Kep. 
O.  S.  330)  and  Lochharl  v.  ReiUy,  which,  as  reported  in  the 
authorized  shape  (1  De  G.  &  J.  464),  seemed  to  lend  counte- 
nance to  the  contention.     Fry,  L.J.,  however,  "  found  a  report  of 
the  actual  decision  "  in  Lockhart  v.  Reilly^  and  according  to  it  (25 
L.  J.  702,  Ch.,  corresponding  with  27  L.  T.  Rep.  O.  S-  49)  Lord 
Cranworth,  L.C.,  after  stating  that  Ellis,  one  of  the  trustees,  was 
a  solicitor,  said  :  "  The  whole  thing  was  trusted  to  him.     He  was 
the  solicitor,  and,  independently  of  the  consideration  that  one 
cannot  help  seeing  it  was  done  with  a  view  of  favouring  his  own 
family,  yet,  if  that  had  not  been  so,  the  co-trustee  leaves  it  with 
the  solicitor-trustee,  by  whose  negligence  (I  use  no  harsher  word) 
all  this  evil,  in  a  great  degree,  has  arisen."    "  Therefore,"  observed 
Cotton,  L.J.,  ^^  the  Lord  Chancellor,  in  giving  his  decision,  relies 
upon  the  fact  of  the  trustee  being  a  solicitor.     And  in  Thompson 
V.  Finch  there  was  a  right  to  prove  against  the  estate  of  the 
insolvent  trustee  for  the  full  loss  sustained.     It  appears  that  in 
that  case  also  he  was  a  solicitor,  and  that  he  really  took  the 
money  to  himself,  for  he  mixed  it  with  more  of  his  own  and 
invested  it  on  a  mortgage,  and  therefore  it  was  held  by  RomiUy, 
M.R.,that  his  co-trustee  was  entitled  to  indemnity  from  his  estate, 
and  this  decision  was  affirmed  in  the  Court  of  Appeal.     The  guilty 
trustee  occupied  the  position  of  a  solicitor  who  had  got  the  money 
into  his  own  hands  and  made  use  of  it,  and  both  the  Master  of  the 
Soils,  and  afterwards  the  Court  of  Appeal,  were  certainly  of 
opinion  that  the  co-trustee  was  entitled  to  indemnity  from  the 
solicitor-trustee.     And  of  course,  when  one  trustee  has  got  the 
sum   into   his  own   hands  and  made  use  of  it,  he  is  liable  to 
indemnify  his  co-trustee.     I  think  it  would  be  wrong  to  attempt 
to  lay  down  anv  limitation  of  the  circumstances  under  which  one 
trustee  will  be  lield  liable  to  indemnify  the  other  in  a  case  where 
both  are  held  liable  to  the  cestuis  que  trusty  but,  so  far  as  the  cases 
have  gone  in  the  Courts  up  to  the  present  time,  such  indemnity 
has  only  been  given  where  a  trustee  has  himself  got  the  benefit  of 
the  breach  of  trust,  or  where  there  has  been  some  relation  between 
him  and  his  co-trustee  which  will  justify  the  Court  in  treating  him 
as  solely  liable  for  the  breach  of  trust."     ''  It  appears  to  me/' 
observed  Fry,  L.J.,  ''  that  the  defendant,  Edwards,  is  leaning  upon 
some  notion  of  liability  on  the  part  of  one  trustee  to  indemnify  his 
co-tnutee  against  loss  or  injury  arising  from  his  own  acts,  but  I 
do  not  think  that  such  liability  exists,  for  if  it  did  exist  it  is  plain 
the  books  would  be  full  of  authorities  and  cases  bearing  upon  the 


276  tHE  MONTH. 

point.  It  is  well  known,  however,  that  the  authorities  are 
extremely  few,  and  that  those  authorities  do  not  favour  any 
opinion  of  entertaining  this  liability.  It  has  been  pointed  out 
that  there  are  two  cases  bearing  on  the  point  raised,  but  it  is  also 
to  be  found  that  in  each  of  the  two  cases  the  trustee  who  was  held 
to  be  secondarily  liable,  and  to  have  a  right  of  indemnity  against 
his  co-trustee,  had  been  misled  by  the  trustee  to  be  held  primarily 
liable,  who  was  the  solicitor  to  the  trust,  and  in  each  case  he  had 
been  proved  to  have  been  guilty  of  negligence  in  the  management 
of  the  trust.  I  do  not  for  one  moment  think  that  either  case 
bears  on  the  point,  and,  in  my  judgment,  the  Courts  ought  to  be 
very  jealous  of  raising  any  implied  liability,  because  if  such  were 
the  case  it  would  give  rise  to  a  crop  of  litigation.  Cases  decided 
in  favour  of  this  principle  would  act  as  an  opiate  upon  the  con- 
sciences of  persons  who  were  co-trustees,  and,  instead  of  the  cestuis 
que  trust  having  the  benefit,  each  trustee  would  be  looking  to  the 
other  or  others  for  a  right  of  indemnity,  and  so  neglect  the  per- 
formance of  his  duties ;  and  the  general  indication  oi  the  principle 
of  such  a  right  of  indemnity  would  be  against  the  policy  of  the 
Courta  in  entorcing  trusts/* — friah  Law  Times. 

Beyond  all  question,  the  Bartlett  trial  has  disclosed  some  re- 
markable features  of  our  jurisprudence.  The  least  agreeable  is 
the  large  part  which  the  public  have  played  in  what  the  judge 
called  the  ** drama" — although  he  objected  to  the  Old  Bailey 
being  turned  into  a  theatre.  The  public  which  attends  a  criminal 
trial  is  an  unthinking  herd  of  sensation  seekers,  whose  presence  in 
a  court  is  a  nuisance,  and  whose  applause  or  condemnation  is  con- 
temptible. And  we  regret  that  a  solemn  inquiry,  involving  the 
most  fearful  issues,  should  have  concluded  under  conditions  which 
are  simply  intolerable.  We  devoutly  hope  they  will  never  recur. 
Mr.  Justice  Wills  and  Mr.  Clarke  secured  the  favour  of  the 
populace.  If  this  favour  had  been  bestowed  because  the  former 
summed  up  with  such  admirable  fairness  that  opinions  differed  as 
to  which  side  he  leaned,  and  because  the  latter  displayed  in  their 

freatest  perfection  those  forensic  qualities  which  he  was  already 
nown  to  possess,  the  tribute  would  be  acceptable.  But  they 
shone  in  the  reflected  light  of  Mrs.  Bartlett,  about  whom  the 
populace  early  made  up  its  mind — by  a  process  difficult  to  follow, 
and  now  unnecessary  to  investigate.  And  what  of  the  jury? 
Conceive  a  verdict  on  a  capital  charge  beginning  with  ^'  although"! 
The  mental  condition  indicated  is  unhappily  often  found  in  modem 
juries.  A  tendency  in  favour  of  "  riders "  is  developing,  and 
should  be  repressed  with  a  strong  hand.  Knowing  what  Old 
Bailey  jurymen  are,  it  is  useless  for  us  to  complain,  or  to  point  oat 
their  simple  duty.  But  judges  may,  and  indeed  must,  take  action 
if  unconvicted  prisoners  are  to  be  spared  the  injustice  of  unrega- 
lated  comments  iu  qualification  of  verdicts.     "  Guilty  "  and  ''  Not 
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Gnilty  *'  are  the  only  words  which  shoald  fall  from  the  lips  of  the 
foreman  of  a  jury  on  a  capital  charge.  The  trial  raised  once  again 
the  question  of  the  Attorney-General's  indefeasible  right  to  the 
last  word.  It  seems  to  be  felt  on  all  sides  that  the  right  is 
an  anomaly.  Sir  Charles  Russell  himself  admitted  as  much, 
lie,  however,  justi6ed  the  exercise  of  the  privilege,  on  the  ground 
that  it  is  a  necessary  safeguard  of  the  interests  of  justice 
in  cases  where  a  plausible  theory  of  innocence  may  be  raised 
for  the  first  time  in  the  speech  of  counsel  for  the  defence.  This 
argument  fails  on  two  grounds.  In  the  first  place,  any  theory 
which  is  likely  to  have  any  weight  with  the  jury  can  easily  be  fore- 
seen by  the  prosecution^  and  must  be,  to  some  extent,  indicated  by 
the  cross-examination.  In  the  next,  if  the  interests  of  justice 
require  a  final  reply  on  behalf  of  the  prosecution  under  any  cir- 
cumstances, they  require  it  no  more  in  the  case  of  the  Attorney- 
General  than  in  that  of  the  youngest  junior  at  sessions.  The 
traditions  of  English  jurisprudence  are  all  in  favour  of  observing 
nhe  rigour  of  the  game  ''  in  favour  of  the  prisoner.  Perhaps  we 
have  erred  in  that  direction,  but  in  this  case  an  exception  has  been 
made  for  no  better  cause  than  professional  etiquette. — Law  Times. 

The  recent  decision  of  the  Court  of  Appeal  in  Re  Johnson ; 
Johnson  v.  Hodge  (80  L.  T.  410),  will  afford  a  crumb  of  comfort 
to  trustees  amidst  the  many  decisions  adverse  to  them  which  have 
lately  been  delivered  upon  the  subject  of  investments.  The 
testatrix  in  the  cause  had  bequeathed  her  residuary  estate  to  her 
executor  upon  usual  trusts  for  conversion,  and  for  investment  in 
(amongst  other  securities)  ^*  the  purchase  of  shares  or  stocks  in  or 
on  the  securities  of  any  company  or  corporation,  whether  com- 
mercial, municipal,  or  otherwise,  carrying  on  business  or  constituted 
for  any  other  purpose  in  Great  Britain."  Amongst  the  testatrix's 
own  investments,  which  formed  part  of  the  estate  at  her  death, 
were  some  shares  in  a  Seed  and  Corn  Mill  Company  in  Lancashire. 
The  executor  thought  it  desirable  to  retain  these  shares,  thinking 
that  in  a  few  years,  when  the  testatrix*s  daughters  would  be  of  age 
and  become  entitled  to  the  property,  the  investment  would  have 
increased  in  value.  Owing  to  the  depression  in  trade,  however, 
the  contrary  was  the  case,  and  five  years  after  the  death  of  the 
testatrix  the  shares  were  sold  at  a  heavy  loss.  The  Vice-Chancel  lor 
of  the  Palatine  Chancery  Court  held  the  executor  liable  for  the  loss 
due  to  the  non-conversion  of  the  property  within  a  year ;  but  the 
Court  of  Appeal  (consisting  of  Lords  Justices  Cotton,  Bowen, 
and  Fry)  has  unanimously  held  that  the  executor,  having  honestly 
exercised  his  discretion  within  the  limits  prescribed  by  a  wide 
investment  clause,  was  not  to  be  punished  for  not  having  foreseen 
the  recent  depreciation  in  commercial  enterprises  generally.  Wc 
hope  that  this  judgment  will  exercise  a  beneficial  influence  upon 
Courts  of  first  instance. 
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Ineapcicity  of  Jurymen  to  Serve,  —  An  adjourned  inquest 
was  recently  held  at  the  George  Inn,  Bathampton,  before  Mr. 
Craddock,  coroner,  touching  the  death  of  Jessie  Louisa  Hill,  aged 
forty-four.  The  deceased  lady  had  suffered  from  nervous  depres- 
sion for  some  time,  and,  according  to  the  finding  of  the  jury,  had 
ended  her  life  by  drowning  during  a  fit  of  temporary  insanity. 
Tlie  case  is  of  interest  to  the  medical  profession  in  consequence  of 
the  course  taken  by  the  coroner  in  the  matter  of  a  certificate  which 
had  been  given  by  Mr.  Heygate,  surgeon,  to  the  effect  that  a  jury- 
man was  unable  to  attend  the  inquiry  in  consequence  of  an  attack 
of  acute  dyspepsia.^  The  coroner,  for  some  reason  or  other,  seemed 
impressed  with  the  idea  that  the  malady  in  question  was  not  grave 
enough  to  excuse  the  absence  of  a  juror.  We  are  quite  I'cady  to 
admit  that  it  would  be  well  in  all  judicial  inquiries,  if,  as  usually 
obtains  in  the  Superior  Courts,  the  doctor  certifying  to  the  illness 
were  required  to  state  his  opinion  on  oath.  This  was  done  on 
Monday  last  in  the  Central  Criminal  Court  at  the  trial  of  the  case 
Reg.  v,  Bartlettj  where  Dr,  Broadbent  went  into  the  box  to  testify 
to  the  inability  of  Dr.  Green  to  give  evidence  on  account  of  illness. 
In  this  instance  no  question  was  asked  as  to  the  nature  of  Dr. 
Green's  complaint,  and  rightly  so,  for  it  is  not  the  province  of  the 
Court  to  inquire  into  the  ailments  of  a  witness  or  juror  unless  there 
are  grounds  for  supposing  that  the  doctor  is  not  acting  bond  fide  in 
the  matter.  It  would  have  been  better  had  Mr.  Heygate  been 
present  at  the  inquest  to  support  his  certificate  on  oath ;  at  the 
same  time,  we  are  at  a  loss  to  understand  why  the  coroner  should 
have  considered  acute  dyspepsia  an  insufficient  excuse  for  the  non- 
attendance  of  the  said  juror.  The  term  dyspepsia,  like  many 
others  in  common  use,  merely  expresses  a  symptom  or  series  of 
symptoms  which  may  have  for  its  cause  some  simple  error  in  diet, 
an  irritant  poison,  or  an  acute  specific  fever.  But  from  whatever 
cause  arising,  it  certainly  is  not  conducive  to  strict  and  close 
attention  to  the  detailment  of  facts,  and  the  formation  of  an 
impartial  judgment  upon  the  facts.  Undoubtedly  a  considerable 
amount  of  inconvenience  was  caused  by  the  absence  of  the  juror, 
although,  as  we  think,  unavoidably ;  but  a  little  tact  would  have 
served  to  ease  off  the  friction  which  unfortunately  took  place. 
We  advise  medical  men,  whenever  possible,  to  attend  in  person 
and  give  their  opinion  on  oath. — The  Lancet. 
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SHERIFF  COURT  OF  LANARKSHIRE  AT  GLASGOW. 

Sheriff  Lees. 

PATON  V.  WOBDIE  AND  CO. 

Reparation — rRight  of  foot-passenger  to  cross  street — Tlie  husband  of 
the  pursuer,  who  was  seventy  years  of  age,  having  started  to  cross  a 
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street,  was  run  down  and  killed  by  a  lorry  belonging  to  the  defenden, 
which  came  ronnd  an  adjacent  corner  of  the  street.  The  defenders  con- 
tended that  the  pursuer's  husband  ought  to  have  waited  till  the  lorry 
came  up  and  passed  him.  Held  that  he  was  as  much  entitled  to  go 
across  the  street  as  the  lorry  to  go  along  it,  and  defenders  found  liable 
in  damages.    The  judgment  was  as  follows : — 

^'  The  Sheriff-Substitute  having  considered  the  cause,  Finds  that  the 
pursuer  is  the  widow  of  Joseph  Paton,  now  deceased :  Finds  that  on  the 
eyening  of  17th  August  1885,  while  the  said  Joseph  Paton  was  crossing 
West  Street,  he  was  knocked  down  by  a  lorry  belonging  to  the  defenders, 
and  driven  by  one  of  their  servants,  and  so  injured  that  he  soon  after- 
wards died :  Finds  that  this  occurrence  was  due  to  the  fault  of  the  driver 
of  the  lorry :  Finds  in  law  that  the  pursuer,  having  lost  her  husband 
through  the  fault  of  a  servant  of  the  defenders,  while  in  the  discharge  of 
a  duty  entrusted  to  him  by  them,  is  entitled  to  compensation  from  them 
for  the  loss  so  sustained:  Assesses  such  compensation  at  the  sum  of 
£80 :  Decerns  against  the  defenders  for  payment  to  the  pursuer  of  said 
siun,  with  the  legal  interest  thereon  from  the  date  hereof  till  payment : 
Finds  the  defenders  liable  to  the  pursuer  in  expenses :  Allows  an  account 
thereof  to  be  given  in,  and  remits  the  same,  when  lodged,  to  the  auditor 
to  tax  and  to  report  (Signed)        ^^  J.  M.  Lees. 

"  Note. — This  is  the  second  case  of  which  I  have  had  to  dispose  within 
a  week  where  the  life  of  a  human  being  has  been  lost  through  negligence 
on  the  part  of  a  carter.  The  material  facts  yielded  by  the  somewhat 
lengthy  proof  are  practically  these.  Paton  was  a  frail  old  man  of  seventy 
years  of  age,  who  supported  himself  and  the  pursuer  by  acting  as  a 
private  watchman.  Between  seven  and  eight  o'clock  on  the  night  of  the 
17th  August  he  wished  to  cross  West  Street.  At  the  place  where  he 
was  standing  the  street  was  then  clear  of  vehicles ;  but  just  as  he  left  the 
payement  an  empty  lorry  came  round  the  adjacent  corner  of  the  street, 
and  the  old  man  very  prudently  withdrew  on  to  the  pavement  to  let  it 
pass.  lie  started  a  second  time  to  cross  the  street ;  and,  when  he  had 
got  a  yard  or  two  from  the  pavement,  the  lorry  in  question,  drawn  by  a 
powerful  horse,  turned  sharply  round  the  comer,  and  came  along  the 
street  in  a  direction  slanting  somewhat  towards  the  other  side.  There 
is,  on  the  whole,  I  think,  good  reason  to  believe  that  the  carter  shouted 
out  to  the  old  man.  But  apparently  the  old  man  either  did  not  hear  or 
else  considered  he  was  safe  to  proceed,  and  only  realized  the  danger  that 
had  come  upon  him  when  he  found  that  the  horse  (which,  as  I  have  said, 
was  being  ^ven  slantingly  across  the  street)  was  just  at  his  shoulder. 
For  a  moment  he  hesitated  what  to  do,  and  then  being  struck,  either  by 
the  horse  or  by  the  right  tram  of  the  lorry,  he  was  knocked  down,  and  so 
dreadfully  mangled  that  he  died  soon  afterwards. 

*^  The  question  is,  do  these  circumstances  infer  responsibility  agsdnst  the 
defenders  as  employers  of  the  carter?  There  was  nothing  illegal  in  the 
old  man  trying  to  cross  the  street ;  but  the  defenders,  while  conceding  this, 
contend  that  he  ought  to  have  waited  till  thdr  lorry  had  passed.  I  repel 
this  plea  The  old  man  had  as  much  right  to  cross  the  street  as  the  carter 
to  drive  along  it.  And  it  is  plain  beyOnd  dispute,  on  the  evidence  even  of 
the  defenders'  own  witnesses,  that  the  old  man  was  entitled  to  be  allowed 
to  cross  in  safety.    He  had  passed  to  the  far  side  of  the  horse ;  and  these 
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Mune  witnesses  think  that  if  he  had  not  hesitated,  as  he  did  for  a  moment, 
he  woald  hare  passed  across  in  safety.  Now  what  does  all  this  amount 
to  ?  Simply  that  the  driyer — who,  as  I  have  pointed  oat,  shoald  have 
giTen  way  to  the  old  man — shouted  out  and  trusted  that  Paton  would 
succeed  in  getting  out  of  the  way  of  the  horse,  which  the  driver  allowed 
to  advance  upon  him.  And  the  defenders  maintain  that  this  momentary 
hesitation  of  the  old  man's  constitutes  contributory  negligence.  But  old 
people  may  hesitate,  or  even  stumble ;  and  is  it  to  be  said  that  an  old 
man  of  seventy  is  not  to  cross  a  street  except  with  the  firmness  and  agility 
of  a  man  of  thirty,  or  at  the  peril  of  his  life  ?  As  the  Lord  President 
pointed  out  in  Autd  v.  M^Bey^  drivers  are  bound  to  take  into  considera- 
tion the  ordinary  facts  of  human  nature.  But  really  the  case  comes  so 
conclusively,  as  I  think,  within  the  authority  of  Clerk  v.  Petrie,  19th 
June  1879,  that  I  cannot  do  better  than  quote  two  sentences  from  the 
opinion  of  the  Lord  Justice-Clerk,  and  one  from  the  opinion  of  Lord 
Gifford.  The  former  judge  remarked — ^  When  a  driver  of  a  machine  in 
broad  day-light  drives  down  a  person  crossing  where  she  had  a  perfect 
right  to  cross,  the  presumption  in  fact  and  in  law  is  that  he  was  in  fault, 
and  the  sooner  this  is  understood  the  better.  In  these  days  of  careless 
driving,  when  so  many  lives  are  lost  by  it,  I  wish  to  lay  this  down  strongly, 
that  when  a  person  is  driving  along  a  public  road,  and  seeing  some  one 
in  front  of  him,  thinks  his  duty  is  complete  when  he  has  called  out,  he  is 
mistaken.'  While  Lord  Giflford  remarked — '  But  when  he  did  see  her, 
even  then  he  was  in  fault,  for  when  he  called  out  he  was  bound  so  to 
drive  that,  in  case  she  did  not  hear  him,  no  accident  should  occur.' 

^^  Now  here  the  horse  seems  to  have  been  well  in  hand,  and  going  at  a 
moderate  pace.  There  is  some  dubiety  as  regards  this  latter  point ;  but 
I  am,  on  the  whole,  inclined  to  believe  that  the  evidence  does  not  show 
that  the  horse  was  being  driven  unduly  fast.  But  then,  if  so,  the  driver 
should  have  been  the  more  able  to  avoid  iDJuriog  the  old  man.  The 
driver  says  the  old  man  lost  his  life  by  trying  to  run  between  a  lorry  two 
or  three  yards  in  front  of  huu  and  his  horse.  Now,  whatever  else  is  in  doubt 
in  the  case,  there  is  no  doubt  that  for  this  assertion  there  is  not  the 
shadow  of  foundation.  The  lorry  in  front  was  so  far  ahead  that  a  good 
many  of  the  witnesses  did  not  notice  it  at  all  And  I  am  afraid  there  is 
a  much  better  indication  of  the  carter's  actings  to  be  found  in  the 
exclamation  to  him  of  the  witness  Raleigh,  when  he  saw  what  was  about 
to  occur,  *  You  old  villain,  do  you  mean  to  kill  the  old  man? ' 

^*  Taking  all  these  things  together,  I  am  of  opinion  that  the  defenders' 
carter  was  guilty  of  negligence  in  driving  on,  and  not  allowing  Paton  to 
cross  the  street  And  if  that  be  so,  then  the  defenders  are  responsible 
to  the  pursuer  for  their  carter's  fault  As  in  a  case  of  this  kind  the 
decision  depends  to  some  extent  on  the  amount  of  credence  attached  by 
the  judge  to  the  various  witnesses,  it  is  perhaps  proper  that  I  should 
state  that,  with  the  exception  of  James  Pollock  and  the  girl  MTadyen, 
aud  perhaps  the  lad  Stewart,  the  evidence  of  the  witnesses  for  the  pur- 
suer seemed  to  me  to  deserve  much  more  weight  than  that  of  those 
adduced  for  the  defenders.  (Intd)        "  J.  M.  L." 

The  judgment  was  acquiesced  m.-^AcL  Stout — Alt,  Annan. 
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J^ES  JUDICATA  AND  THOLING  AN   ASSIZE   {continued). 

It  sometimes  happens  that,  from  new  circumstances  emerging, 
the  prosecutor  is  unable  to  proceed  with  the  trial  on  the  diet  to 
which  the  accused  has  been  cited.  There  are  then  two  courses 
open  to  him, — either  to  move  the  Court  to  desert  the  diet  pro  loco 
et  tempore^  and  reapprehend  and  recommit  the  accused  (if  not  on 
bail)  on  a  fresh  warrant,  or  not  to  call  the  diet,  in  which  case  the 
accused  (if  not  on  bail)  remains  in  custody  on  the  original  warrant 
of  commitment.  The  second  mode  is  the  simpler,  obviating  the 
necessity  of  proceedings  in  Court,  and,  if  the  accused  is  not  in 
custody,  saving  him  the  trouble  of  appearing  at  the  bar.  In  either 
case  the  particular  libel  falls,  but  the  prosecutor  is  at  liberty  to 
raise  and  proceed  with  a  new  libel.  Recently  the  right  of  the 
prosecutor  to  proceed  in  the  latter  mode  was  challenged.  Edward 
Tabram  (2  Couper  ^59)  pleaded  Not  Ouilty  to  a  charge  of  assault 
at  a  pleading  diet  before  the  SherifiF,  at  Inveraray,  on  lOtli  November 
1871,  and  the  case  was  adjourned  to  the  second  diet  in  the  libel, 
23rd  November.  After  the  adjournment,  the  Procurator-Fiscal 
came  to  entertain  doubts  regarding  the  Sheriff's  jurisdiction, — ^the 
assault  having  occurred  on  board  a  vessel  in  the  estuary  between 
the  counties  of  Argyll  and  Ayr.  He  accordingly,  on  lltli 
November,  wrote  to  the  accused  and  his  cautioner  intimating  that 
the  libel  would  not  be  called  at  the  second  diet,  but  that  an  indict- 
ment would  be  served  for  the  Circuit  Court,  Inverness,  in  the 
following  spring.  The  accused  having  been  indicted  accordingly, 
objection  was  made  in  bar  of  trial  oecause  of  the  proceedings 
before  the  Sheriff  :  it  was  stated  that  the  accused  was  ready  to 
meet  the  charge  at  the  adjounicd  diet,  and  was  still  ready  to  do  sc^ 
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and  that  it  was  incompetent,  illegal,  and  without  precedent  to  call 
upon  him  to  answer  to  a  new  indictment  while  the  previous  libel 
was  undisposed  of.  No  authority  was  quoted  in  support  of  the 
objection,  which  was  unfounded :  the  prisoner  could  not  meet  the 
charge  in  the  Sheriff  Court  libel,  seeing  that  libel  was  at  an  end 
by  the  second  diet  not  having  been  called;  and  it  was  matter 
of  inveterate  practice  in  such  circumstances  to  prosecute  on  a  fresh 
libel.  The  point,  however,  was  certified  by  Lord  Deas  to  the  High 
Court,  where  the  objection  was  again  urged,  as  partaking  partly  of 
the  nature  of  res  judicata  and  partly  lis  alibi  peiidmsy  but  was 
unanimously  repelled. 

The  plea  of  tholing  an  assize  was  raised  and  sustained  in 
remarkable  circumstances  in  the  case  of  Sarah  A7iderson  or  Fraser 
and  Jamts  Fraser  (1  Irvine' 1,  etc.),  a  case  which,  after  a  verdict 
of  Guilty,  failed  through  a  clerical  omission  in  a  point  of  form,  and 
stands  on  record  as  the  most  disastrous  instance  of  a  technical 
escape  in  modern  practice.  The  prisoners,  mother  and  son,  were 
tried  at  the  Spring  Circuit  Courr,  Inverness,  1852,  for  the  murder 
of  the  husband  of  the  former  and  father  of  the  latter,  by  means  of 
poisoning  with  arsenic.  Having  pleaded  Not  Guilty,  they  were 
remitted  to  an  assize.  In  the  course  of  the  trial,  it  was  proposed 
by  the  prosecutor  to  put  in  evidence  a  production  which  was 
described  in  the  indictment  as  ^'  a  sealed  paper  wrapper,  or  other 
piece  of  paper,  containing  a  small  quantity  of  powder."  The  late 
Sheriff  Logan  and  Mr.  (now  Lord)  Young,  counsel  for  the 
prisoners,  objected  to  the  reception  of  the  production  because  it 
did  not  answer  the  description  in  the  indictment,  inasmuch  as  it 
was  not  sealed  :  it  appeared  that  the  original  seals  on  the  packet 
were  entire,  but  that  the  paper  had  been  cut  to  admit  of  the  con* 
tents  being  examined.  Lords  Cockbum  and  Ivory,  the  judges  on 
Circuit,  admitted  the  production,  reserving  the  objection  for  future 
disposal,  and  directed  the  trial  to  proceed.  The  jury  found  the 
prisoners  Guilty,  whereupon  the  case  was  certified  to  the  High 
Court  to  consider  the  objection  to  the  packet  before  pronouncing 
sentence.  A  petition  was  forthwith  presented  for  the  prisoners, 
demanding  liberation  on  the  ground  that  the  case  had  been  certi- 
fied sine  die^  and  that,  therefore,  the  diet  could  not  be  legally  called 
against  them.  The  Lord  Advocate  also  presented  a  petition  to 
the  Court  to  fix  a  day  for  taking  up  and  disposing  of  the  certifica* 
tion.  The  case  was  argued  at  considerable  length  before  the 
Court  in  June  1852.  The  judges  were  nearly  equally  divided  in 
opinion, — the  Lord  Justice  -  General,  Lord  Justice  -  Clerk,  and 
Lords  Wood  and  Anderson  being  in  favour  of  the  objection ;  while 
Lords  Cockbum,  Ivory,  and  Cowan  were  for  repelling  it.  An 
interlocutor  was  pronounced  that,  in  respect  no  certain  day  had 
been  fixed  by  the  Circuit  Court  for  proceeding  with  the  case 
before  the  High  Court,  the  instance  had  ntllen;  and  the 
prisoners  were  ordered  to  be  set  at  liberty.    The  point  was  eop 
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tirely  one  of  usage,  was  sanctioned  bv  no  statute,  and  had  never 
before  been  the  subject  of  judicial  discussion.  A  long  course 
of  practice  was  no  doubt  in  favour  of  the  objection,  although 
precedents  were  produced  by  the  prosecutor  for  the  certification  of 
diets  sine  die.  These  precedents  were  adopted  by  the  judges  on 
one  side  as  authoritative,  but  were  rejected  on  the  other  side  as  of 
doubtful  authority,  to  which  no  objection  had  been  made.  The 
accused,  in  one  of  these  dubious  precedents,  was  James  Drumrruyiid^ 
alias  M'Gregor^  who  escaped  from  prison  after  verdict,  before 
sentence  could  be  pronounced.  As  he  could  not  be  sentenced  in 
his  absence,  it  was  necessary  to  continue  the  diet,  which  the  Court 
did  no  less  than  twelve  times  to  various  specified  days  from  20th 
November  1752  to  3rd  March  1755,  in  tlie  hope  that  meanwhile 
he  would  be  captured.  That  hope  not  having  been  realized,  the 
more  rational  course  was  at  last  adopted  bv  the  Court  of  making 
one  general  continuation  :  ^*  Ay  and  while  ne  shall  be  apprehended 
and  brought  before  them,  and  continue  the  diet  against  him  till 
that,  time."  Another  precedent  was  the  modern  case  of  Fergiisswi 
and  Sharpy  1838,  which,  after  the  prisoners  had  pleaded  Guilty,  was 
continued  to  enable  the  prosecutor  to  make  certain  inquiries  as  to 
statements  urged  in  mitigation, — no  specified  day  being  named,  and 
the  prisoners  being  liberated  in  the  meantime.  On  a  petition  by 
the  Lord  Advocate  the  Court  afterwards  named  a  day  for  their 
appearance,  and  they  presented  themselves  accordingly  and  were 
sentenced.  These  precedents  appear  to  be  sufficiently  in  point,  and 
show  that  there  was  no  inexorable  rule  against  indefinite  continua^ 
tions.  The  certification  from  the  Inverness  Circuit  was  made  by 
arrangement  with  the  prisoners,  in  order  that  they  might  have  the 
benefit  of  a  High  Court  judgment  on  the  question  of  evidence. 
But  for  that  arrangement,  which  was  embodied  in  the  interlocutor 
by  Lords  Cockburn  and  Ivory,  sentence  would  have  passed  on  the 
verdict.  It  was  in  truth,  as  Lord  Ivory  remarked,  as  if  the  terms 
of  certification  had  been  reduced  into  a  formal  minute  of  consent. 
It  was  not  alleged,  and  could  not  possibly  have  been  alleged,  that 
the  omission  to  specify  a  day  was  of  any  prejudice  to  the  prisoners. 
Bond  for  their  reappearance  was  not  required,  the  nature  of  the 
case  forbidding  that  they  should  be  enlarged,  and  they  remained 
in  custody  on  the  verdict  of  Guilty.  The  case  seemed  to  fall 
directly  within  the  analogy  of  a  sentence  delayed  on  the  prisoner's 
bond  to  present  himself  on  an  indefinite  future  day.  But  supposing 
there  had  been  a  positive  rule  that  in  every  certification  the  diet 
roust  be  to  a  definite  day,  there  was  at  most  a  mere  clerical 
omission  in  a  matter  of  circumstance,  not  of  substance.  There 
was  a  certification^which  necessarilv  continued  the  diet,  and  why 
ahould  not  the  omission  of  the  day  be  supplied  by  the  Court? 
Had  a  wrong  day  or  month  been  accidentally  inserted,  the  error 
would  have  been  open  to  correction  in  virtue  of  the  inherent  power 
of  the  Court,  which  can  provide  a  remedy  for  all  extraordinary 
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occurrences  in  the  course  of  criminal  business  (2  Hume  59). 
Even  as  regards  final  sentences  in  capital  cases,  such  a  power  to 
correct  inadvertent  error  has  frequently  been  exercised  Hume  (ii. 
473),  referring  to  the  rule  that  every  judgment  for  corjwral  pain 
names  a  day  for  execution,  adds :  '*  If,  however,  it  so  happen  that 
the  Supreme  Court  fall  into  any  mistake  in  this  article,  it  is  not 
accounted  of  that  moment  to  annul  the  sentence  and  release  the 
convict  Having  relation  to  what  is  an  accident  only  or  circum^ 
stance,  and  not  of  the  substance  of  the  judgment,  it  is  subject  to 
their  own  revisal  and  correction."  In  support  of  this  doctrine, 
various  cases  are  to  be  found  in  the  books ;  for  example,  Jand  Hay 
having  been  sentenced  at  Perth  Circuit  Court  for  execution  on 
23rd  June  1731,  which  day  being  earlier  than  the  time  allowed  by 
the  statute,  the  High  Court,  on  a  representation  being  made,  fixed  a 
later  day  to  meet  the  statutory  term.  Again,  in  the  case  of  James 
Jack^  who  was  sentenced  at  the  Circuit  Court,  Glasgow,  by  mistake 
to  be  executed  on  Wednesday,  2nd,  instead  of  Wednesday,  7th  July 
1784,  the  High  Court  in  like  manner  rectified  the  inaccuracy. 

It  was  urged,  during  the  argument  for  the  prisoners,  that  the 
proceeding  was  unum  quid  from  the  commencement  to  its  close, 
and  that  whatever  at  any  intermediate  stage  interrupted  its 
absolute  integrity  was  fatal  to  its  concluding  step  equally  as  to  all 
that  preceded.  Founding  on  this  argument,  Lord  Ivory  made  some 
very  pertinent  observations.  The  question  was  naturally  raised 
whether  in  the  stage  of  the  sentence,  as  the  last  step  in  the  imum 
guidf  the  fall  of  the  instance  was  not  in  substance  a  nullity  of 
the  whole  proceedings  of  the  trial,  and  whether,  therefore,  a 
second  trial  might  not  still  be  competent,  just  as  in  other  cases 
where  the  process  and  instance  fell.  If  an  interruption  to  this 
unity  was  fatal  to  the  power  of  pronouncing  sentence,  that 
interruption  must  necessanly  leave  the  process  broken  and  in* 
complete,  and  if  so,  how  could  one  portion  of  it  avail,  and  another 
portion  separately  lapse  and  fall  to  the  groimd  ?  in  other  words, 
how  could  the  prisoners  found  on  the  verdict  to  the  effect  of 
supporting  their  argument  that  they  had  tholed  an  assize,  and  yet 
deny  the  validity  of  that  verdict!  In  concluding  his  opinion, 
Lord  Ivory  remarked  that  if  the  objections  were  sustained,  he  could 
see  nothing  but  the  most  lamentable  crippling  and  miscarriage  of 
the  law,  without  any  adequate  practical  end  as  regarded  the 
interests  of  prisoners  generally,  or  the  interests  of  the  two  prisoners 
in  question.  Byt  the  opinion  of  his  Lordship  in  the  direction  of 
the  competency  of  a  second  trial  was  not  insisted  in.  The 
prisoners  having  been  re-indicted  before  the  High  Court,  there 
was  an  unanimous  judgment  that  they  had  tholed  an  assize,  that  the 
verdict  was  good  when  returned  against  them,  but  that  by  the 
irregularity  which  had  occurred,  the  prosecutor  had  lost  the  benefit 
thereof,  and  that  there  was  no  authority  or  principle  on  which  the 
prisoners  could  again  be  subjected  to  trial.  . 
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The  case  was  altogether  a  perplexing  anomaly,  and  remains  a 
remarkable  instance  of  an  inoperative  venlict  of  Guilty  being 
sustained  in  bar  of  a  new  trial.  Pi*evious  aiBrmative  verdicts  of 
guilt,  but  set  aside  as  null  and  void  on  the  ground  of  error  in  the 
composition  of  the  jury  or  Court  {Menzies^  2  Hume  310 ;  Sharpe^ 
ibid, ;  M^LennaUy  2  Allison  619),  were  held  no  obstacle  to  further 
prosecution,  conviction,  and  sentence.  But  here,  a  verdict  to 
which  no  legal  objection,  per  se,  could  be  stated,  affirming  the 
guilt  of  murder,  was  allowed  to  stand  against  the  prisoners,  while 
they  escaped  the  usual  consequences  of  such  a  finding,  —  the 
prosecutor  being  denied  sentence  upon  it  because  of  a  subseauent 
innocent  clerical  lapse,  in  which  the  Court  and  both  sides  ot  the 
bar  participated,  but  for  which  the  prosecutor  alone  was  held 
technically  responsible.  There  was  no  judgment  on  the  conviction 
a^inst  which  the  plea  of  res  judicata  could  have  been  urged, — a 
plea  competent  only  where  there  has  been  a  sentence  condemnatory 
or  absolvitory.  Tlie  prisoners  had  no  doubt  tholed  an  assize  in 
the  limited  sense  that  they  had  been  subjected  to  trial  by  a  jury. 
A  verdict  of  acquittal,  necessarily  followed  by  absolvitor,  would 
have  brought  the  trial  to  an  uninterrupted  conclusion ;  but  when, 
after  a  verdict  of  Guilty,  a  technical  impediment  intervened 
which  disturbed  the  course  of  the  proceedings,  and  prevented  the 
legitimate  application  of  that  verdict,  there  seems  grave  room 
for  doubting  whether,  in  a  full  and  reasonable  sense,  the  prisoners 
fairly  tholed  an  assize  or  under^'ent  a  complete  trial.  Upon  this 
vital  point  reference  may  be  made  to  English  authorities  collected 
and  reviewed  at  great  length  in  four  celebrated  modem  cases — 
Conway  and  Lynch  v.  The  Queen,  1844  (7  Irish  Law  Reports  149) ; 
The  Queen  v.  Netdan,  1849  (18  L.  J.  M.  C.  201)  :  The  Queen  v. 
Charle8woHh,im2  (L.J.  M.  C.  25);  and  Winsarv.  The  Quern,  1866 
(1  L.  R.  Q.  B.  289  and  390).  The  prisoners,  in  the  first  case,  were 
tried  for  murder  at  the  Spring  Assizes  and  again  at  the  Summer 
Assizes,  Limerick,  1843,  but  on  each  occasion  the  jury,  after  a 
long  detention,  failed  to  agree  in  a  verdict,  and  were  discharged. 
The  prisoners  were  a  third  time  put  upon  trial  at  the  Spring 
Assizes,  1844,  when  pleas  in  bar  ot  trial  were  repelled,  and  they 
were  found  guilty  and  had  sentence  of  death.  The  proceedings 
then  came  before  the  Court  of  Queen's  Bench  on  a  writ  of  error. 
Chief  Justice  Pennefather,  Justice  Burton,  and  Justice  Perrin 
delivered  judgments  in  favour  of  the  prisoners,  and  they  were 
liberated.  Justice  Crampton,  in  a  judgment  which  has  become 
famous,  differed  from  his  brother  judges  ;  after  giving  his  opinion 
that  the  Assize  Court  had  rightly  exercised  their  discretion  in 
discharging  the  jury,  he  thus  laid  down  the  law  as  to  what  defence 
was  necessary  in  bar  of  a  second  trial : — "  To  constitute  a  trial, 
not  popularly  but  legally,  there  must  be  a  verdict  followed  by  a 
judffnient.  But  let  me  try  what  is  meant  by  the  principle  that  the 
prisoner  shall  not  be  twice  put  in  jeopardy ;  and  first  I  try  it  by 
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seeing  to  what  cases  the  principle  does  not  apply  :  it  is  clear  that 
it  does  not  apply  to  the  case  of  defective  indictment  or  defective 
process.  Why  f  Because  the  prisoner's  life,  though  perilled  by 
the  proceeding,  was  not  in  legal  contemplation  endan^red." 
After  giving  instances  of  various  abortive  trials,  he  said :  ^'in  all 
those  cases  the  prisoner*s  life  has  not  been  in  actual  jeopardy, 
and  the  ends  of  justice  have  not  been  satisfied  either  by  an 
acquittal  or  a  conviction."  ..."  To  make  such  a  case,  the 
prisoner  must  show  that  he  was  legitimo  modo  ac^ictatus 
or  convictusJ^  .  .  .  "Can  the  prisoner  in  any  case  rely  for  his 
defence  upon  the  fact  of  a  previous  abortive  trial  I  I  may  say 
without  fear  of  contradiction  that  there  is  neither  precedent  nor 
authority  for  such  a  plea."  ..."  To  hold  such  a  plea  good  is  to 
put  an  abortive  trial  on  the  same  footing  as  a  defence  w*ith  that  of 
a  completed  trial."  . ..  .  "  The  form  of  the  plea  and  its  averments 
show  what,  by  the  common  law,  was  required  to  make  the  defence 
of  a  former  acquittal,  namely,  a  tried  and  a  verdict  and  a  judgment 
thereupon^  quod  eat  sine  die ;  and  in  this  case  we  are  called  upon 
to  pronounce  that  judgment  in  a  case  where  there  was  no  previous 
verdict  and  no  completed  trial,  and  that,  too,  in  a  case  in  which  the 
prisoners  have,  after  a  solemn  trial,  been  pronounced  guilty  by 
the  verdict  of  a  jury." 

In  the  above  cases  of  Neicton^  Charlesficorth^  and  Winsor^  in 
each  of  which  objections  to  a  new  trial — the  previous  proceed- 
ings having  proved  abortive — were  repelled,  the  English  judges 
expressed  their  approbation  of  the  above  judgment  of  Justice 
Crampton.  In  CharleswortKs  case  Chief  Justice  Cockburn, 
speaking  of  the  question  of  acquittal,  observed :  "  I  must  say  I  can 
add  nothing  to  the  conclusive  reasoning  of  Mr.  Justice  Crampton, 
on  which  so  much  obser\'ation  has  been  made."  ..."  All  I  can 
say  is  this  (agreeing,  therefore,  entirely  with  Mr.  Justice  Crampton), 
that  the  only  pleas  which  are  known  to  the  law  of  England  to  stay 
a  man  from  being  tried  upon  an  indictment,  are  the  pleas  of 
autrefois  acquit  ana  avirefois  convicts  Justices  Wightman,  Black- 
burn, and  Crompton  concurred,  the  latter  observing :  "  I  do  think 
the  reasoning  of  that  learned  judge,  not  only  as  to  that  part  of 
his  judgment,  but  as  to  the  whole  of  it,  perfectly  convincing 
and  unanswerable."  In  WinsoT^s  case  the  Chief  tfustice  again 
remarked :  "  His  arguments  are  overwhelming,  and  certainly  no 
attempt  was  made  to  answer  them  on  the  part  of  the  judges  who 
differed  from  him."  In  the  same  case  of  Winsor^  Chief  Justice 
Erie,  who  presided  in  the  Court  of  Exchequer,  where  the  case 
was  finally  argued,  observed  :  "  Crampton,  J.,  dissented  from  the 
rest  of  the  Court,  and  gave  a  judgment  remarkable  for  sound 
reasoning  and  deep  research,  by  which  the  propositions  of  law,  on 
which  he  relied,  appear  to  us  to  be  clearly  established." 

There  seems  no  procedure  in  English  practice  similar  to  onr 
certification  from  a  Circuit  Court:  if  such  procedure  existed,  it 


TECHNICAL  OBJECTIONS  AND  ESCAPES  FROM  JUSTICE.  287 

seems  very  clear,  from  the  unanimity  of  opinion  of  the  English 
judges,  that  any  error  or  omission  in  the  process,  if  not  amended 
or  supplied,  would  raise  no  bar  to  the  prisoner  being  again  put  on 
trial. 

While  in  our  practice  the  plea  of  res  judicata  cannot  be  main- 
tained when  the  first  trial  has  been  tainted  by  some  inherent  vice, 
such  as  illegal  constitution  of  the  jury  or  Court, — which  renders 
null  the  proceedings, — on  the  other  hand,  if  the  trial  has  failed 
from  error  in  statement  of  time,  locv^^  Trwdus  operandi^  description 
of  property,  ownership,  name,  or  designation  of  person  injured,  or 
the  like,  it  is  held  that  this  is  not  a  supervening  accident  or  in- 
herent vice,  but  a  blunder  constncctione  juris,  to  be  imputed  to  the 
prosecutor,  and  that  the  prisoner  is  entitled  to  take  the  benefit  of 
the  former  trial,  and  cannot  be  again  put  upon  trial  for  the  same 
facts  under  an  amended  denomination*  The  case  of  John  Hannah 
(2  Hume  111,  etc.),  formeriy  referred  to,  where  the  prisoner  escaped 
because  of  an  error  in  the  trade  of  the  father  of  the  murdered 
girl,  is  probably  the  strongest  illustration  of  the  strict  rule  that  a 
conviction  can  only  take  place  of  the  individual  crime  as  specifi- 
cally libelled.  But  why  should  an  acquittal  on  such  a  ground 
prevent  a  new  trial  for  the  actual  crime  under  an  amended  form 
of  indictment  1 

In  its  fullest  and  only  reasonable  sense  the  plea  of  res  judicaia^ 
or  tholing  an  assize,  is  only  justly  pleadable  when  the  acquittal  on 
the  former  trial  was  for  precisely  the  same  crime,  with  all  its 
specifications  of  time,  place,  and  circumstances,  as  the  crime  set 
forth  in  the  new  libel.  If  a  prisoner  is  acquitted  because  of  an 
error  or  variance  in  any  one  of  these  particulars^  has  he  any 
reasonable  claim  to  impunity — any  equitable  ground  for  pleading 
res  judicata^  or  tholing  an  assize,  if  a  new  libel,  in  which  the  error 
is  rectified,  is  preferred  against  him?  The  first  indictment  being 
defective,  so  that  he  could  not  be  convicted  thereon,  he  was  not  in 
actual  danger :  the  trial  was  abortive.  A  trial  on  a  new  indict- 
ment, difiFering  in  respect  to  time,  place,  modus,  or  other  particular, 
would  not  be  a  second  trial  for  the  same  crime.  Hannah  could 
not  have  been  tried  again  for  the  murder  of  a  wrighfs  daughter ; 
but  why  should  his  acquittal  on  that  charge  prevent  his  being  tried 
for  the  murder  of  a  tailor's  daughter?  Lord  Ardmillan,  in  giving 
evidence  before  the  Law  Commission  in  1870,  referring  to  Hannah  s 
case,  said  he  would  have  been  inclined  to  grant  a  new  trial.  ^'  I 
would,"  he  said,  "have  held  as  a  judge  that  as  he  was  acquitted 
because  the  proof  showed  he  killed  a  person  of  a  difiFerent  name 
than  the  name  libelled,  it  might  very  fairly  have  been  held  that 
he  had  not  been  tried  on  the  charge ;  and  that  opinion  has  been 
held  by  more  than  one  eminent  judge.  I  would  have  no  objection 
to  a  new  trial  being  made  lawful  in  such  a  case,  where  it  could  be 
held  that  the  prisoner  had  not  really  tholed  an  assize.'*  These 
observations  of  his  Lordship  are  applicable  to  the  various  cases 
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instanced  above,  in  which  the  acquittals  were  obtained  upon 
grounds  as  unsubstantial  as  in  HannaKs  case,  and  in  none  of 
which  was  there  any  real  tholing  of  an  assize. 

On  this  vital  question  of  a  new  trial,  there  is  a  wide  difference 
between  English  and  Scotch  practice.  In  England  a  prisoner 
acquitted  on  the  ground  of  a  variance  between  the  averments  in  thd 
indictment  and  the  facts  proved,  is  not,  as  in  Scotland,  freed  from 
his  crime.  He  may  be  re-indicted,  if  the  first  indictment  was  not 
such  as  he  could  have  been  lawfully  convicted  upon,  as  in  the  various 
cases  above  cited.  The  test,  as  rigidly  applied  in  the  remarkable 
case  of  Sheen,  noticed  in  a  former  paper,  is  whether  the  evidence 
necessary  to  support  the  second  indictment  would  have  been 
sufficient  to  procure  a  legal  conviction  upon  the  first.  Whenever, 
by  reason  of  some  defect  in  the  indictment,  the  prisoner  was  not 
lawfully  liable  to  suffer  punishment,  he  has  not  been  in  jeopardy 
in  the  sense  which  entitles  him  to  plead  the  former  acquittal  in 
bar  of  a  subsequent  indictment.  If  a  prisoner,  therefore,  indicted 
for  the  murder  of  John  Brown  is  proved  to  have  murdered  James 
Brown,  and  is  therefore  acquitted, — as  he  must  have  been  prior  to 
Lord  Campbell's  Act  of  1851,  permitting  amendment  of  such 
variances, — he  may  be  again  tried  on  a  new  indictment,  with  the 
correct  name  stated.  The  working  of  the  principle  may  be  made 
clear  by  reference  to  one  or  two  English  cases.  At  the  Old 
Bailey,  in  1787,  John  Coogan  was  accused  of  uttering  a  forged  will, 
which,  as  embodied  in  the  indictment,  commenced  thus,  *'  /,  James 
'  Gibson,"  etc, ;  whereas,  in  the  document  produced,  the  first  personal 

Eronoun  was  omitted.  This  trivial  variance,  which  could  not  then 
e  cured  by  amendment,  was  held  fatal  to  that  indictment,  and  the 
prisoner  was  acquitted;  but  he  was  re-indicted  on  a  new  and 
correct  libel,  and  a  plea  of  avirefois  acquit  was  repelled  (1  Leach's 
Crown  Cases  449).  The  same  course  was  followed  in  the  case  of 
Jeremiah  Reading  (2  Leach  590),  charged  with  forging  a  bill  of 
exchange  which  was  described  as  *^  purporting  to  be  directed  to 
one  J.  King  by  the  name  and  description  of  J.  Ring,"  The 
prisoner  having  been  convicted,  the  conviction  was  set  aside  on  the 
somewhat  critical  objection  that,  if  the  bill  was  really  directed  to 
J.  King,  it  could  not  purport  to  be  directed  to  J.  Ring ;  but  this 
was  found  no  objection  to  a  new  trial  on  an  amended  indictment. 
Again,  in  the  case  of  Vandercomh  and  Abbot  (2  Leach  711),  where 
the  prisoners  were  acquitted  on  a  charge  of  breaking  into  a  house 
and  stealing  goods, — no  goods  having  in  point  of  fact  been  stolen, 
— ^the  prisoners  were  arraigned  on  the  following  day  on  a  new 
indictment,  which  charged  tliem  with  breaking  into  the  house  with 
intent  to  steal ;  and  the  plea  of  previous  acquittal  having  been 
urged  in  bar  of  trial,  it  was  held  bad  by  all  the  twelve  judges ; 
and  the  prisoners  were  again  tried  and  convicted.  In  an  amusing 
case,  tried  at  the  Hertford  Assizes  (1  Taylor  274),  where  the 
prisoner  was  charged  with  stealing  an  article  of  clothing  called  a 
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slop,  and  was  acquitted,  because  he  showed  by  cross-examination 
that  the  garment  was  a  smock,  he  was  immediately  afterwards 
arraigned  on  a  second  indictment  for  stealing  the  smock, — his 
previous  acquittal  being  of  no  avail.  Mr.  Taylor  states  that  the 
prisoner  on  the  second  trial  called  several  witnesses  to  prove  that 
the  article  was,  after  all,  a  slop ;  and  the  question  is  said  to  have 
been  submitted  to  the  second  jury  with  much  gravity  by  the 
learned  judge ;  but  the  result  of  the  case  is  not  stated. 

The  simple  and  natural  remedy  of  amending  variances  in  indict- 
ments has,  however,  rendered  second  trials  in  England  practically 
unnecessary.  It  has  been  laid  down  by  a  very  learned  judge 
(Justice  Byles)  that  a  statute  like  the  14  and  15  Vict.  cap.  100 
should  have  a  wide  construction,  and  should  not  be  interpreted  in 
favour  of  technical  strictness.  **  Various  statutes,"  his  Lordship 
observed,  "  have  from  time  to  time,  for  more  than  500  years,  been 
passed,  from  the  14  Edward  III.  ca]).  6  downwards,  to  facilitate 
amendments,  but  the  strict  and  almost  perverse  construction  which 
the  judges  put  upon  them  rendered  them  nearly  abortive.  But 
now  a  totally  different  principle  prevails ;  every  amendment  is  to 
be  made  which  is  necessary  for  determining  the  real  cpiestion  in 
controversy  between  the  parties'*  (3  Russell  324).  Under  the 
salutary  provisions  of  Lord  Campbell's  Act,  amendments  have 
accordingly  been  made  to  cure  variances  in  the  ownership  of 
property,  misnomer  of  the  person  injured,  and  other  particulars  in 
the  indictment.  Though  tne  Act  lays  down  no  limitation  as  to 
mrhen  the  amendment  mav  be  made,  it  was  decided  in  the  case  of 
Heg.  y.  Rymes  (3  C.  and  Kir.  326)  that  an  application  to  amend 
must  at  latest  be  made  before  the  evidence  for  the  prosecution  is 
closed ;  but  that  decision  has  been  superseded,  and  it  is  now  held 
that  amendment  may  be  made,  even  after  the  counsel  for  the 
prisoner  has  addressed  the  jury  {Reg.  v.  Fullartony  6  Cox 
194).  It  has  sometimes  happened,  however,  that  an  amendment 
under  the  Act  has  been  improperly  made,  as  in  the  case  of  Dennis 
Larhin,  1854  (6  Cox  377 ;  23  L.  J.  M.  C.  125).  The  prisoner 
was  indicted  for  resetting  property  belonging  to  Abraham  Brooks- 
banky  he,  the  said  A.  B.  (instead  of  the  prisoner),  well  knowing 
the  same  to  have  been  stolen.  The  error  was  not  discovered  tiil 
after  the  prisoner  had  been  found  guilty.  The  Court  amended  by 
striking  out  the  words  A.  B.  and  inserting  the  prisoner's  name, 
after  which  sentence  was  passed.  On  appeal  it  was  held  that  the 
Court  had  no  power  to  amend  after  verdict;  the  record  was 
directed  to  be  restored  to  its  original  state — ^the  amendment  to  be 
regarded  as  pro  non  scriptum  ;  and  an  opinion  was  given  that  the 
prisoner  might  be  tried  again.  It  has  also  happened  that  an 
amendment  has  not  been  made  when  it  might  competently  have 
been  made ;  and  an  acquittal  in  con8e(|uence — the  error  not  being 
corrected — does  not  prevent  a  new  trial, — vide  case  of  Oreen  (2(> 
L.  J.  M.  C.  17).    The  prisoner  was  tried  at  the  Quarter  Sessions 
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of  Bary  St.  Edmunds,  in  1856,  for  stealing  goods  from  a  stall  in 
charge  of  a  boy.  The  indictment  erroneously  described  the  goods 
as  the  property  of  the  boy  instead  of  his  father,  in  consequence  of 
which  the  jury  acquitted,  though  the  indictment  might  have  been 
amended  under  toe  Act*  Being  re-indicted,  however,  and  the 
property  correctly  laid  as  belonging  to  the  father,  the  plea  of 
previous  acquittal  was  ^  overruled  on  the  ground  that  the  prisoner 
could  not  have  been  convicted  unless  the  indictment  had  been 
amended.  One  case,  however,  occurred  shortly  after  the  passing 
of  the  Act,  in  which  there  was  a  technical  escape,  because  the 
Court  failed  to  exercise  the  statutory  power  of  amending  the 
indictment— ife^.  v.  Frost,  1855  (24  L.  J.  M.  C.  116).  The 
prisoner  was  charged  before  the  Surrey  Sessions  with  night  poach- 
ing on  the  lands  of  George  William  Frederick  Charles,  Duke  of 
Cambridge,  and  assaulting  one  of  the  Duke's  keepers.  It  was 
proved  on  the  trial  that  the  Duke  was  called  George  William,  and 
had  other  Christian  names  of  which  the  prosecutor  was  unable  to 
produce  evidence.  Leave  was  asked  to  amend  the  indictment, 
under  the  provisions  of  Lord  Campbell's  Act,  by  striking  out  the 
names  Frederick  Charles.  The  Court  of  Sessions  refused,  but  left 
it  to  the  jury  to  say  if  thev  were  satisfied  of  the  identity  of  the 
person  mentioned  in  the  indictment  with  the  person  referred  to  in 
the  evidence.  The  jury  had  no  doubt  on  this  point,  and  convicted 
the  prisoners.  The  Court  of  Crown  Cases  Reserved  held  that  the 
Court  of  Quarter  Sessions  were  not  bound  to  amend  the  indict- 
ment, although  it  might  have  been  amended  by  striking  out  the 
whole  of  the  names,  as  it  would  have  been  enough  to  have  proved 
that  the  person  bore  the  title  of  the  Duke  of  Cambridge ;  that  the 
prosecutor  need  not  have  set  forth  the  names,  but  that  having 
done  sOy  and  failed  to  prove  what  he  alleged,  and  as  the  Court 
below  had  not  chosen  to  amend,  the  conviction  was  bad,  and  it  was 
accordingly  quashed.  The  case  seems  to  have  been  on  all  fours 
with  the  Earl  of  Cardigans  case,  tried  before  the  House  of  Peers 
in  1841  for  shooting  at  Captain  Harvey  Gamett  Phipps  Tuckett, 
and  which  broke  down  because  the  Attorney-General  was  unable 
to  prove  the  two  superfluous  names  Garnett  Phipps.  The  Act  of 
1851  was  intended,  irUer  alia,  to  obviate  any  such  objection,  and 
it  was  certainly  not  in  contemplation  of  the  Legislature  that  the 
Court  would  decline  to  allow  any  authorized  amendment.  Chief 
Baron  Pollock  remarked,  in  ^ros^'^  case,  that  the  power  of  amending 
was  discretionary,  and  that  the  Court  in  this  respect  must  act 
according  to  their  sense  of  duty ;  while  Justice  Wightman  observed 
that  though  the  Court  were  not  bound  to  amend  as  a  point  of  legal 
obligation,  it  was  another  matter  whether  they  ought  to  have  done 
so.  The  case,  however,  appears  to  be  exceptional  in  its  treatment 
by  the  Court  of  first  instance.  Amendments  are  generally  made 
when  necessary,  as  a  matter  of  course,  by  the  Court,  and  the  Act 
has  done  much  to  improve  English  practice  by  doing  away  with 
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quibbles :  the  practical  effect  in  many  cases  is  that  variances 
between  the  indictment  and  the  evidence  are  passed  over  without 
notice,  counsel  not  considering  it  worth  while  to  take  an  objection 
which  would  only  produce  an  amendment.  W.  B.  D. 
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According  to  the  London  papers,  a  scene  of  a  remarkable 
character  was  witnessed  at  the  last  sensational  murder  trial  in 
the  metropolis.  Various  descriptions  of  that  scene  have  appeared, 
but  perhaps  the  following  contains  the  gist  of  all  the  more  interest- 
ing details  : — **  Throughout  the  trial  the  Court  was  crowded  with 
a  fashionable  audience,  composed  in  the  main  of  members  of  the 
gentler  sex.  TIte  costumes  were  varied  and  brilliant ;  indeed,  the 
bright  display  of  colour  contrasted  in  a  striking  manner  with  the 
sombre  surroundings  of  the  interior  of  the  Court  The  moment 
the  prisoner  appeared  in  the  dock,  quite  a  forest  of  opera-glasses 
were  levelled  at  her,  and  Mr.  Dyson,  when  he  entered  the  witness- 
box,  was  honoured  with  a  similar  attention.  Silence  was  fairly 
well  observed  during  the  actual  conduct  of  the  case,  although 
once  or  twice,  when  the  chatter,  which  was  never  entirely  sujv 
pressed,  rose  to  a  distinct  murmur,  the  ushers  found  it  necessary 
to  intervene.  On  the  whole,  however,  the  treatment  observed 
towards  the  proceedings  of  the  Court  contrasted  favourably  with 
that  usually  accorded  t)y  an  audience  similarly  constituted  to  a 
vocalist  at  an  afternoon  drawing-room  gathering.  During  the 
adjournments,  and  whilst  the  Court  was  waiting  for  the  verdict, 
the  restraint  was  removed,  and  the  company  revelled  in  a  full,  free 
flow  of  conversation  of  the  most  animated  and  festive  character* 
There  is  no  provision  in  connection  with  the  Court  for  supplying 
luncheon  or  other  refreshments  to  the  ladies  who  grace  ttie  pro- 
ceedings by  their  presence;  but,  fortunately,  this  inhospitable 
arrangement  seemed  to  have  been  well  understood  by  the  audi- 
ence, most  of  whom  had  come  amply  supplied  with  lunch  baskets, 
plates,  knives  and  forks,  bottles,  glasses,  serviettes,  cold  fowls, 
sandwiches,  cheese,  biscuits,  fruits,  sweets,  and  wines, — there  was 
no  scarcity  of  anything  that  could  tempt  the  appetite ;  and,  but 
for  the  confined  character  of  the  benches  and  the  closeness  of  the 
atmosphere,  a  delightful  picnic  might  have  been  thoroughly 
enjoyed.  Those  who  associate  the  '  waiting  for  the  verdict '  with 
white  faces,  agonized  suspense,  tension,  and  hysteria,  would  have 
been  amazed  and  delighted  with  the  admirable  sayig  froid^  the 
sprightly  abandon,  with  which  the  lady  of  the  world  awaited  the 
decision  upon  which  the  life  of  the  woman  before  her  was  at 
stake." 
With  all  due  allowance  for  the  imagination  of  the  journalist^ 
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this  must  have  been  a  remarkable  spectacle,  and,  when  it  is  borne 
in  mind  that  many  of  the  details  of  the  trial  upon  which  this 
fashionable  audience  waited  were  unfit  for  publication,  even  in 
journals  some  of  which  are  not  too  particular,  one  is  not  surprised 
to  learn  that  the  presiding  judge  commented  in  severe  terms  upon 
the  matter.  It  is  often  said  that  Scotland  follows  England,  and 
more  especially  Edinburgh  the  lead  of  London,  in  all  matters  of 
taste  and  fancy ;  but  nothing  of  this  kind  has  ever  been  seen  in 
our  Courts,  and  there  is  no  indication  that  they  are  likely  to 
become  places  of  fashionable  resort.  One  does  sometimes  see  a 
woman  present  at  a  trial,  the  character  of  which  one  would  suppose 
calculated  to  frighten  any  decent  woman  away.  But  on  inquiry, 
it  will  generally  be  found  that  the  female  auditor  is  either  no 
better  than  she  should  be,  or  is  some  one  who  has  a  special  personal 
interest  in  the  result  of  the  case.  Ladies  do  indeed  sometimes 
visit  the  Parliament  House,  and  they  are  always  welcome,  especially 
to  the  junior  bar.  But  ladies  who  come  up  there  generally  come,  not 
to  listen  to  any  special  case  that  is  expected,  but  to  have  a  general 
look  round  the  buildings  and  the  Court-rooms.  Tiie  practitioner, 
too,  who  expects  his  lady  friends  to  see  the  lions,  is  generally  **  most 
particular,'*  and  takes  a  scour  round  the  different  Courts  just  before 
the  hour  at  which  the  ladies  are  due,  in  case  he  should  lead  them 
unawares  into  some  trial  where  things  might  be  heard  which  were 
not  meant  for  virgin  ears.  Once  or  twice  it  has  happened  that 
instructions  have  been  given  to  the  macer  to  exclude  ladies  where  a 
particularly  unsavoury  case  was  in  progress,  but  these  directions 
were  given  rather  with  a  view  of  preventing  any  lady  coming  in 
unavvai*es,  than  from  a  dread  that  members  of  the  sex  would  be 
tempted  by  curiosity  or  pruriency  of  taste  to  come  and  listen.  The 
ladies  of  Scotland  may  fairly  be  acquitted  of  any  manifestation  of 
an  inclination  to  follow  the  example  set  in  London,  and  make 
holiday  spectacles  of  painful  and  disgusting  trials. 

But  trials  of  the  kind  never  fail  to  draw  large  audiences.  In 
times  of  distress  and  slack  employment  one  can  readily  account 
for  the  presence  near  tlie  cheerful  fire  of  the  •* shady  comer"  of 
the  Parliament  Hall  of  a  motley  gathering  of  dismal,  hungry- 
looking  loungers.  But  it  is  difHcult  indeed  to  explain  the  constant 
supply  ready  to  hand  at  all  times  and  seasons  of  large  and  eager 
audiences  at  all  trials  of  any  interest.  There  are  Iwhituis,  some 
half-dozen  decayed  men  of  the  middle  class,  who  seem  to  live  in 
the  Parliament  House,  and  whose  faces  are  as  familiar  there  as 
those  of  the  busiest  practitioners.  There  are,  besides,  one  or  two 
business  men,  who  seem  to  have  a  taste  for  spending  every  spare 
moment  in  the  Court-room.  The  audience,  too,  always  makes  a 
requisition  upon  the  miscellaneous  lot  of  clerks,  porters,  and  others, 
whose  work  requires  them  to  hang  about  the  lobbies.  Bat  over 
and  above  all  these,  there  is  always  an  abundant  supply  of  casual 
listeners,    whose   preseuce  in  such  numbers   it   is  impossible  to 
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accoant  for.  Theatres,  music  halls,  and  the  like  seem  to  find  it 
difficult  enough  to  keep  their  benches  filled  at  hours  when  most 
men  are  idle,  even  with  the  most  wide  and  costly  advertising.  The 
proceedings  of  the  Court  are  never  advertised^  but  yet  at  hours 
when  all  men  are  supposed  to  be  at  work,  it  is  difficult  to  squeeze 
one's  way  into  the  Court-room  where  any  case  worth  listening  to 
is  being  heard.  In  general,  too — and  this  is  curious — the  major 
l>ortion  of  the  audience  is  composed  not  of  men  of  means  and 
leisure,  or  of  students  who  can  readily  appropriate  an  hour  or  two 
for  themselves,  but  of  labourers  and  artisans,  whose  only  hope,  as 
one  would  suppose,  of  a  fair  day's  food  must  be  a  fair  day's  work. 
In  general,  apart  from  any  specialities  which  may  have  excited 
peculiar  public  interest  in  a  pai*ticular  case,  a  consistorial  inquiry 
draws  best ;  a  criminal  trial,  perhaps,  comes  next ;  and  a  jury  trial, 
in  which  the  pursuer  seeks  to  recover  damages  either  for  slander  or 
for  personal  injury,  is  not  far  behind.  In  general,  the  conduct  of 
the  audience  is  exemplary,  and  the  expediency  of  admitting  the 
))ublic  in  this  way  to  all  ordinary  trials  has  never  been  questioned. 
It  is  a  fair  matter  for  argument,  however,  whether  there  is  any 
occasion  to  admit  the  public  to  the  hearing  of  consistorial  cases  in 
which  there  are  unsavoury  details.  In  less  civilized  times  '*  open 
Courts  "  in  all  cases  were  doubtless  calculated  to  inspire  confidence 
in  the  impartial  administration  of  the  law.  In  the  present  day  that 
argament  has  lost  much  of  its  force,  for  nobody,  save  the  crofter 
AlP.'s,  dreams  of  questioning  the  integrity  of  the  public  tribunals 
of  the  country.  In  the  Criminal  Court^  the  public  are  always 
excluded  from  the  hearing  of  all  cases  of  indecent  assault,  and  no 
inconvenience  or  injustice  results  from  this  arrangement.  There 
seems  to  be  no  reason  why  the  Court,  which  can  be  trusted  to 
inquire  in  private  into  an  alleged  assault  by  John  Smith  upon  a 
female,  should  not  be  trusted  to  deal  in  similar  seclusion  with  the 
investigation  of  charges  of  conjugal  misconduct  against  Mrs. 
Smith.  Were  the  public  excluded  m>m  the  hearing  of  all  cases  in 
which  the  details  are  of  a  demoralizing  character,  the  resulting 
benefit  would  extend  far  beyond  the  circle  of  would-be  listeners 
who  would  be  excluded;  for  the  audience  who  gloat  over  such 
))articnlar8  in  the  Court  is  after  all  of  trifling  numbers  in  com-^ 
parison  with  the  great  host  who  feast  upon  the  columns  of 
unwholesome  narrative  in  the  daily  papers. 

A  criminal  trial  for  an  offence  against  decency  is  generally 
reported  somewhat  as  follows: — "The  case  against  William  Thom- 
son, from  the  prison  of  Cupar,  who  was  charged  with  a  criminal 
assault,^  committed  on  New  Year's  Eve  at  marhills,  near  St. 
Andrews,  was  heard  with  closed  doors.  The  prisoner  was  con- 
victed, and  was  sentented  to  six  months'  imprisonment."  It  is 
difficult  to  believe  that  any  results  calculated  to  impair  the  efficient 

^  It  18  carious  how,  in  reporting  suck  cases,  the  newspapers  always  speak  of  a 
"  criminal  *'  assault,  as  though  there  were  kinds  of  assault  which  were  not  criminal 
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admuiistration  of  justice,  or  to  diminish  public  confidence  in  our 
tribunals,  would  ensue,  if,  instead  of  two  or  three  columns  of 
*' spicy"  details,  the  newspapers  were  unable  to  give  a  fuller 
account  of  a  divorce  suit  than  such  as  the  following : — 

"Wilson  v.  Wilson  and  Renshaw. 

"  This  was  an  action  of  divorce  at  the  instance  of  Dr.  Wilson, 
a  medical  practitioner  in  Musselburgh,  against  his  wife,  on  the 
ground  of  her  alleged  infidelity  with  Captain  Renshaw,  an  officer 
in  the  dragoons.  The  case,  which  has  excited  so  much  public 
comment,  was  heard  with  closed  doors.  On  the  admission  of  the 
public,  decree  of  divorce  was  pronounced,  and  the  co-respondent 
was  found  liable  in  expenses,  and  in  £3000  damages  to  the 
pursuer." 

The  free  dissemination  through  the  press  of  prurient  scandals^ 
which  would  be  hissed  off  the  stage  in  any  theatre,  is  open  to  objec* 
tion  upon  at  least  two  grounds. 

1.  Such  publications  disseminate  knowledge  of  evil,  and  know- 
ledge of  evil  leads  to  the  commission  of  evil.  There  is  no  truth  in 
the  doctrine  sometimes  suggested  by  moralists  and  divines,  that  vice 
grows  more  repulsive  on  nearer  acquaintance.  On  the  contrary, 
there  is  perennial  truth  in  the  allegory  which  makes  the  origin  of 
moral  evil  coincident  with  the  knowledge  of  g(Kxl  and  evil.  Vice 
may  nauseate,  doubtless,  but  it  is  always  "  fair  to  see  "  to  those  who 
have  seen  it  and  have  still  forborne  to  taste.  Now,  altliough  there 
are  doubtless  a  great  many  who  know  a  great  deal  more  than  they 
ought  to,  and  a  great  deal  more  than  their  elders  suspect,  on  the 
other  hand,  there  often  exists,  especially  amongst  the  young  of 
the  middle  class,  an  amount  of  the  innocence  of  ignorance  which 
men  of  the  world  can  hardly  credit  Instances  of  such  ignorance, 
which  we  have  of  personal  knowledge,  might  readily  be  cited,  but 
they  hardly  lend  themselves  to  publication.  Prior  to  the  talk 
about  the  Dublin  scandals,  there  were  plenty  grown  and  educated 
men  who  were  unaware  of  the  existence  of  sucli  an  offence  as  that 
which  was  then  made  matter  of  judicial  inquiry.  In  one  of  the 
series  of  articles  which  initiated  the  deluge  of  filth  with  which  the 
streets  of  London  were  inundated  last  year,  this  matter  was  argued 
from  exactly  the  opposite  standpoint.  It  was  contended  that  the 
destruction  of  female  children  was  facilitated  by  their  own  ignor« 
ance  of  elementary  physiological  law.  There  can  be  no  doubt 
that  the  writer  took  an  exaggerated  view  of  the  degree  of  ignor- 
ance of  elementary  physiological  law  which  prevails  amongst 
London  street  girls.  Street  arabs,  even  of  thirteen  or  fourteen, 
do  not  suppose  tnat  babies  grow  upon  cabbages.  But,  be  that  aa 
it  may,  tnere  could,  as  we  believe,  be  no  greater  fallacy  than  to 
pretend  that  public  morality  would  be  advanced  and  the  security 
of  young  girls  increased  by  their  early  instruction  in  the  details  of 
elementary  physiological  law.    The  less  that  is  known  about  such 
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laws,  tintil  the  character  is  formed,  and  the  mind  has  grown  capable 
by  knowledge  of  the  world  of  realizing  the  consequences  of  trans- 
gression, the  better.  It  is  said  that  the  publications  of  last  summer 
nave  led  to  an  alarming  increase  in  the  class  of  offences  against 
which  these  publications  purported  to  be  directed.  If  we  are  right 
in  thinking  that  knowledge  of  evil  points  the  road  to  its  commission, 
this  was  just  what  was  to  be  expected.  Sensational  novels,  it  is 
notorious,  have  turned  the  heads  of  countless  boys  and  girls,  and 
led  them  into  crime  and  folly.  The  influence  of  blue  reading  has, 
we  believe,  been  even  wider  and  more  pernicious,  for  it  appeals 
to  passions  far  more  powerful  and  universal  than  the  love  of 
adventure  or  the  desire  for  notoriety. 

2.  But  there  is  another  way  in  which  the  dissemination  of 
prurient  matters  leads  to  evil  results.  Why  is  such  literature  so 
eagerly  sought  after  t  Why  does  the  report  of  a  "  spicy  "  divorce 
case  sell  off  the  evening  paper  like  wildfire?  Why  are  Zola*^ 
novels  never  upon  the  shelf  of  the  library  that  admits  them  ?  It 
is  not  because  the  narrative  as  a  narrative  is  peculiarly  interesting 
and  thrilling.  The  popularity  of  the  works  of  the  French  author 
we  have  named  discredit  that  explanation.  The  explanation  is,  we 
believe,  a  physiological  one.  It  is  because  the  reading  of  such 
details  stimulates  and,  at  the  same  time,  in  a  degree  gratifies  certain 
physiological  desires.  It  is  the  physical  nut  the  intellectual  side 
of  a  man's  nature  that  craves  for  and  revels  in  indelicate -literature. 
But  the  passions  to  which  we  refer,  like  all  other  physical  energies, 
are  stimulated  by  exercise  and  use.  Physical  desires  differ  from 
mental  aspirations  in  this  respect,  that  the  former,  unlike  the  latter, 
are  never  permanently  subdued  by  temporar}*^  gratification.  No 
man  ever  desired  drink  or  tobacco  or  any  other  physical  gratifica- 
tion the  less  to-day,  because  he  had  had  some  last  week.  Now,  if 
this  hold  true,  it  must,  we  think,  follow  that  the  gratification 
derived  from  the  perusal  of  blue  literature,  so  far  from  appeasing, 
must  serve  only  to  exercise  and  to  stimulate  passion.  It  not  in- 
frequently happens  that  the  keenest  interest  in  prurient  details  is 
manifested  by  those  who  are  believed  to  be  the  least  experienced 
in  such  matters.  This  is  not  surprising.  If  they  have  hitherto 
been  forbidden  the  stronger  footl^  they  take  the  more  eagerly  to 
the  milder  gratification,  and  they  will  most  probably  find  in  the 
pleasure  which  it  affords  that  stimulus  which  will  impel  them  to 
cast  aside  those  restraints  which  have  hitherto  held  them  in  the 
paths  of  rectitude,  or,  at  .least,  of  propriety. 

These  considerations  have  led  us,  perhaps,  somewhat  astray  from 
the  proposition  with  which  we  started :  that  there  are  no  grounds 
of  justice  or  expediency  which  require  the  hearing  in  open  Court 
of  consistorial  suits,  and  the  consequent  publication  to  the  world 
of  all  their  demoralizing  details.  Much  has  been  said  and  written 
of  late  about  '*  social  purity,"  words,  alas  I  to  which  a  questionable 
significance  has  been  attached  by  the  action  of  professed  friends, 
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who  have,  as  we  believe,  done  mach  in  the  name  of  social  purity 
to  undermine  public  morality.  Various  remedies  have  been  sug- 
gested. It  is  generally  recognised  that,  except  in  very  special  cir- 
cumstances, the  prosecution  of  offenders  serves  only  to  advertise 
the  rock  of  offence.  It  is  vain,  in  the  face  of  keen  competition,  to 
expect  a  newspaper  to  suppress  anything  that  will  sell  the  paper. 
A  **  White  Cross  "  movement  can  never  have  more  than  a  partial 
influence,  and  the  binding  of  men  by  vows  in  such  concerns  is 
matter  of  very  doubtful  propriety.  The  less  cases  of  immorality 
are  spoken  about,  the  less  their  details  are  discussed  and  under* 
stood,  the  wider  the  general  belief  in  general  virtue,  the  more 
likely  are  the  seeds  of  private  virtue  to  take  root  and  flourish  in 
our  midst.  Blue  reading  cannot  be  suppressed.  It  cannot  even 
he  driven  altogether  out  of  the  papers,  where  its  presence  is  the 
more  objectionable  in  so  far  as  it  forces  itself  upon  those  who  have 
not  sought  for  it,  and  would  have  been  ashamed  to  do  so.  But 
the  stock  of  blue  reading  in  the  papers,  and  especially  of  that 
variety  which  can  be  made  matter  of  discussion  and  conversation, 
would  be  very  considerably  curtailed  were  it  within  the  province 
of  the  judge  in  consistorial  suits  to  clear  the  Court  whenever 
matter  was  likely  to  be  elicited,  which  in  his  opinion  ought  not  in 
the  interest  of  morality  to  be  made  public  property. 


THE  ORIGIN  AND  HISTORY  OF  THE  HIGH  COURT 

OF  JUSTICIARY. 

NO.  XIII. 

{Continue  from  p.  200.) 

We  propose,  in  the  first  place,  to  continue  and  complete  the  sketch 
of  the  contents  of  the  first  volume  of  the  curious  and  most 
instructive  records  of  the  Justiciarv  OfHce  which  was  commenced 
in  our  last  article ;  and  reverting,  therefore,  to  the  fact  that  the 
narrative  left  the  Deputy  Justiciar  in  Liddesdale  in  March  1494, 
we  may  follow  the  Court  to  Selkirk  in  the  same  month,  when 
again  John,  Lord  Drummond,  acted  as  the  Deputy  of  the  Justiciars 
(Lord  Glamis  and  Lord  Lyle).  Such  names  as  Scott,  Tumbull, 
Pringle,  Cockburn,  and  Rutherf urd,  still  familiar  in  that  district, 
occur  on  every  page,  and  from  the  entries  we  gather  that,  with 
something  of  the  clanship  of  the  north,  owners  and  tenants  were 
often  of  the  same  name  and  same  stock.  One  entry  is  worthy, 
))erhaps,  of  special  mention, — John  Rutherfurd  of  Edgerston  was 
fined  ten  pounds  for  not  producing  a  certain  Walter  Rutherf  urd  to 
stand  his  trial  before  the  Justiciar,  and  this  victim  of  the  pecuniary 
pains  of  the  criminal  law  in  1494  was  no  doubt  an  ancestor  of 
those  Rutherf urds  of  Edgerston,  two  of  whom  occupied  the  Sheriff's 
judicial  chair  in  Roxburghshire  for  one  hundred  and  twenty  years 
continuously  during  the  last  and  the  present  centuries,  the  second 
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only  resigning  a  comparatively  short  time  ago.  But  to  return  to 
our  proper  narrative,  the  entries  show  that  theft  and  robbery  in 
ench  and  every  shape,  treason  in  the  form  of  dealings  with  their 
English  neighbours,  murder,  and  manslaughter,  were  the  crimes 
most  prevalent  on  the  Border,  and  woefully  inadequate  were  the 

fiunishments  exacted.  Generally  it  was  a  case  of  a  fine,  followed 
)y  a  remission,  if  there  were  influence  enough  to  back  the  criminal. 
One  man,  a  Scot,  was  charged  with  oppressing  another  ^'  in  riding 
his  mare  to  death  " ;  but  he  was  evidently  a  brutal  fellow,  for  he 
struck  a  cow  and  kQled  it,  and  coming  across  an  unfortunate 
child,  he  beat  it  till  it  could  not  stand.  AH  that  happened  to  him 
was  that  '^  William  Bel  in  Peblis  became  surety  to  satisfy  the 
parties."  The  Selkirk  Ayres  on  this  occasion  lasted  four  days, 
and  then  we  must  clearly  nave  a  hiatus  in  the  record,  for  nothing 
is  entered  between  1494  and  1498.  In  the  autumn  of  that  year, 
John,  Lord  Drnmmond,  now  styled  Justiciar  south  of  the  Forth, 
was  at  Peebles,  where  the  Court  lasted  for  a  week,  closing  appar- 
ently on  the  19th  of  November.  One  of  the  cases  was  curious, 
for  Sir  William  Cokburne  of  Scraling,  knight,  came  into  the  king's 
will  for  art  and  part  of  the  Stouthreif  of  a  lance  from  a  man  of 
the  Earl  of  Angus,  which  had  been  his  own  lance,  and  was  pre- 
viously stolen  by  this  man  from  his  servant  the  same  day.  The 
wonls  in  the  original  run  as  follows :  **  Pro  arte  et  parte  rapine 
unius  lancee  a  quodam  homine  comitis  Angusie  que  fuit  sua 
propria  lancea  et  per  eundem  hominem  a  suo  servitore  eodem 
die  prius  rapta.*'  The  next  recorded  Ayres  were  in  Edinburgh, 
where  a  brief  entry  gives  us  Feb.  26,  1501-2  as  the  date. 
Again,  on  31st  October  1502,  Andrew,  Lord  Gray,  Justiciar  south 
of  the  Forth,  presided  at  the  Court  opened  on  that  day  at  Jed- 
burgh. For  concealing  certain  "paise  pennies"  (English  nobles), 
found,  it  is  believed,  as  treasure  trove,  and  tlierefore,  according  to 
the  law  of  Scotland,  as  it  then  was  and  still  is,  the  property  of  the 
Crown,  a  man  Bobeit  Lofthous,  a  name  still  extant,  was  banished 
furth  of  Scotland,  and  ordered  to  leave  within  forty  days  under 
pain  of  *^  tinsal "  of  his  life.  We  are  familiar  with  this  technical 
word  as  applied  to  feu-duties,  but  a  much  more  serious  meaning 
attached  to  it  in  Jacobean  days,  when  the  king  looked  keenly  after 
his  royal  perquisites,  as  well  he  might  do,  seeing  the  lamentable 
state  of  the  national  finances. 

Lonl  Gray,  the  Justiciar,  spent  November  1502,  or  a  portion  of 
it,  apparently,  in  disposing  of  his  criminal  >vork  at  Peebles  and 
Selkirk,  and  by  February  4,  1502-3,  he  was  in  Edinburgh  again 
similarly  engaged.  In  August  of  the  year  1504,  the  same  noble- 
man was  at  Dumfries,  where  he  had  plenty  of  work  before  him. 
We  may  mention,  among  the  cases  brought  before  the  Justiciar, 
a  charge  of  theft,  '*  at  the  time  of  the  burning "  of  Dumfries,  for 
which  the  accused  was  hanged;  while  "  Robert  Grersoune,"  having 
no  doubt  more  powerful  influence,  was  only  obliged  to  find  surety 
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to  satisfy  parties  for  his  slaughter  of  Sir  John  M^Brair,  chaplain,  in 
the  "Toun"  of  Dnrnfries,  and  when  he  produced  William  Douglas 
of  Dramlaurig  as  his  cautioner,  it  is  not  difficult  to  guess  where 
his  influence  lay.  Such  murders  as  those  of  Thomas  Dunwedy 
of  that  Ilk,  and  Carruthers,  Laird  of  Mouswald,  were  apparently 
treated  as  venial  matters  in  comparison  with  reset,  for  which 
Nicholas  Dunwedy  was  hanged.  "Nicholaius  Dunvedy  in  Dun- 
vedy  vocatus  gaitfnt  (goat-foot)  convictus  de  receptione  Adami 
Cony  communis  furis  in  suis  furtivis  factis  suspensus."  With 
this  quotation  we  may  close  our  references  to  the  trials  in  the 
first  volume  of  these  records,  which  ends  in  1504,  but  there 
occurs  in  it  also  an  interesting  document,  having  some  bearing 
ii^on  our  subject,  to  which  a  brief  allusion  may  properly  be  made. 
A  special  licence  was  granted,  it  appears,  by  James  IV.  in  favour 
of  the  Archbishop  oi  Glasgow,  Commendator  of  the  Abbey  of 
Jedburgh,  who  was  going  '^to  the  Court  of  Rome  in  certain 
materis  and  chargis  of  owris,"  the  object  of  the  licence  being  the 
protection  of  the  "  metropolitan  kirk  of  Glasgow,"  the  Abbey  of 
Jedburgh,  with  all  the  prelate's  tenants,  servants,  and  dependants 
during  his  absence.  There  was  further  a  respite  from  all  actions, 
with  exemption  from  appearance  at  any  **  Justice  Airis  "  or  other 
Courts.  The  intention,  doubtless,  was  to  guard  the  archbishop 
against  any  decree,  judgment,  or  sentence  going  against  him  by 
default  in  his  absence,  **  quhil  his  retoumyne  and  cumyn  agane 
within  the  samyn  (our  realme),  and  forty  dais  thaireftir  to  endure 
as  said  is."  The  document  is  dated  at  Dumfries,  28tb  August 
1504,  **  under  the  Prevay  Sele." 

Having  analysed,  as  far  as  it  is  possible  in  a  brief  space,  this 
volume  of  the  records,  we  may  t-ake  advantage  of  the  fact  that 
unfortunately  nothing  remains  of  any  entries  between  1504  and 
1507  to  retrace  our  steps,  and  endeavour  to  put  together  those 
scattered  items  of  interest,  outside  the  Courts  themselves,  pre- 
served among  the  various  contemporary  documents  which  have 
come  down  to  us  from  the  reign  of  the  fx)urth  James. 

To  begin  with,  it  is  certainly  curious  to  find  that  in  1488  the 
Justices  are  spoken  of  as  ''riding"  the  Circuit,  an  expression  which 
so  recently  as  the  beginning  of  the  present  century  was  still  used 
as  descriptive  of  the  similar  progress  of  the  ''  red  "  judges  south  of 
the  Tweed.  "The  costis  in  Durisdeyre  (Durrisdeer)  a  nycht 
rydande  to  Dnimfress  iij.  lib.'*  There  is  no  doubt  we  find  that 
James  IV.  was  actually  present  in  person  at  the  Ayi'es  at  Lanark 
in  this  same  year  of  his  accession,  1488,  for  a  summons  was  issued 
to  the  Lords  in  the  "  Westlande"  to  meet  him  there,  and  he  seems 
thence  to  have  gone  on  to  Bathgate  Bog  to  shoot  bitterns.  The 
officials  at  these  Ayi*es,  which  lasted  five  days,  were  the  Chancellor, 
the  Treasurer,  the  Justiciar,  and  the  Justice-Clerk,  and  their 
expenses  amounted  to  £50 ;  whilst  upon  another  occasion  at  Edin- 
burgh for  the  same  period,  £48,  2s«  was  expended.    The  king 
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must  have  moved  rapidly  in  those  days  of  slow  travelling,  for  he 
was  at  Perth  the  same  year,  1488,  and  there  gave  a  gratuity  to 
'^  the  man  that  bore  St.  Fillan's  Bell,"  an  interesting  allusion  to 
one  of  those  remarkable  Celtic  bells  to  which  so  much  sanctitv 
and  importance  was  in  early  times  attached.  Possibly  he  was  on 
Circuit  business  at  Perth  also ;  certainly,  in  the  following  year,  he 
visited  with  condign  punishment  the  barbarity  of  the  Master  of 
Drummond,  who  was  executed  for  deliberately  setting  fire  to 
Monyvaird  Church  and  burning  to  death  a  number  of  people  who 
liad  taken  refuge  there.  In  this  same  year,  1489,  Hugh,  Lord 
Montgomery,  was  made  Justiciar  of  Bute  and  Arran.  The  Lord 
High  Treasurer's  accounts  show  that  the  SheriiTs  and  their 
accounts  were  looked  after  very  sharply,  and  that  special 
messengers  were  sent  to  summon  them  to  the  Exchequer.  '*  Item 
to  11  currouris  to  pass  with  letteris  to  warn  the  schirrefis  to  the 
chekkar — xxxvj  s,"  In  1490  there  were  Ayres  in  the  "North- 
landy"  for  Ormond  Pursuivant  in  that  year  received  a  payment  for 
^ing  thither  to  proclaim  them,  and  David  Strachan  (Dave 
btrathawching).  Justice- Clerk  Depute,  was  also  reimbursed  for 
going  "  to  resave  the  dittay."  We  have  already  alluded  to  Circuits 
in  1491— 2y  both  in  the  north  and  in  the  south,  and  there  is  some 
ground  for  thinking  that  James  IV.  was  at  Inverness  in  1492, 
and  at  that  time  granted  the  Laird  of  Cawdor  and  others  a 
remission  for  the  slaughter  of  four  persons  named,  provided  satis- 
faction were  made  to  the  parents  and  friends  of  the  victims. 
Again,  in  1493,  the  recorded  Circuits  of  the  southern  Ayres  took 

tlace,  whilst  the  king  himself  set  out  via  Dunstaffnage  for  the 
sles,  whence  he  may  have  visited  Inverness  on  his  return.  At 
any  rate  in  that  year  orders  were  given  to  Hugh  Boss  of  Balna- 
goun.  Sheriff  of  Ross,  to  charge  all  merchants  of  ''  Tain,  Suther* 
land,  and  Caithness  to  present  all  their  goods  marketable  to  the 
bargh  of  Inverness."  These  rapid  journeys  to  put  down  turbulent 
nobles  were  often,  indeed,  quite  as  tragical  as  the  '*  dome  "  of  the 
Justiciar  to  their  victims,  and,  in  the  present  instance,  the  expedi- 
tion broke  the  power  of  John,  Lord  of  the  Isles,  who  wajB  declared 
forfeited  by  Act  of  Parliament  for  his  rebellion.  But  this 
apparently  was  not  enough,  as  1494  again  saw  the  king  in  the 
west,  and  the  law  was  vindicated  by  the  execution  of  John  of 
Isla  and  his  four  sons.  Probably  it  was  partly  in  view  of  these 
troubles  that,  in  May  1493,  Archibald,  Earl  of  Argyll,  received 
from  his  royal  master  a  grant  infefting  him  in  certain  lands  and  ''in 
the  office  o?  Sheriffship,  Justiciary,  Chamberlainrv,  and  Crownary 
of  Argyll  and  Lome,"  a  grant  extended  in  1504  to  f^napdale  ''in  the 
Sheriffdom  of  Tarbet."  This  seems  to  have  been  intended  to  create 
a  judicial  officer  strong  enough  to  deal  with  the  turbulent  islanders, 
but  snbsequentiv,  as  will  be  detailed  hereafter,  the  Campbells 
obtained  the  widest  justiciary  power  over  the  whole  kingdom. 
No  sooner  could  he  leave  the  Isles,  however,  than  the  indefatig* 
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able  king  was  at  the  Ayres,  and  between  6th  October  and  10th 
November  1494  may  be  traced  at  Inverness,  Elgin,  Banff,  and 
Aberdeen.  Thence  he  seems  to  have  gone  south,  still  bent  on 
performing  the  judicial  duties  he  had  undertaken  to  Parliament  to 
fulfil ;  and  accordingly,  between  the  following  February  and  April, 
he  is  found  at  Edinburgh,  Jedburgh,  Selkirk,  Peebles,  Lanark, 
Dumfries,  Kirkcudbright,  and  Ayr.  Whether  he  went  to  Wig- 
town or  not  is  unknown,  but  there  Sir  Alexander  M'Culloch  had 
taken  for  a  time  the  Sheriffship  from  the  Agnews,  if  we  may  judge 
from  this  entry :  ^^  Item  the  said  Lord  Sanct  Johnnis  is  chargit 
with  vcxxviij  lib.  xv  s.  vj  d.fraScliir  Alexander  M*Culloch,Schirreff 
of  Wigtoun  for  the  time  as  iscontenit  in  the  said  Schir  Alexander's 
compt  in  the  Roll  of  Vicecomitum."  l^ossibly  Andrew  Agnew 
had  been  one  of  the  supporters  of  James  III. 

In  1495,  from  another  entry  in  the  Lord  High  Treasurer's 
accounts,  it  may  be  presumed  that  Edinburgh  had  a  Sheriff- 
Depute  for  each  of  the  wards  into  which  it  was  then  divided,  fi>r 
payments  were  made  by  those  officers :  *'  f  ra  James  Logan,  schiref e- 
deput  of  the  middle  ward  of  Edinburgh,"  £24,  6s.  8d.,  and  the 
larger  sum  of  £81,  8s.  4d.  from  John  Hepburne  of  the  "  Est  " 
ward.  This  Depute  was  probably  a  relative  of  the  principal 
Sheriff,  at  that  time  Patrick  Hepburn,  Earl  of  Bothwell,  who  was 
in  addition  Sheriff  of  Berwickshire  and  Steward  of  Kirkcudbright. 
It  should  be  mentioned  that  in  1494  James  Henderson  of  Fordell 
was  certainly  Lord  Advocate,  and  it  is  not  unlikely  that  he  may 
have  succeeded  Sir  flohn  Koss  of  Montgrenane  on  his  disgrace 
in  1488.  Henderson,  however,  in  1498,  is  referred  to  as  in  receipt 
of  a  salary  of  £40.  according  to  the  Register  of  the  Great  Seal. 
The  office  of  Justice-Clerk  from  1488  downwards  until  1503 
was  filled  by  Kichard  Lawson  of  Hariggs,  who  had  David  Strachau 
as  his  Depute  certainly  between  1490  and  1497,  in  both  of  which 
vears  the  name  occurs.  Lawson  was  one  of  the  signatories 
of  the  truce  with  England  in  the  latter  year. 

The  northern  Ayres  also  took  place  in  1497,  and  the  following 
places  were  visited,^ — Inverness,  Elgin,  Banff,  Aberdeen,  Bervie 
('*  Bervy  "),  Cupar,  Dundee,  Perth.  There  seem,  at  this  particular 
period,  to  have  been  Sheriffs  of  "  Annandirdale  "  and  "  Lawedre," 
as  they  are  mentioned  next  after  those  of  Dumfries  and  Berwick 
respectively.  The  strained  relations  with  England  at  the  time  may 
have  led  to  their  appointment  for  a  temporary  purpose.  Sir  John 
Kamsay,  laird  of  Teline,  was  Sheriff  of  Furfar  in  1497,  and  in 
1498  the  king  granted  a  charter  to  Ninian  Stewart,  Sheriff  of 
Bute.  In  this  same  year  the  family  of  Cawdor  of  Cawdor, 
hereditary  Sheriffs  of  Nairn,  terminated  in  a  female,  but  that 
did  not  apparently  prevent  the  judicial  right  passing  to  her 
husband  and  children.  The  Sheriffship  of  Elgin  and  Forres 
seems  for  a  short  time  to  have  been  m  rfwiw,  for  Lord  Gordon 
paid  a  composition  for  it  and  for  Daniaway  in  1497 ;  and  yet, 
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the  year  after,  the  accounts  run  thus  :  "  Item  the  vij  day  of  Jnnij 
I  resauit  fra  schir  James  Dunbar  of  Cumnok,  knicht,  for  the 
composition  of  the  office  of  the  Schirefship  of  Elgin  and  Forres 
giffin  to  him  in  hereta^e,  v®  lib."  The  kinc  setoff  in  1498  again 
to  the  Isles,  taking  with  him  the  Laird  of  Uockpen  ;  and  Justice 
Ayres  were  opened  at  Cupar-Fife  by  John,  Lord  Drummond,  on 
23rd  April  1498,  and  by  Andrew,  Lord  Gray,  on  the  1st  of 
February  1501;  as  to  the  latter  the  Rothes  AfSS.  say :  ''These 
sederunts  subscribed  in  the  Books  of  Adjoumal^by  Nicol  Craufurd, 
Clerk  of  Justiciary,"  a  memorandum  which  only  shows  too  clearly 
that  there  were  at  this  date,  north  of  the  Forth,  a  set  of  records 
similar  to  those  of  which  fragmentary  portions  for  the  south  of  Scot- 
land alone  remain.  Matthew,  Earl  of  Lennox,  receiyed  in  the  last 
year  of  the  century  a  commission  as  king's  lieutenant  and  ''justice/' 
with  power  to  grant  remissions  for  past  offences  "  in  Kyntyr  and 
Knapdale,"  of  which  the  latter  portion  must  Iiaye  been  super- 
seded by  the  subsequent  grant  to  Argyll  already  mentioned. 

In  the  various  burghs  there  appears  to  have  been  considerable 
difficulty  in  keeping  the  peace  and  administering  justice,  owing  to 
their  being  included  often  in  the  hereditary  jurisdiction  of  some 
territorial  magnate  near  by;  and  to  this  cause  we  must  attribute 
those  charters,  of  which  the  records  of  the  burgh  of  Stirling  still 
presei-ve  evidence,  in  the  shape  of  a  gift,  by  James  IV.,  dated 
12  October  1501,  of  the  office  of  Sheriff  within  the  burgh,  and  the 
liberty  thereof ,  to  "the  Provost,  Bailies,  Councillors,  and  Com- 
munity of  the  burgh."  Sir  Alexander  Cunynghame  of  Polmaise 
liad  received  a  gi*ant  of  the  office  in  favour  of  himself  and  his  next 
succeeding  heir — "  quodquidem  officium  f uit  Alexandri  Cunyng- 
liame  de  Polmays  militis  vicecomitis  nostri  de  Striueling."  The 
formal  resignation  of  the  knight  was  once  among  the  town's 
papers,  but  it  has  been  lost;  still  we  are  able,  from  the  memorandum 
of  its  existence,  to  gather  that  the  resignation  only  affected  the 
office  "  within  the  tonn,"  and  not  that  of  the  shire,  which  the 
Polmaise  family  must  have  continued  to  enjoy.  It  will  be  noticed 
how  the  term  Provost  '^  prepositus,''  as  applied  to  the  chief  magis- 
trate of  a  burgh,  was  superseding  the  older  Saxon  Ealderman, 
"  Aldermannus/'  of  which  examples  occur,  amongst  others,  at 
Inverness  in  1490  and  at  Avr  in  1507,  where  a  sasine  of  certain 
lands  in  that  year  runs  in  favour  of  "  Matheus  Walles  de  Crago, 
Aldermannus  burgi  de  Are."  It  may,  perhaps,  have  been  partly 
with  a  similar  purpose  of  curbing  and  limiting  wider  jurisdictions 
that  the  practice  arose  of  granting  commissions  of  justiciary  to 
certain  persons  within  bounds  already  covered  by  a  Sheriff 'tr 
authority.  We  have  quoted  an  instance  of  this  sort  of  grant  in 
the  case  of  the  Earls  of  Argyll,  but  in  1494  a  similar  commission, 
possibly,  indeed  probably,  only  for  a  temporary  purpose,  was  given 
within  the  Sheriffdom  of  Inverness  to  William  Monro,  sixth  laird 
of  Foulis.    About  the  same  time  the  heirs  of  the  Laird  of  Cawdor 
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took  instruments  in  the  hands  of  a  notary-public  in  the  Court-house 
of  Inverness  (on  February  11,  1499).  The  notary  expede  a  deed 
objecting  to  the  judicial  powers  conferred  on  one  tTohn  Sterling  as 
"  Sheriff  in  that  part,"  for  serving  a  breve  of  the  king  on  grounds 
of  his  personal  friendship  with  one  of  those  interested,  butlie  took 
the  further  objection  that  his  judicial  action  could  only  be  com- 
petent upon  "defect  of  the  Sheriff-Principal  of  the  said  Sheriffdom.** 
This  notice  is  interesting  because  it  shows  how  jealously  the  posi- 
tion of  the  hereditary  Sheriffs  was  already  watched,  and  also  as 
indicating  the  existence  of  a  regular  Court-house.  Among  those 
present  was  John  Ogilvy,  the  Sheriff-Depute  at  the  time.  He  is 
again  mentioned  as  holding  that  office  in  1305  and  1508,  for  he 

Sesided  on  23rd  May  in  that  year,  when  evidence  was  given  by 
ugh  Rose  of  Kilravock  as  to  certain  acts  done  by  Sir  Thomas 
Stewart,  then  (ue.  about  1480)  Sheriff  of  Inverness.  Ogilvy  must 
have  continued  as  Depute  after  the  gift  of  the  heritable  Sheriff- 
ship had  been  conferred  upon  Alexander,  Earl  of  Huntly,  for  the 
charter  to  that  family  is  dated  16th  February  1508,  though  it  was 
not  confirmed  by  the  king  and  by  Parliament  till  8th  March 
1509.  The  administration  of  the  law  in  the  far  west  still  con- 
tinued to  labour  under  such  severe  difficulties  as  to  call  again  and 
again  for  exceptional  measures.  Early  in  1503  the  powers  of 
Parliament  were  invoked  for  the  appointment  of  Justice-Deputes 
and  Sheriffs  for  the  Isles,  and  the  confusion  was  rendered 
greater  by  the  arbitrary  divisions  of  the  Sheriffdoms, — as  is  well 
exemplified  by  such  an  allusion  as  that  of  an  Act  dealing  with  the 
^*  inhabitants  of  that  part  of  Couall  whilk  is  not  within  tne  boundis 
of  Argyll."  Sibbald  tells  us  that  in  1504  **  the  Sheriff  Court  sits 
in  the  Tolbooth  of  Cowper,"  Andrew  Lundin  of  Balgony  presiding 
there.  This  shows  an  advance  from  the  Mote  Hill  of  the  Toun, 
where,  upon  the  same  authority,  we  are  informed  it  had  formerly 
been  held.  In  the  same  year  it  was  enacted,  no  doubt,  on  supposed 
grounds  of  general  convenience,  that  the  Justice  Aire  for  Bute, 
Arran,  Knapdale,  and  Cumbray  should  be  held  either  at  Rothesay 
or  Ayr.  This  might  suit  all  fairly  well,  except  the  Knapdale 
division,  whence  in  those  days  prosecutor,  panel,  and  witnesses 
must  have  had  a  poor  time  of  it  in  crossing  stormy  seas  to  wait  upon 
the  **  Kingis  Justice." 

We  must  not  fail  to  mention  that  in  1503  Richard  Lawson  of 
Ilariggs,  who  had  been,  as  already  stated,  Justice-Clerk  from 
14887oecame  Lord  Advocate,  but,  anomalous  as  it  may  appear, 
without  ceasing  to  be  tlustice-Clerk,  indeed  he  held  both  offices 
together  until  1507.  No  doubt  he  drew  also  both  salaries,  an 
arrangement  which  must  have  been  the  more  agreeable  to  the 
holder,  seeing  that  the  nominal  incomes  of  officials  under  the  Scottish 
Crown,  at  least  until  the  Union,  if  not  since,  were  woefully  meagre. 
It  is,  however,  to  be  remembered  that  in  the  first  place  the 
Justice-Clerk  had  not  yet  succeeded  in  stepping  up  from  his  chair 
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to  the  bench,  and,  on  the  other  hand,  the  Lord  Advocate  was  as  yet 
literally  the  '^Kingis  Aduocat/'and,  though  he  advised  His  Majesty 
as  to  his  personal  and  special  affairs,  he  did  so  without  acting  in 
any  general  sense  as  public  prosecutor.  The  position  of  such  a 
composite  officer  it  is  not  easy  to  define,  but  perhaps  we  may 
be  pardoned  for  endeavouring  to  illustrate  it,  however  feebly, 
by  comparison  with  existing  offices.  Take,  then,  the  Clerk  of 
Justiciary,  and  superadd  to  his  duties  those  of  the  Chief  Clerk  in 
the  Crown  Office, — ^who  popularly  is  believed  by  scoffers  to  be  the 
keeper  of  the  consciences  of  all  successive  Advocates-Depute, — 
finally,  throw  in  a  permission  for  private  practice,  or  we  might  say 
^'practices,"  in  a  sense  so  wide  as  to  exceed  the  very  imagination 
of  these  two  officials,  and  we  get  a  tolerably  just  idea  of  the 
position,  the  duties,  and  the  possibilities  of  Richard  Lawson's 
office, — the  position  honourable,  the  duties  onerous,  but  the 
possibilities  immense ! 

The  slender  records  of  the  Justiciary  Office  between  1493  and 
1504  do  not  give  us  much  insight  into  the  forms  of  procedure ; 
and  accordingly  a  trial  for  high  treason,  referred  to  by  Pitcaim, 
may  be  used  lor  the  purpose  of  throwing  some  light  on  this  obscure 
branch  of  our  subject.  Torquil  M'Leod  (Torculain  Makcloid), 
of  the  Lewis,  was,  in  1505,  charged  before  James  IV.  with  high 
treason.  John  Ogilvie,  Sheriff-Depute  of  Inverness,  executed 
the  summons  running  in  the  royal  name  to  the  Sheriff  and  bailies 
of  Inverness,  as  well  as  to  Bute  and  Ormond  heralds,  and  to 
certain  ''nunciis"  by  name  as  *' Sheriffs  in  that  part"  The 
charge  was  founded  on  assistance  given  by  M'Leod  to  Donald  Ila 
(natural  son  of  John,  Lord  of  the  Isles,  Earl  of  Ross)  in  his 
insurrection  against  the  king.  Macleod  and  Donald  Ila's  father 
married  sisters,  daughters  of  Colin,  first  Earl  of  Argyll,  and 
perhaps  the  support  of  the  pretender  might  in  the  circumstances, 
and  in  another  age,  have  been  treated  more  leniently,  but  in  the 
early  years — ay,  in  all  the  years  of  the  16th  century — this  was  not 
to  be  expected,  while  James  IV.  himself  had  found  his  western 
islands  not  the  least  troublesome  portion  of  his  dominions. 
Accordingly  *^it  was  gevin  for  Dome  be  the  mouthe  of  John 
Dempstar  of  Parliament  for  the  tym  in  forme  and  maner  as  ef ter 
followis :  This  Court  of  Parliament  schawls  for  law  and  I  gif  for 
Dome  that  Torcule  Makcloide  of  the  Lewis  has  committet  and 
done  Tressone  agane  our  souerane  lorde  and  his  realme  in  the 
speciale  pointis  of  tressonis  and  crimez  forsaidis  contenet  in  the 
sammondis,  for  the  quhilkis  he  has  forfalt  till  our  souerane  lorde 
his  life,  his  landis,  his  gudis,  offices,  and  all  uther  his  possessionis 
quhatsumeuir  he  had  within  the  realme  of  Scotlande  or  Ylis 
eaermar  to  remane  with  our  souerane  lord  his  aieris  and  succes- 
soaris  for  his  tressonabile  offence;  and  that  I  gif  for  Dome.'* 
This  is  a  good  specimen  of  the  judgment  pronounced  by  Parlia- 
ment acting  as  tne  supreme  criminal  court  of  the  land  in  such 
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grave  cases  as  those  of  treason  especially,  and  we  may  imagine 
how  the  officer  (whose  very  name  shows  that  he  too  was  one  of 
the  heritable  crew)  in  the  exercise  of  the  duty  assigned  to  him 
vonld  in  slow,  measured  accents  proclaim  the  solemn  words  of  the 
Doom. 

(^Tohe  continued,) 
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We  notice,  in  the  first  place,  recent  decisions  relating  to  questions 
of  Process,  The  case  of  Oun7i  v.  HtiTUeVj  February  17,  188(5 
(First  Division),  was  one  in  whicli  the  defenders  had  *'  witliout 

Erejudice"  oifered  a  certain  sum  to  settle  the  matter  in  dispute 
efore  the  action  was  raised.  This  having  been  refused,  an  action 
was  brought,  when  the  defenders  renewed  their  offer,  but  ignored 
the  question  of  expenses.  The  pursuers  by  minute  accepted  this 
offer.  The  Court  by  a  majority  held  the  pursuei*s  liable  in 
expenses,  in  respect  of  their  refusal  to  take  the  sum  when 
originally  offered  to  them.  The  Lord  President  said :  '^  When 
the  extrajudicial  offer  is  repeated  on  record,  that  shows  that 
the  defenders  were  throughout,  from  the  time  the  claim  was  made, 
or  rather  from  the  commencement  of  the  extrajudicial  negotia-" 
tions  down  to  the  termination  of  the  case,  and  liave  always  been, 
willing  to  pay  the  sum  of  £50  in  settlement  of  the  pursuers* 
claim."  Lord  Shand  took  a  different  view,  and  expressed  the  fear 
that  the  effect  of  this  judgment  would  be  to  unsettle  the  rules 
which  have  been  long  recognised  with  regard  to  extrajudicial 
tenders.  *'  I  think,"  he  said,  ^^  the  utmost  length  the  Court  can  go 
in  a  case  where  the  extrajudicial  offer  has  been  repeated  on  record 
is  to  find  no  expenses  due  to,  or  by,  either  party.  In  no  case  has 
an  extrajudicial  offer  received  further  effect.  On  the  other  hand, 
a  judicial  tender  in  order  to  be  looked  at  must  be  accompanied 
by  an  offer  of  expenses.  There  was  no  such  tender  here.  I 
think  that  a  tender  must  be  irrespective  of  what  has  been  done 
before,  and  must  be  accompanied  by  an  offer  of  expenses." 

In  BowcU  V.  Brovmj  February  18,  1886  (Second  Division), 
the  Court  held  that  section  62  of  the  Court  of  Session  Act  of 
1868,  rendering  it  necessary  when  a  proof  is  ordered  in  the  Inner 
House  that  it  should  be  taken  before  au  Inner  House  judge,  did 
not  apply  to  a  case  where  one  of  the  Divisions  had  recalled  an 
interloctitor  sustaining  the  plea  of  no  title  to  sue  and  had 
allowed  a  proof  in  ordinary  form.  The  Lord  Justice-Clerk  was 
of  opinion  that  section  62  only  applies  to  cases  which  have  been 
appealed  upon  the  merits,  and  where  it  is  thouglit  necessary  by 
toe  Court  of  Appeal  to  have  a  proof.    This  decision  is  in  cou^ 
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formitj  with  that  pronounced  in  the  case  of  Galh^aith  (8  K, 

In  Ferffuson  v.  Johnston^  February  27,  1886,  decided  by  tlie 
Lord  Ordinary  after  consultation  with  the  Lord  President,  it  was 
held  that  additional  charges  allowed  to  skilled  witnesses,  by  the 
Act  of  Sederunt  of  July  1876,  were  not  due  where  the  skilled 
witness  had  been  merely  precognosced  upon  a  hypothetical  case, 
and  had  neither  made  a  personal  examination  of  the  locality  nor 
conducted  scientific  experiments. 

In  Shank's  Applicaiit^  March  11,  1886  (Second  Division),  we 
find  the  Court,  where  the  reporters  on  the  probabUis  causa  were 
equally  divided  in  opinion,  and  the  action  was  of  a  peculiar  nature, 
refusing  to  admit  an  applicant  to  the  benefit  of  the  poor  roll. 

In  Stuart  v.  Moss^  February  6,  1886  (First  Division),  a 
defender  had  been  assoilzied  with  expenses  in  an  action  for 
breach  of  contract.  The  pursuer  then  brought  an  action  of 
damages  for  slander  said  to  have  been  committea  in  the  course  of 
the  correspondence  by  which  the  contract  had  been  broken  off. 
The  Court  held  these  actions  to  be  so  distinct,  that  the  defender 
was  not  entitled  to  insist  upon  payment  of  his  expenses  in  the 
first  as  a  condition  before  the  pursuer  could  proceed  with  the 
second. 

In  the  School  Board  of  Som  v.  Bone,  March  16,  1886  (First 
Division),  proceedings  relating  to  the  election  of  School  Board 
candidates,  although  the  Act  of  1872  provides  that  they  shall  be 
summarily  determined,  were  conducted  by  the  Sheriff-Substitute 
after  the  fashion  of  the  ordinary  roll.  An  appeal  was  taken  to 
the  Sheriff,  who  disposed  of  the  action.  A  further  appeal  went 
to  the  Court  of  Session.  The  Court  held  that  the  proceedings 
were  irregular,  and  that  no  record  ought  to  have  been  made  up, 
but  that  as  the  Sheriff  had  jurisdiction  to  deal  with  the  matter 
finally,  they  dismissed  the  case  as  incompetent  before  them.  In 
the  opinion  of  the  Lord  President  we  find  something  like  a  defini- 
tion of  what  is  meant  by  summary,  tie  says:  "  I  am  prepared  to 
hold  that  the  proceeflings  in  the  Sheriff  Court  were  irregular, 
because  the  proceedings  should  have  been  summary.  That  means 
the  Sheriff  is  to  hear  the  parties,  and  if  necessary  have  evidence 
led  before  him,  and  then  to  pronounce  decree,  but  he  is  not  to 
make  up  a  record."  But  then  he  adds :  *'  Though  the  case  has 
not  been  tried  in  the  proper  way,  yet  the  case  has  been  tried 
by  the  judge  to  whom  the  statute  gives  jurisdiction ;  and  judg« 
ment  having  been  pronounced  by  him,  I  hold  appeal  is  iii^^ 
competent." 

So  much  for  questions  of  process.  In  the  case  of  Bothwdl  v. 
Hutchison  and  others,  January  21,  1886  (First  Division),  which 
was  an  action  by  a  seaman  against  his  employers  for^  damages, 
we  find  the  Court  making  a  sensible  distinction  between  the  case 
of  a  seaman  and  that  of  a  workman  on  land,  when  work  has  been 
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done  in  knowledge  of  the  defective  state  of  the  machinery  nsed* 
A  seaman  at  sea  cannot  help  himself — he  would  be  punished  if  he 
refused  to  work.  "The  two  cases,"  as  the  Lord  President 
remarked,  *'  are  quite  distinct" 

In  Underwood  v.  Forbes,  January  22,  1886  (First  Division),  the 
Court  held  that  it  was  beyond  the  jurisdiction  of  any  inferior 
judge  to  compel  an  arbiter  to  perform  his  duty.  In  this  case 
the  Sheriff-Substitute  of  Inverness-shire  had  ordei*ed  two  arbiters 
who  could  not  agree  to  execute  a  devolution  in  favour  of  the 
oversman.  The  Lord  President,  after  pointing  out  that  when- 
ever any  inferior  judge  failed  to  do  his  duty  there  was  a  remedy 
to  be  found  in  the  Court  of  Session,  went  on  to  remark :  "  It  is 
not  of  very  much  consequence  to  determine  whether  it  is  the 
exercise  of  it^  high  equitable  juiisdiction,  or  in  the  performance  of 
what  is  sometimes  called  its  nchile  ojffudum.  But  of  one  thing 
there  can  be  no  doubt,  that  in  making  such  orders  against  inferior 
judges,  or  statutory  trustees,  or  commissioners,' or  the  like,  this 
Court  is  exercising  an  exclusive  jurisdiction — a  jurisdiction  which 
cannot  possibly  belong  to  any  other  Court  in  the  country.  It 
appears  to  me  that  the  parallel  between  the  case  of  an  arbiter 
and  the  case  of  inferior  judges — judges  in  the  proj^er  sense  of 
the  term — is  quite  undistinguishable  in  this  question  of  jurisdic- 
tion." This  decision  conflicts  with  that  in  Sinclair  v.  Fraser  (11 
R.  1139),  in  which  a  majority  of  the  Second  Division  affirmed  an 
interlocutor  of  the  same  nature  by  the  same  Sheriff-Substitute. 
Lord  Craighill  in  that  case  said,  "  I  see  no  incompetency  in  com- 
pelling them  (the  arbiters). to  do  their  office." 

In  Macrobhie  v.  The  Accident  Insurance  Comptmy^  February  16, 
1886,  an  action  was  brought  to  recover  money  under  a  policy 
which  specially  provided  that  it  should  not  extend  to  any  injury 
happening  to  a  party  while  under  the  influence  of  drink.  The 
Court  gave  opinion  to  the  effect  that  it  was  unnecessary  to  detei^ 
mine  whether  the  accident  was  caused  by  the  insured  being 
intoxicated :  it  being  the  fact  that  he  was  in  that  condition  at 
the  time  when  it  occurred. 

Farqnhar  v.  Farquhar^  February  23,  1886  (First  Division),  was 
an  action  of  multiplepoinding  brought  by  testamentary  trustees,  who 
at  an  early  stage  of  the  action  were  exonered  and  discharged.  One 
of  the  claimants  claimed  payment  of  a  prescribed  account  alleged 
to  be  due  to  him  by  the  deceased  truster,  and  this  claim  was 
opposed  by  the  residuary  legatee.  The  Court  decided  that  the 
claimant  was  bound  to  refer  his  claim  to  the  oath  of  the  resi- 
duary legatee,  and  not,  as  he  contended,  to  that  of  the  trustees. 
The  Lord  President  went  upon  the  ground  that  the  trustees 
had  been  exonered,  and  consequentl}*  out  of  the  case.  But  Lonl 
IShand  held  that  the  residuary  legatee's  oath  was  the  only  one 
which  could  be  taken :  being  that  of  the  person  solely  interested 
in  the  estate. 
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In  BanruUyne  v.  Bannatyne.  February  25, 1886  (Second  Division), 
there  came  up  for  consideration  the  precise  meaning  of  the  second 
section  of  the  Evidence  Act  of  1874,  which  provides  that  no 
witness  shall  be  "liable  to  be  asked  or  bound  to  answer  any 
question  tending  to  show  that  he  or  she  has  been  guilty  of 
adultery."  In  a  proof  before  the  Lord  Ordinary  a  witness  was 
told  by  the  judge  that  she  was  not  bound  to  answer  certain 
questions  which  had  not  as  yet  been  put  to  her,  and  because 
she  did  not  oifer  to  make  a  statement,  he  held  her  excused 
from  giving  further  evidence.  The  Inner  House  took  a  different 
view  of  the  meaning  of  the  statute.  In  the  opinion  of  the  judges 
of  that  Court,  the  witness  ought  to  have  been  asked  whether 
she  desired  the  protection  of  the  clause,  and  if  she  did  not,  then 
examined  in  the  ordinary  way.  "I  think,"  said  Lord  Young, 
•*  the  words  *  liable  to  be  asked '  are  equivalent  to  *  bound  to 
submit  to  be  asked '  questions  on  the  subject.  But  that  is  con- 
sistent with  being  willing." 

In  BaHantyne  v.  Evaiis,  March  3,  1886  (Second  Division),  the 
Coui*t  sustained  the  validity  of  a  will  written  by  an  insane  man 
u|K>n  the  day  when  he  committed  suicide  :  the  will  being  rational 
ancl  apparently  unconnected  with  the  delusion  under  which  he 
suffered.  "My  own  opinion,"  said  the  Lord  Justice-Clerk, 
"  has  always  been  that  in  questions  in  this  difficult  branch  of 
social  jurisprudence  generalization  is  to  be  avoided,  for  we  deal 
with  matters  beyond  our  cognizance — ^with  clues  and  ramifica- 
tions we  are  unable  to  trace  or  follow.  Each  case  must  be 
considered  in  its  own  circumstances,  without  attempting  to  deduce 
general  rules  as  a  guide  for  others." 

In  the  case  of  Carter  v.  Johnstone^  March  5,  1886  (First 
Division),  a  bankrupt  indorsed  a  cheque  payable  to  him  to  a 
creditor  for  a  debt  already  due ;  the  question  arose,  Was  this  the 
assignation  of  a  valuable  security  and  therefore  reducible,  or  a 
cash  payment?  The  Court  treated  it  as  the  former.  They  held 
that  such  an  indorsation  was  not  equivalent  to  a  cash  payment* 
Ijord  Adam  remarked  :  *'It  was  said  in  the  course  of  the  discussion 
that  these  indorsations  were  equivalent  to  a  cash  payment,  and 
that  they  were  in  the  same  position  as  cheques  drawn  by  a  person 
on  his  own  banker.  I  think  the  two  things  are  quite  different 
A  draft  by  a  person  on  his  own  banker  is  no  doubt  equivalent  to 
cash,  because  a  cheque  is  simply  an  order  for  payment  on  one 
who  liolds  money  belonging  to  the  drawer.  But  these  indorsed 
cheques  are  in  quite  a  different  position,  they  are  in  no  sense  an 
order  on  a  person  who  holds  actual  money  of  the  bankrupt"  Nor 
did  the  judges  consider  that  what  was  done  here  could  be  con- 
sidered as  a  transaction  in  the  ordinary  course  of  business. 

In  Chaplin  v.  Jardine^  March  5,  1886  (Second  Division),  it  was 
lield  that  where  a  horse  was  bought  on  the  15th  of  January,  and 
taken  delivery  of  upon  the  28th,  but  the  purchaser  although  raising 
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objections  to  the  animal  on  the  19th  of  March,  did  not  finally 
indicate  his  rejection  of  it  until  the  24th,  he  was  not  entitled  to 
demand  a  return  of  the  price  paid. 

In  Maa-ae  v.  Wicks,  March  G,  1886  (Second  Division),  the 
followini^  paragraph  in  a  newspaper  was  held  to  be  actionable : 
*'I  shall  not  sup  again  in  the  Albany  Hotel.  The  other 
evening  I  was  charged  there  4s.  6d.  for  supper,  consisting  of 
an  omelette  with  certainly  not  more  than  half  a  do/en 
eggs,  and  the  quality  was  by  no  means  consistent  with  the 
price."  The  Court  thought  it  unnecessary  that  the  issue  should 
contain  any  innuendo  of  a  charge  of  extortion. 

In  the  Caledonian  Railway  Com'pany  v.  Chisholm^  March  17, 
188(i  (First  Division),  it  was  held  to  be  a  good  answer  to  the  plea 
of  triennial  prescription  that  the  claim  alleged  to  be  prescribed 
could  not  have  been  brought  forward  sooner  owing  to  the  fault  of 
the  defender  himself.  The  defender  had  made  certain  false  pre- 
tences, and  prevented  the  disclosure  of  a  fact.  The  Lord  President 
said  :  '^  The  statute  assumes  that  the  creditor  is  in  a  condition  to 
sue,  and  it  is  because  of  his  failure  to  sue — because  of  his  negligence 
in  putting  off  the  making  of  his  claim — that  the  statute  imposes 
the  penalty  upon  him.  It  is  clear  to  my  mind,  therefore,  that 
wherever  a  case  of  this  kind  can  be  made,  the  failure  to  sue  is 
due  to  the  conduct  of  the  defender,  whether  it  amount  to  fraud 
or  not,  to  concealment  on  the  part  of  the  defender,  or  to  the 
bringing  forward  of  pretences  which  are  false  in  fact ;  whether 
fraudulent  or  not,  the  pursuer  cannot  be  visited  by  the  penalty 
of  the  statute,  because  there  is  no  negligence  upon  his  part ;  but 
the  sole  cause  of  the  delay  in  bringing  forward  his  claim  and  raising 
the  action  is  the  conduct  of  the  defender." 

The  case  of  Ritchie  v.  The  Clydesdale  Bank  Limited,  March  20, 
1886  (Second  Division),  has  been  described  by  Lord  Young  as 
''  unique,  altogether  unprecedented,  an  action  of  damages  against 
a  bank  for  not  permitting  an  account  to  be  overdrawn."  Such 
indeed  it  was,  or  rather  an  action  for  not  permitting  further 
overdrafts.  Lord  Fraser,  although  like  the  Inner  House  judges 
finding  no  relevant  ground  of  action,  was  so  far  affected  by  the 
consideration  of  the  hardship  which  the  pursuer  had  suffered, 
that  he  awarded  no  expenses  to  the  defenders.  This  error  of 
sentiment  was  corrected  upon  appeal.  **I  daresay,"  remarked 
Lord  Young,  '^  the  occasions  would  be  numerous  enough  in  which 
a  customer  would  be  very  angry  and  feel  himself  very  ill-used 
if  a  cheque  of  his  beyond  the  amount  of  his  accounty  but  still 
within  a  reasonable  amount,  were  dishonoured.  But  even  in  such 
a  case  his  remedy  would  not  be  an  action  of  damages  against 
the  bank,  who  was  in  no  way  bound  to  advance  money  by  over- 
draft, but  in  discontinuing  to  bank  with  a  disobliging  and  unac- 
commodating banker." 

The    case    of   Donald  v.   Leitch,  March   17,    1886    (Second 
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Division),  raises  one  or  two  points  relating  to  the  law  of  land- 
lord and  tenant.  It  was  held  that  a  landlord  who  in  granting  a 
receipt  for  rent  had  erroneously  made  too  large  a  deduction  in 
name  of  taxes,  thus  really  leaving  a  balance  of  rent  due  to  him, 
was  entitled  afterwards  to  sequestrate  for  that  balance.  Seques- 
tration in  security  for  a  current  rent  was  held  to  be  justified  in 
respect  that  the  tenant,  just  before- the  occupancy  for  the  current 
year  began,  removed  a  large  portion  of  his  furniture,  although 
property  to  a  considerable  value  was  still  left  in  the  premises. 
Further,  it  was  decided  that  the  loss  of  a  hotel  licence,  although 
incurred  through  no  fault  of  the  tenant,  but  in  consequence  of 
the  act  of  the  local  magistrates,  did  not  entitle  the  tenant  to  any 
abatement  of  rent. 

In  the  case  of  Laidlaw  v.  Shau^  March  15,  188S  (Second 
Division),  which  raised  a  question  of  the  proof  of  loan,  the 
liord  Justice  -  Clerk  indicated  an  opinion  to  the  effect  that  he 
would  have  considered  the  \vrit  of  the  borrower's  agent  sufficient 
evidence. 
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A  PLEA  FOR  POOR  PRISONERS. 

The  poor  we  have  always  with  us,  and  very  often  we  are  much 
troubled  to  know  what  to  do  with  them.  The  great  difficulty  is 
to  distinguish  between  the  deserving  and  the  undeserving.  It  is 
sometimes  hard  to  the  benevolent  man  to  go  past  a  beggar  in  the 
streets.  It  is  cold,  and  the  poor  wretch  is  very  thinly  clad.  His 
teeth  chatter,  and  his  limbs  shake.  There  is  starvation  in  his  look, 
and  perhaps  despair  also.  In  his  hand  is  some  trifling  article, 
which  he  offers  for  sale  as  a  thin  disguise  of  mendicancy.  Hei*e, 
surely,  is  a  fitting  object  of  charity,  and  yet  the  benevolent  man 
passes  him  by  without  tui*ning  his  head  or  taking  his  hand  from 
his  pocket.  And  he  does  so  because  he  has  been  told  repeatedly 
by  newspapers,  magazines,  and  charitable  societies  that  the  great 
majority  of  street  beggars  are  impostors,  and  that  if  he  yields  to 
his  natural  desire  of  giving  to  them  that  have  not  he  is  more  likely 
to  do  harm  than  good.  In  other  words,  the  beggar  does  not  get 
the  benefit  of  the  doubt,  and  yet  many  beggars  undoubtedly 
deserve  pity  and  succour  as  well. 

Possibly  this  state  of  matters  is  inevitable,  but  there  is  one 
position  in  which  a  poor  man  may  be  placed  when  we  are  bound 
to  do  all  for  him  that  we  can,  and  when  the  difficulty  of  distin- 
guishing good  from  evil  does  not  arise — the  position  of  prisoner  at 
the  bar. 

It  is  a  fundamental  maxim  of  our  criminal  law  that  every  man 
arraigned  for  a  crime  shall  be  held  to  be  innocent  until  he  has 
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been  proved  to  be  guilty.  Therefore,  wlien  a  man  is  charged  with 
a  crime,  and  is  unable  to  pay  anyone  to  defend  him,  it  is  the  duty 
of  society  to  see  that  everything  possible  is  done  for  him,  and  that 
he  has  every  reasonable  opportunity  of  establishing  his  innocence. 
Whether  society  does  its  duty  in  this  particular  may  be  doubted. 

Let  us  take  the  case  of  a  hypothetical  individual  charged  with 
assault  and  robbery,  and  brought  for  trial  before  the  Circuit  Court 
at  Glasgow.  Leaving  him  for  a  shoi*t  time,  however,  we  turn  our 
attention  to  a  gentleman  who  is  soon  to  make  his  acquaintance. 
This  is  Timorous  Youngwig,  Esq.,  who  has  been  a  member  of  the 
Faculty  of  Advocates  for  three  days  exactly.  Now,  it  is  a  sort  of 
unwritten  law  that  every  advocate  shall  attend  the  first  Glasgow 
Circuit  held  after  his  admission,  so  Mr.  Youngwig  packs  up  his 
snowy  wig  in  its  neat  little  tin  box,  folds  up  his  gown,  and,  taking 
a  plentiful  supply  of  white  neckties  with  liim,  journeys  to  Glasgow 
on  Monday  evening  (the  Circuit  begins  to-morrow,  Tuesday). 
Mr.  Youngwig's  age  at  this  time  is,  let  us  say,  twenty-five.  He 
has  no  small  opinion  of  himself,  but  very  little  confidence  as  yet, 
and  his  knowledge  of  the  criminal  law  of  Scotland  is  derive<i 
entirely  from  a  rather  hasty  perusal  of  Mr.  Macdonald's  well- 
known  scarlet-covered  book,  for  Mr.  Youngwig  is  an  LL.B.,  and 
criminal  law  is  not  one  of  the  subjects  on  which  candidates  for 
that  degree  are  examined.  On  this  Monday  evening,  however, 
the  young  advocate  lingers  lovingly  over  his  Macdonald,  reading 
up  more  especially  the  chapters  on  **  Theft,"  "  Indictment,"  and 
"Trial."  This  can  only  be  done  at  odd  moments,  for  other 
advocates  are  staying  at  the  hotel,  and  he  is  fond  of  billiards. 
The  evening  passes  pleasantly,  and  under  the  cheering  influence 
of  conversation,  pipes  and  whisky  and  potass,  the  ordeal  of  the 
morrow  appears  less  terrible. 

Mr.  Youngwig  does  not  sleep  very  well  to-night.  He  wakes  up 
repeatedly  from  dreams  of  the  most  terrible  character.  All  of 
them  have  been  of  the  Circuit  Court,  and  in  all  he  has  got  into 
some  frightful  scrape.  Towards  morning  he  falls  into  a  troubled 
sleep,  and  rouses  himself  with  a  start  when  the  boots  comes  to  his 
door  at  half -past  eight.  The  dreaded  day  has  come  at  last — no 
longer  "  to-morrow,"  but  "  to-day."  He  feels  despondent  and  self- 
doubting,  and  his  conversation  when  he  goes  down  to  breakfast,  of 
which,  by  the  way,  he  takes  very  little,  is  marked  by  an  exaggerated 
cheerfulness  of  tone  transparently  artificial. 

Half-past  ten  arrives,  and  he  puts  on  his  wig  and  gown  in  his 
bedroom,  and  timidly  ventures  downstairs  feeling  very  uncom- 
fortable, and  looking  so.  He  joins  his  brethren  in  the  cofiFeeroom, 
where  the  levee  is  to  be  held ;  the  Loi*d  Provost  and  magistrates  roll 
in,  adorned  with  all  the  glory  of  ermine  and  velvet,  and  not  seeming 
tx)  like  it ;  the  two  judges,  gorgeous  beyond  measure  in  scarlet  and 
white,  enter  together  and  make  the  turn  of  the  room,  shaking 
hands  here  and  there  much  in  the  manner  of  a  hen  pecking  at  grain. 
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At  length  this  process  is  finished,  and  the  invitation  to  dinner 
given,  and  then  there  is  a  rush  for  cabs.  Decorously  the  advocates 
file  out  of  the  room.  Once  in  the  lobby,  their  dignity  leaves  them. 
They  pounce  on  their  silk  hats  and  umbrellas,  which  they  have  left 
in  convenient  positions  previously,  and  carrying  them  in  their 
hands,  make  for  the  long  row  of  cabs  drawn  up  at  the  side  of  the 
hotel,  in  front  of  the  Queen  Street  station.  There  is  a  wild  scurry 
of  wigs  and  gowns,  a  great  slamming  of  doors,  and  the  junior  bar 
is  whirled  away  to  the  Court  in  the  sight  of  an  admiring  crowd. 

And  now  Mr.  Youngwig's  discomfort  increases.  He  enters  the 
bar-room  along  with  his  brother  advocates,  many  of  whom  proceed 
to  smoke  pipes.  Our  friend,  however,  has  no  incHnation  to  smoke 
at  present  In  a  few  minutes  four  or  five  men  enter  the  room 
bearing  papers.  These  are  the  poor's  agents.  They  go  up  to  the 
counsel  whom  they  know,  and  exchange  the  greetings  of  the 
season.     Then  the  allotment  of  cases  begins. 

"Will  you  take  this  case  of  Murphy,  Mr.  C.  ?  Nothing  in  it, 
ought  to  plead,  but  won't."  Mr.  C.  will  be  very  happy.  He 
takes  the  indictment  and  runs  his  eye  over  it  in  order  to  detect 
possible  flaws.  This  is  the  first  time,  it  may  be  observed,  that  he 
has  ever  lieard  of  Murphy  or  his  case,  and  yet  in  a  few  minutes 
he  will  go  into  Court  and  defend  him.  Presently  another  agent 
comes  up.  "  I  have  a  case  here,  Mr.  C. — Jane  Brian — will  you 
take  it?  "  Mr.  C.  takes  it.  He  is  a  popular  criminal  counsel,  and 
soon  he  has  six  prisoners  as  client:*.  Again  he  is  approached  by  a 
poor's  agent.  Mr.  C.  would  be  very  glad  to  take  up  this  case  also, 
but  really  he  has  more  than  his  share  already,  and  there  is  Mr. 
Yonngwig,  over  by  the  fire,  who  has  not  had  any  cases  given  him 
yet.  Afr.  C.  will  introduce  the  agent  to  him.  He  does  so,  and 
Mr.  Youngwig  turns  cold  all  over.  He  is  really  very  nervous,  but 
he  feels  a  certain  pride  in  having  a  real  live  client — his  first.  He 
finds  himself  readmg  a  printed  document  which  informs  a  certain 
''James  Dickson,  now  or  lately  prisoner  in  the  prison  of  Glasgow," 
that  he  is  '*  indicted  and  accused  at  the  instance  of  the  Right 
Honourable  John  Blair  Balfour,  Her  Majesty's  Advocate  for  Her 
Majesty's  interest."  This  James  Dickson  is  our  old  friend,  the 
poor  man,  charged  with  assault  and  robbery.  He  haa  had  a  bad 
time  of  it  for  the  last  month,  which  he  has  spent  in  prison.  Now 
and  again  the  poor's  agent  visited  him  and  asked  him  questions, 
but  he  was  unaole  to  answer  them  very  satisfactorily.  He  has  not 
been  able  to  procure  any  witnesses,  though  he  has  named  several  to 
his  agent.  The  said  agent  has  not  been  able  to  find  them,  and,  to 
tell  the  truth,  rather  doubts  whether  they  exist.  So  poor  James 
Dickson  will  have  no  witnesses  in  favour  of  him  to-day.  His  only 
chance  is  to  break  down  the  credibility  of  the  witnesses  for  the 
Crown.  Unfortunately,  he  has  been  in  trouble  before.  His  indict- 
ment carefully  sets  forth  as  an  aggravation  that  he  has  been 
previously  convicted  of  assault  and  robbery  as  well,  and  points 
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reprovingly  at  the  dates  and  places  of  conviction,  adding,  for*  the 
benefit  of  judge  and  jury  (for  of  course  James  knows  all  about  it 
himself),  the  sentences  pa^ed  on  him  on  each  occasion. 

One  would  think  tliat  it  is  hard  lines  on  a  man  to  rake  up  his  past 
crimes  in  order  to  convict  him  of  a  new  one.  "  If  I  hadn't  been 
convicted  before,"  says  James  Dickson  to  his  agent,  '^  I  wudna  ha'e 
been  here  the  day.  The  polis  kens  mc,  and  when  they  seen  me  in 
the  street  and  heard  that  a  chap  had  been  robbed,  they  just  pit 
the  blame  on  me  and  brocht  me  awa  here." 

"  But  you  were  running  away  when  the  police  apprehended 
you,"  says  the  agent. 

*'  In  coorse,"  says  James ;  "  no  likely  Fm  gaun  to  staun  still  and 
be  apprehended.  The  polis  kens  IVe  been  convicted,  and  they're 
aye  pitting  the  blame  on  me." 

'  The  agent  shakes  his  head.  He  has  heard  this  sort  of  story 
before. 

"  It's  God's  truth,"  observes  the  prisoner ;  but  this  remark  does 
not  convince  his  agent,  for  men  like  James  Dickson  are  very  free 
with  thf:  use  of  adjurations. 

All  this,  of  course,  has  taken  place  long  ago ;  and  we  have  left 
Mr.  Youngwig  in  the  advocates'  room,  reading  the  prisoner's 
indictment,  in  which  he  observes,  to  his  outward  disgust  and 
inward  satisfaction,  that  there  is  no  flaw.  He  thinks  privately  he 
would  prefer  not  to  have  to  pick  holes  in  the  indictment  of  his  first 
case. 

The  long  day  slowly  wears  on,  and  at  length,  as  the  afternoon  is 
closing  in,  Mr,  Youngwig  is  informed  that  James  Dickson's  case 
will  be  taken  next.  He  flies  out  of  the  advocates'  room  with 
nervous  haste,  and  into  the  Old  Court.  The  prisoner  is  already  at 
the  bar,  and  the  diet  is  being  called.  Mr.  Youngwig  rustles  into 
a  chair  with  as  much  dignity  as  possible,  and  draws  towards  him  a 
sheet  of  paper  and  a  pen.  His  brain  is  in  a  whirl,  and  he  is 
infinitely  thankful  that  he  has  not  to  open  the  case.  Indeed  how 
could  he,  even  supposing  that  he  had  all  his  wits  about  him  t  He 
knows  nothing  regarding  the  charge  against  James  Dickson  except 
the  information  contained  in  the  indictment  and  the  prisoner's 
declaration..  The  latter  is  a  very  concise  document,  running 
thus : — 

''  I  am  a  native  of  Glasgow,  46,  a  bricklayer,  and  I  reside  at  246 
St.  Denis  Street,  Gorbals.  I  did  not  assault  Peter  Campbell  in 
St.  Denis  Street  on  5th  November,  nor  rob  him  of  a  silver  watch 
and  chain.  I  do  not  know  any  of  the  name.  I  saw  a  row  in  the 
street,  and  as  I  was  going  up  to  see  what  was  the  matter  I  was 
apprehended.     I  was  quite  sober." 

This  is  all  that  prisoner's  counsel  really  has  to  go  upon,  for  an 
indictment  is  a  document  most  ingeniously  contrived  to  mystify 
rather  than  to  inform.  Some  judges,  indeed,  tell  the  jury  not  to 
read  the  indictments,  lest  their  minds  be  confused. 
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Therefore  it  is  jast  as  well  that  Mr.  Yonngwig  lias  not  to  open 
the  case,  for  he  would  not  know  what  to  say.  As  it  is,  he  is 
vaguely  aware  that  a  man  with  a  beard  is  already  being  examined 
l)y  the  Advocate-Depute,  who  is  making  the  givin«z  of  evidence 
very  easy  to  the  witness  by  asking  leading  questions  straight 
through,  with  occasional  breaks.  The  witness  assents  blandly  t4) 
everything.  He  is  rather  a  stupid-looking  man,  and  is  slow  in 
comprehending  questions. 

Mr.  Yonngwig  scribbles  down  as  much  of  this  witness's  evidence 
as  he  can,  being  under  the  impression  that  it  is  the  proper  thing  to 
do.  At  the  close  he  has  before  him  a  very  ugly  scrawl,  of  which 
the  following  is  a  slightly  condensed  version. 

"  PeUr  CamphelL — Was  in  St  Denis  Street  about  half-past  eleven 
at  night  on  5th  November.  Had  had  a  glass  of  whisky.  Man 
came  up  and  asked  me  the  way  to  Glasgow  Bridge.  While  he 
Avas  doing  so,  I  was  seized  by  another  man  and  knocked  down. 
Can't  identify  the  prisoner  as  tiie  man,  but  he  was  something  like 
him.  The  man  took  away  my  watch  and  chain^  and  handed  them 
to  the  man  that  spoke  to  me  first.  They  ran  off.  I  got  up  and 
called  the  police.  Policeman  brought  the  prisoner  to  me  in  a  few 
minutes." 

The  Advocate-Depute  sits  down,  and  Mr.  Youngwig  rises  to 
cross-examine.  His  tone  is  very  mild,  and  his  voice  shakes  a 
little.  He  begins  by  questioning  the  witness  about  the  glass  of 
whisky  he  says  he  had  taken.  Is  he  quite  sure  he  had  only  one  ? 
This  is  almost  invariably  the  first  question  asked  of  the  principal 
witness  in  cases  of  this  sort. 

Witness  is  not  quite  sure.  He  may  have  had  two  or  perhaps 
three  glasses.  Here  Mr.  Yonngwig  grows  unnecessarily  confused. 
All  the  other  questions  he  meant  to  ask  slip  out  of  his  niind,  which 
becomes  a  blank,  and  he  stands  with  one  hand  in  his  pocket  and 
the  other  on  the  back  of  his  chair  for  what  he  fancies  is  an  enor- 
mous period,  in  reality  perhaps  four  seconds.  At  length  his 
senses  return.  He  asks  Mr.  Campbell  whether  the  man  knocked 
him  down  from  behind.  It  appears  that  he  did.  Was  the  blow  a 
severe  one  T  Yes,  but  not  enough  to  stun  him.  And  he  can't 
identify  the  prisoner?     No;  but  it  was  a  man  like  him. 

Mr.  Yonngwig  sits  down,  and  the  next  witness  is  called.  This 
is  a  policeman,  who  depones  to  having  seen  a  scuffle.  He  went  up 
just  as  the  two  men  were  running  off.  He  heard  the  cry  of 
'*  Police  I "  blew  his  whistle,  and  chased  Dickson.  Never  lost  sight 
of  him.     Knows  him  well.     Very  bad  character. 

Mr.  Youngwig's  cross-examination  does  not  elicit  much.  Police- 
men are  very  stolid  witnesses,  and  always  have  their  story  cut  and 
dried  before  they  come  into  the  box.  The  advocate  tries  to  make 
out  that  it  was  dark,  but  this  K  47  will  by  no  means  admit. 
The  street  was  well  lighted.  Neither  will  he  budge  from  his  pre- 
vious statement  that  he  kept  Dickson  in  sight  all  the  time.    He 

VOL.  XXX.  NO.  CCCIJV.— JUNE  1886.  z 


314  THE  SAD  CASE  OF  JAMES  DICKSON. 

denies  that  there  were  many  people  about  the  street  at  the  time. 
He  admits  graciously  that  Dickson  lives  in  that  street,  but  states 
that  he  lives  at  the  iFar  end  of  it,  half-a-mile  away.  He  scornfully 
rebuts  the  insinuation  that  Campbell  was  drunk. 

Another  constable  corroborates  down  to  the  minutest  details,  and 
the  case  for  the  Crown  is  closed  by  the  proving  of  previous 
convictions  against  the  prisoner. 

"  That  is  the  case,  my  Lord,"  says  the  Depute,  sitting  down. 
He  does  not  think  it  necessary  to  make  a  speech,  everything  is  so 
obvious. 

**  Any  witnesses?  "  asks  his  Lordship,  looking  at  Mr  Youngwig. 
"  No,  my  Lord."  "  Anything  to  say  I  "  "  Yes,  my  Lord,"  replies 
the  prisoner's  counsel,  repressing  a  strong  desire  to  say  "  No." 

He  gets  up  and  begins  nervously,  "  May  it  please  your  Lord- 
ship, gentlemen  of  the  jury,"  and  then  goes  on  to  make  a  very 
decent  little  speech,  feeling  quite  at  his  ease  once  he  has  begun. 
Unfortunately,  he  has  not  much  to  go  on.  He  makes  the  most  of 
the  three  glasses  of  whisky,  and  disparages  police  evidence  so  far 
as  in  him  lies.  It  is  a  stereotyped  defence,  though  he  does  not 
know  that.  The  judge  does,  however,  and  charges  the  jury  dead 
against  the  prisoner.  He  pays  a  passing  compliment  to  the 
defence,  which  he  characterizes  as  "  judicious,"  and  under  cover  of 
sifting  the  evidence  makes  a  strong  speech  on  behalf  of  the  Crown. 
The  jury  consult  without  retiring — the  fifteen  heads  being  drawn 
closer  together  for  a  minute  or  two.  Finally  the  chancellor  of  the 
jury  announces  the  verdict.  It  is  **  guilty."  The  Advocate- 
Depute  gets  up  and  moves  for  sentence,  which  is  accordingly 
pronounced.  His  Lordship  characterizes  the  crime  as  a  very  bad 
one,  and  says  that  the  public  must  be  protected  from  such  pests 
as  the  prisoner.  Ultimately  James  Dickson  descends  the  stair 
behind  the  dock  with  the  knowledge  that  penal  servitude  for  five 
years  is  his  doom.  A  voice  in  the  gallerj' — ^a  woman's — 
shrilly  screams  ^'  Cheer  up,  Jimmy,"  and  he  has  only  time  to  wave 
his  hand  in  reply  ere  the  two  stalwart  policemen  who  have  guarded 
him  during  his  trial  hustle  him  down  below. 

Mr.  Youngwig  bustles  out  of  Court  feeling  twice  the  man  he 
was  before,  and  makes  for  the  advocates'  room  on  smoking  bent 

Well,  after  all,  probably  justice  has  been  done.  Very  likely  it 
was  James  Dickson  that  robhed  Peter  Campbell  of  his  watch  and 
chain.  But  it  must  be  admitted  that  this  is  by  no  means  certain. 
Be  it  observed  that  the  whole  case  really  rests  on  the  evidence  of 
the  constable  who  apprehended  the  x>nsoner.  Campbell  could 
not  identify  him,  but  K  47  can  and  does.  Set  aside  K  iTs  state- 
ment, that  at  half-past  eleven  on  a  November  night  in  a  well- 
frequented  street  he  did  not  permit  Dickson  to  get  out  of  sight  for 
a  moment,  and  the  whole  case  collapses.  Policemen  are  fond  of 
obtaining  convictions,  and  are  apt  at  times  to  be  a  little  too  sore 

matters  of  identification. 
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There  is  notliing  contradictory  in  Dickson's  own  story,  as  given 
out  by  him  to  his  agent,  but  there  is  no  means  of  proving  it.  The 
prisoner  himself  may  not  be  examined.  His  declaration  may  be 
used  as  evidence  against  him,  but  not  as  evidence  in  his  favour. 
And  then  those  previous  convictions  come  in.  The  jury  shake 
their  heads  and  say  to  themselves  that  he  was  just  the  man  to 
commit  the  crime.  Perhaps  so ;  but  the  question  is  whether  or 
not  he  actually  did  commit  it,  not  whether  he  might  have  done  so. 

No  doubt,  in  most  cases,  convictions  in  the  Circuit  Court  are 
righteous,  but  it  is  to  be  feared  that  James  Dickson  is  only  one  of 
many  who  have  had  a  bad  name  given  to  them  and  obtained  penal 
servitude  in  consequence. 

What,  then,  is  to  be  done  ?  This  at  least.  Some  means  shpuld 
be  arranged  whereby  counsel  might  obtain  a  knowledge  of  the 
cases  in  which  they  are  to  appear  not  later  than  the  day  before  the 
Court  sits. 

It  is  unfair  to  the  prisoner,  and  it  is  unfair  to  his  advocate,  that 
the  latter  only  has  the  indictment  put  into  his  hand  on  the  day  of 
the  trial.  The  Crown  has  its  case  prepared  long  ago,  and  produC'^ 
tions  and  precognitions  are  both  ready  for  use.  Prisoner's  counsel, 
on  the  contrary,  has  no  precognitions,  no  knowledge  of  the  circum- 
stances of  the  case,  and  no  theory  of  defence.  To  this  it  may  be 
objected,  that  if  the  prisoner  is  really  innocent,  he  will  have  a 
theory.  Probably  he  has,  but  it  is  generally  a  very  bad  one ;  for 
the  criminal  classes,  when  they  are  unjustly  accused,  almost  always 
protest  too  much.  They  are  anxious  to  remove  themselves  as  far 
as  possible  from  any  connection  with  the  crime  imputed  to  them  ; 
so,  instead  of  telling  the  plain  unvarnished  truth,  they  lie  despe- 
rately, and  thus  convict  themselves  of  mendacity,  if  of  nothing 
else. 

Another  remedial  measure  would  be  payment  of  fees  to  accents 
and  counsel  for  conducting  poor's  cases^  Were  this  the  rule,  far 
more  trouble  would  be  taken,  and  justice  would  be  better  served. 
Doubtless  the  gentlemen  who  take  up  these  cases  act  up  to  their 
lights,  but  a  fee  is  a  wonderful  quickener  of  the  intelligence. 

I  have  consulted  Mr.  Timorous  Youngwig  on  this  point,  and  he 
quite  agrees  with  me. 


Correspondence* 

PROPOSED  RE-SETTLEMENTOF  THE  *^ CASUALTY" 
OF  COMPOSITION  ON  ITS  ORIGINAL  EQUIT- 
ABLE  BASIS. 

(To  the  Editor  of  the  Journal  of  Jurisprudence.) 

SfB, — Conveyancers  interested  in  preventing  the  sowing  of  the 
seeds  of  a  new  crop  of  difficulties  and  litigations^  in  connection  with 
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law  to  the  heir,  this  ostensible  transfer  was  a  mere  fiction,  the  real 
function  of  the  ostensibly  leading  clause  of  the  writ,  and  of  the 
superior's  interventiony  being,  like  a  notarial  instrument,  to  be  used 
in  publishing  the  heir's  determination,  with  the  proprietor's  acquies- 
cence, to  vest  himself  publicly  with  the  right  which  already  virtu- 
ally belonged  to  him.  So  far  as  concerned  the  heir's  title  to  the 
feudal  estate,  it  was  therefore  an  anomaly  to  introduce  the  superior 
as  professing  to  grant  the  estate  as  if  he  had  any  real  power  in  the 
matter ;  and  the  heir's  and  proprietor's  arrangement  to  vest  the 
heir  with  the  feudal  estate  might  well  have  been  authorized  to  be 

Eublished  by  these  parties  themselves,  or  by  a  notary  on  their 
ehalf,  in  the  wav  in  which  such  purely  ministerial  duties  are 
usually  performecf,  and  without  the  intervention  of  the  superior  as 
apparently  a  transacting  party.  Further,  in  the  case  of  a  writ  used 
for  such  a  purpose,  not  only  was  the  ostensible  grant  of  the  right 
a  fiction,  but  the  right  professed  to  be  granted  was  itself  valueless 
and  fictitious. 

But  though  the  ostensibly  leading  clause  of  the  writ,  professing 
to  grant  a  feudal  estate,  is  thus  seen  to  express  only  a  fiction  really 
divesting  the  superior  of  nothing  belonging  to  him,  it  is  not  the 
case  that  the  real  transaction  effected  by  the  writ  was  a 
fiction.  The  transaction  really  effected  by  the  writ  was  not 
expressed  in  the  ostensibly  leading  clause,  nor,  accurately,  in  any 
other  clause  of  the  writ  The  only  clause  of  the  writ  which  threw 
any  light  on  the  transaction  between  the  parties  really  meant  to 
be  affected  by  it  was  the  reddendo  clause,  which,  though  ostensibly 
a  subsidiary  clause,  was  really,  in  such  a  writ,  the  leading  and 
practically  useful  clause  in  it;  but  this  clause  did  not  fully  express 
or  explain  the  nature  of  that  transaction,  but  merely  foreshadowed 
it,  and  that  transaction  was  merely  implied  in  the  acceptance  of 
the  writ — i,e.  practically,  putting  aside  its  fictitious  part,  of  the 
obligations  of  the  reddendo  clause — by  the  heir,  with  the  real 
proprietor's  acquiescence  in  his  doing  so,  and  acceptance  of  its 
consequences  as  affecting  the  next  future,  as  well  as  the  present, 
casualty.  It  thus  appears  that,  by  the  eccentric  custom  of  feudal 
conveyancing,  the  parties  to  such  a  transaction,  really  of  the  nature 
of  an  agreement,  were  compelled  to  use  a  writ  for  effecting  it, 
which  seems  to  have  been  so  full  of  fiction  that  there  was  no  room 
left  for  expressing  the  transaction  between  them  really  intended 
to  be  effected,  and  the  only  clause  throwing  light  on  its  nature — 
the  reddendo  clause — bore  to  be  subsidiary  merely  to  the  fiction  1 

The  origin  of  the  agreement  effected  in  this  strange  form — 
or,  rather,  strange  deformity — was  this: — Originally  the  duties 
of  vassals  to  their  superiors  were  generally  personal,  usually 
military  services,  and  this  naturally  led  to  the  recognition  of  the 
superior's  delectvs  of  the  vassal  as  a  person  fit  to  perform  such 
duties  to  his  satisfaction.  This  was  thereafter  relaxed  :  firstly,  to 
the  extent  of  empowering  the  heir  of  a  deceased  vassal  to  claim 
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entry  on  paying  a  duplicand  of  the  feu-duty,  and  secondly,  by 
empowering  a  stranger  to  claim  entry  on  paying  a  year's  rent. 
It  seems  clear  that  in  giving  the  superior  right  to  a  larger 
*^  casualty,"  when  the  heir  did  not  enter,  the  Legislature  have  been 
recognising  the  well-known  feudal  principle,  according  to  whic!i 
heirs  were  presumed  to  be  much  more  like  their  predecessors  in 
feelings,  inclinations,  training  and  capacity,  than  strangers  were, 
being,  indeed,  often  treated  as  if  identical  with  their  predecessors, 
and  were  therefore  presumably  more  reliable  than  strangers  for 
performing  the  duties  of  the  feu  as  well  as  their  predecessors,  the 
superior's  chosen  vassals,  could  have  done.  It  may  seem  strange 
that  this  distinction  should  have  been  retained  when  pecuniary 
payments  came  to  be  substituted  for  personal  services,  but  so  it 
was  for  many  years  prior  to  1874,  and  amending  statutes  proceed- 
ing on  the  lines  of  the  feudal  law  prior  to  1874,  and  attempting 
to  preserve  the  rights  then  existing,  must  recognise  this  ground  of 
distinction.  The  larger  payment  to  the  superior  was,  in  fact,  a 
premium  of  insurance  claimable  by  him  in  compensation  for  the 
risk  presumably  imposed  on  him  when  required  to  rely  for  perform- 
ance of  the  duties  of  the  feu  on  a  person  presumably  less  reliable 
than  the  heir  for  performing  them. 

It  is  thus  seen  that  although  the  agreement  formerly  effected 
by  means  of  the  acceptance,  with  the  proprietor's  acquiescence,  of 
a  writ  of  dare  constat^  professing  to  grant  a  nominal  feudal  estate, 
might  readily  be  misconstrued,  from  the  eccentric  form  in  which 
it  was  effected,  and  the  fictitious  nature  of  most  of  the  written  or 
expressed  part  of  it;  it  was  not  at  all  a  fictitious  transaction,  but 
one  very  real,  and  materially  altering  the  rights  and  liabilities  of 
the  parties  to  it,  for  onerous  causes ;  and  it  was  unfair  to  pro- 
prietors to  abolish  such  agreements,  with  their  equitable  results, 
by  doing  away  with  the  only  recognised  form  of  effecting  them 
without  providing  any  better  or  other  form*  It  was  quite  possible 
to  do  away  with  the  fictions  surrounding  such  agreements  without 
abolishing  the  reality. 

The  transaction  effected  by  the  acceptance  of  such  a  writ  by 
the  heir  with  the  proprietor's*  acquiescence  (I  put  out  of  sight  as 
fictitious  the  granting  of  it  by  tlie  superior,  who  had  really  no 
voice  in  the  matter)  was  really*  a  bargain  or  agreement,  which  did 
not  need  to  assume  any  such  eccentric  form,  but  might  be  expressed 
plainly  like  any  other  agreement,  and  by  which  the  heir,  in  the 
interest  of  the  proprietor,  undertook  the  obligations  of  the  feu  (I  put 
out  of  sight  as  fictitious  the  nominal  feudal  estate  which  bore  to 
be  received  as  the  counterpart  of  these  obligations),  and  the  pro- 
prietor consented  to  this  and  to  its  effects  upon  the  next  future 
casualty  as  well  as  upon  the  present  casualty,  in  consideration  of 
which  undertaking,  as  freeing  the  superior  from  the  risk  presum- 
ably attaching  to  his  being'  required  to  rely  on  the  obligation  of  a 
stranger  for  performance  of  these  obligations,  the  law  relieved  the 
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proprietor  from  payment  of  the  premium  that  would  otherwise 
have  been  due  to  the  superior  in  consideration  of  such  risk. 

If  feudal  conveyancing  had  been  designed  on  reasonable  prin- 
ciples, the  writ  used  for  such  a  pur[X)se,  if  it  retained  its  fictitious 
part  at  all,  would  at  least  have  embodied  an  agreement  to  the 
foregoing  effect,  as  being  the  substantial  part  of  the  transaction  ; 
and  when  the  Legislature  came  to  abolish  the  fictitious  part  of  the 
writ,  it  would  in  that  event  have  been  plainly  seen  that  the  agree* 
ment  part  of  it,  and  the  real  transaction  it  would  have  expressed, 
should  be  allowed  to  stand.  As  it  is,  the  real  transaction  has 
been  left  so  much  to  implication,  and  so  obscured  and  involved 
with  fiction,  that  the  Legislature  seem  to  have  lost  sight  altogether 
of  the  reality  and  onerous  character  of  the  bargain  involved,  and 
to  have  unwittingly  abolished  it  along  witii  the  fiction  with  which 
it  was  mixed.  Perhaps  the  habit  of  applying  the  term  "  casualty  " 
to  composition  may  have  tended  also  to  divert  attention  from  the 
fact  that  it  had,  according  to  feudal  principles,  an  equitable  origin 
and  reason,  viz.  premium  for  risk  presumably  imposed,  which  is 
quite  separable  from  the  formality  of  entry  as  vassal,  although, 
while  the  alternative  holding  remained  competent,  no  practical 
necessity  arose  for  such  separation ;  for  by  that  eccentric  device, 
and  without  practical  interference  with  the  proprietor's  right  or 
title,  an  agreement  such  as  I  have  explained  could  always  virtually 
be  effected. 

It  will  be  observed  that,  when  it  is  recognised  that  composition 
is  essentially  compensation  for  risk  presumably  imposed  on  the 
superior  in  requiring  him  to  rely  only  on  the  obligation  of  a 
stranger  for  performance  of  the  duties  of  the  feu,  we  get  rid  of 
the  supposed  necessity  of  complicating  the  title  by  making  the 
heir  enter  as  vassal  before  we  can  fairly  relieve  the  proprietor  of 
composition.  If  the  heir  only  accept  liability  to  the  superior  for 
tlie  obligations  of  the  feu,  in  any  form,  as  by  bond  or  agreement, 
this  will,  in  this  view,  satisfy  the  superior  s  interests  as  fully  as  if 
he  became  vassal,  and  that  without  any  absurd,  unintelligible 
device.  It  is  not  the  having  of  a  stranger's  obligation  for  per- 
formance, but  the  not  having  of  the  heir's  obligation  which  feudal 
law  presumes  to  cause  the  risk  for  which  compensation  is  due  ;  so 
the  entry  of  a  stranger  need  not  prevent  the  heir's  giving  as 
good  an  obligation  as  if  he  entered  as  heir.  It  does  not  appear 
from  the  reports  that  this  view  of  the  question  has  been  exhaus- 
tively expiscated  in  the  recent  litigations  (vide  the  unanswered 
question  referred  to  at  the  foot  of  p.  14  of  7  Rettie,  H.  of  L.  Cases). 

I  would  suggest  that  the  amending  Act  should  simply  reinstate 
in  a  clear  aim  intelligible  form  the  agreement  which  was  thus 
formerly  effected  in  an  obscure  and  eccentric  form.  Its  preamble 
might  be  that  the  equitable  origin  and  reason  for  the  superior's 
claim  for  composition  was  substantially  this,  that  he  was  allowed 

mpensation  when  compelled,  contrary  to  old  feudal  practice,  to 
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rely  for  performance  of  the  duties  of  the  feu  on  the  obligation 
of  a  stranger  to  his  last  vassal  or  feu  obligant,  without  the 
heir's  obligation,  and  that  in  the  form  of  the  device  of  the 
alternative  holding  competent  prior  to  1874,  a  process  existed 
by  which,  where  subinfeudation  was  not  prohibited,  and  when 
the  heir  was  willing  to  give  such  an  obligation,  he  could,  witli  the 
proprietor's  acquiescence,  do  so  without  practical  interference  with 
the  proprietor's  right  or  title,  and  the  superior  could  thus  be 
relieved  of  this  presumable  risk,  and  the  proprietor  freed  from  the 
corresponding  compensation  otherwise  claimable  by  the  superior  as 
compensation  for  such  risk,  but  that  this  process  had  been  rendered 
incompetent  by  the  abolition  of  the  alternative  holding  in  1874, 
and  that  the  only  process  since  competent  for  carrying  out  such 
an  agreement  is  by  splitting  the  title  permanently  into  a  mid- 
superiority  and  base  holding  in  a  manner  even  more  objection* 
able  than  the  old  alternative  holding;  and  that  it  is  proper 
tu  provide  another  form  of  carrying  through  such  agree** 
ment  available  without  interference  with,  or  complication 
of,  the  proprietor's  right  or  title,  so  as  to  enable  the  simpli- 
fication aimed  at  by  the  abolition  of  the  alternative  holding 
to  take  full  effect,  and  to  prevent  this  simplification  from 
altering  the  reciprocal  rights  of  superior  and  vassal.  The 
Act  might  then  provide  that  no  sui)erior  should  be  entitled 
to  claim  composition  from  any  proprietor  in  respect  of  his  pro- 
prietorship in  a  feu  where  subinfeudation  is  not  prohibited, 
whether  or  not  impliedly  entered,  but  only  relief  duty,  provided 
the  proprietor,  within  some  short  time  of  the  superiot^s  demand, 
tender  to  the  superior  an  agreement  executed  by  the  heir  of  the 
last  entered  vassal  who  paid  a  casualty  for  his  entry  (or  last  feu 
obligant  under  a  similar  agreement)  and  by  the  proprietor  himself, 
whereby  the  heir  will  undertake  liability  to  the  superior  for  per- 
formance of  the  duties  of  the  feu  in  the  same  way  as  if  he  had 
become  vassal  (or  temporary  ostensible  vassal)  according  to  the 
practice  prior  to  1874,  reserving  his  relief  against  the  proprietor 
and  the  superior's  optional  right  of  direct  action  against  the  pro- 

Erietor  as  vassal,  and  whereby  the  proprietor  will  consent  to  the 
eir's  undertaking  such  liability,  with  the  same  consequences  as 
when  undertaken  according  to  the  forms  recognised  before  1874, 
i.e«  that  the  heir's  decease  shall  be  the  time  of  payment  of  the 
next  casually,  and  his  relationship  to  the  next  vassal,  or  feu 
obligant  (as  the  proprietor  for  toe  time  may  arrange),  shall 
determine  the  nature  of  the  next  future  casualty.  The  Act 
should  also  provide  a  form  of  agreement,  and  declare  it  to  be 
binding  on  the  superior,  proprietor,  and  heir,  and  their  successors. 
It  would  tend  to  keep  titles  simple  to  allow  the  proprietor  to 
tender  any  one  as  the  feu  obligant ;  but  if  a  stranger,  this  should 
not  avoid  composition,  but  only  regulate  future  casualties.  There 
would  be  no  real  difficulty  iu  adjusting  the  clauses  of  such  an  Act, 
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which  would  deal  with  realities  in  plain  language  and  not  repeat 
the  fictions  and  obscurities  with  which  sach  agreements  have 
hitherto  been  mixed  and  muddled  and  hid. 

It  is  interesting  to  speculate  how  many  fledgeling  convey- 
ancers, when  being  initiated  into  the  mysteries  of  the  transaction 
involved  in  the  wnt  of  dare  constat j  when  used  to  confer  a  nominal 
defeasible  mid-superiority,  had  any  inkling  that  beneath  all  this 
fiction  was  concealed  a  species  of  insurance  contract  in  which 
the  heir,  acting  for  the  Denefit  of  the  proprietor,  undertook  and 
relieved  the  superior  of  a  presumable  risk  in  consideration  of  the 
benefit  thereby  gained  for  the  proprietor*  As  ^schylus  would 
be  given  the  prize  by  some  scholars  for  inventing  the  most  un- 
translateable  language,  so  we  may  give  the  prize  to  those  who 
originated  the  defeasible  nominal  mid-superiority  for  inventing  the 
most  diflScult  conveyancing  puzzle,  in  the  shape  of  a  process  which 
should  say  the  most  possible  about  what  was  not  the  transaction 
it  was  used  for  eiFecting,  and  the  least  possible,  as  obscurely  as 
possible,  about  what  was  the  transaction  it  was  designed  to  effect. 

It  is  no  joke  nor  play  to  perpetuate  or  repeat  such  enigmas  in 
such  a  serious  matter  as  law  and  conveyancing ;  as  is  well  illus- 
trated by  the  recent  misunderstandings  and  litigations  and  their 
attendant  hardships.  In  conveyancing  we  must  aim  at  dealing 
only  with  realities  and  treating  them  plainly,  just  as  in  ordinary 
intelligent  conversation,  and  with  even  more  reason  in  such  serious 
affairs. 

It  would  have  been  preferable  to  adopt  some  plan  of  abolishing 
universally  such  irregular  claims  as  casualties,  on  payment  of  com- 
pensation, if  fair  rules  for  estimating  compensation,  universally 
applicable,  could  have  been  devised ;  but  there  is  great  difficulty 
in  designing  fair  rules  on  account  of  the  widely  varying  circum- 
stances and  chances  of  recurrence  of  casualties  in  different  cases ; 
so  some  such  amendment  as  that  now  suggested  is  needed,  and 
much  needed,  to  supersede  the  rude  way  in  which  the  Convey- 
ancing Act  has  handled  the  reciprocal  rights  of  superior  and 
vassal.  Simplex. 


®&ttuars[. 

The  Late  Mr.  Lang,  Advocate. — One  of  the  greatest  losses 
to  the  profession  which  we  have  had  to  record  is  the  premature 
death  of  Mr.  David  Lang,  advocate,  which  happened  on  the  29th 
of  April.  It  was  so  shortly  before  then  that  he  parted  from  us, 
after  the  close  of  the  winter  session,  apparently  full  of  life  and 
vigour,  that  it  is,  even  yet,  hard  to  believe  that  the  hand  which 
we  cordially  grasped  is  now  cold,  and  the  voice  which  we  loved  to 
hear  is  for  ever  still. 

Mr.  Lang,  who  was  born  in  1846,  was  the  son  of  Mr.  James 


OBITUARY.  323 

L.  Lang,  writer  in  Glasgow,  and  it  is  somewhat  remarkable  that 
his  grand-uncle,  Mr.  John  Lang,  and  his  maternal  grandfather, 
Mr.  Alexander  Morrison,  were  in  succession  Deans  of  the  Facnlty 
of  Procnrators  in  that  city.  Mr.  Lang  was  educated  in  Glasgow, 
and  after  going  through  the  curriculum  of  the  university  there, 
spent  about  two  years  at  Heidelberg,  whence  he  returned  to  this 
country  to  qualify  for  the  bar,  and  having  taken  the  degrees  of 
M.A.  and  LL.B.,  passed  advocate  in  1870. 

At  the  outset  of  his  professional  life  he  had,  like  many  others, 
to  contend  with  difficulties,  but  these  yielded  to  his  great  industry, 
ability,  and  probity  of  character,  and  before  the  lapse  of  many 
years  he  had  acquired  an  extensive  and  rapidly  increasing  practice. 
It  was  said  of  Lord  Abinger,  when  he  was  at  the  bar,  that  his 
bare  statement  of  a  case  was  worth  many  another  man's  argument; 
and  the  same  thing  was  in  great  measure  true  of  Mr.  Lang,  who 
excelled  in  the  lucid  arrangement  of  intricate  facts,  and  in  the 
distinct  enunciation  of  the  legal  points  which  he  had  to  maintain. 
There  can  be  no  doubt  that  had  his  life  been  spared,  his  intel- 
lectual power,  his  sound  legal  knowledge,  and  his  skill  in  debate, 
would  eventually  have  gained  for  him  a  foremost  place  in  his 
profession. 

Mr.  Lang,  however,  was  not  merely  a  lawyer.  He  was  a  good 
scholar,  and  possessed  a  great  store  of  general  information,  which, 
with  bis  amiable  disposition,  pleasing  manner,  and  unobtrusive 
character,  never  seeking  to  place  himself  strongly  in  evidence,  ren- 
dered him  a  most  delic^htful  companion,  and  a  universal  favourite. 
As  the  writer  of  a  notice  in  the  Scotsman  truly  observed,  "  he 
never  made  an  enemy,  while  he  had  innumerable  friends.*' 

Having  great  muscular  strength  and  endurance,  Mr.  Lang  was 
fond  of  all  manly  sports,  and  in  particular  was  a  proficient  in  the 
art  of  angling,  as  any  one  can  testify  who  has  ever  seen  him 
heave  out  a  line  in  the  **  Rae  Weil,"  or  any  of  the  other  favourite 
salmon  casts  on  the  Tweed. 

In  August  1884  the  deceased  was  married  to  a  daughter  of  the 
late  Mr.  Robert  Steuart,  of  Carfin  and  Westwood;  and  at  the 
close  of  the  immediately  preceding  summer  session,  he  was  enter- 
tained at  dinner  by  a  very  large  number  of  his  professional 
brethren,  who  gladly  availed  themselves  of  an  opportunity  to  show 
the  great  esteem  in  which  he  was  held. 

It  is  painful  to  contrast  the  hilarity  of  that  happy  summer 
evening  with  the  blight  which  has  fallen  so  soon,  and  so  suddenly, 
upon  a  most  promising  career.  But  Mr.  Lang,  although  endowed 
with  much  physical  strength,  had  not  a  robust  constitution.  During 
last  spring  vacation,  while  on  a  visit  to  some  friends  in  Wales,  he 
incautiously  exposed  himself  in  a  hot  sun,  and  was  shortly  after 
seized  by  an  illness,  which  in  all  probability  would  not  have  proved 
fatal  had  it  not  been  complicated  by  serious  functional  derange- 
ment of  the  heart. 
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The  reputation  of  a  practising  advocate — unless,  indeed,  he  has 
attained  to  high  official  position — is  almost  of  necessity  ephemeral. 
But  David  Lang  has  left  behind  him  that  unwritten  memorial  in 
the  hearts  of  those  who  knew  him,  which  is  better  testimony 
to  a  man's  real  worth  than  any  distinction  which  the  acquisition 
of  office  can  confer. 


^e  ifiontfj. 


We  are  glad  to  notice  that  a  very  handsome  clock  has  just  been 
put  in  the  Faculty  reading-room  in  the  Advocates'  Library.  The 
case  is,  we  believe,  the  gift,  and  the  actual  workmanship,  of  a 
member  of  the  Bar.  It  is  of  oak,  elaborately  carved,  and  is  an 
exceedingly  good  specimen  of  delicate  lathe- work.  The  clock 
itself  possesses  that  important,  though  too  often  absent,  quality — 
legibility ;  and  it  strikes  the  Westminster  chimes  on  richly  toned 
gongs. 

We  have  too  long  omitted  to  notice  the  establishment  of  one  of 
those  local  legal  bodies  which  do,  in  general,  good  service  to  the  pro- 
fession. The  Society  of  Solicitors  in  Aberdeen  has  just  recently 
been  formed;  it  already  can  boast  of  a  membership  of  between  thirty 
and  forty,  and  its  interests  are  looked  after  by  a  committee  of 
standing  and  respectability. 

The  Evidence  Law  Amendment  Bill  of  Lord  Bramwell,  by 
which  it  is  proposed  that  prisoners  shall  be  competent  witnesses, 
lias  long  ago  passed,  the  House  of  Lords,  but  there  has  as  yet  been 
no  sign  of  its  introduction  in  the  House  of  Commons.  We  venture 
to  express  the  hope  that  it  will  be  introduced  by  the  Government 
and  pushed  on  without  delay.  The  consensus  of  opinion  in  its 
favour  while  under  debate  in  the  House  of  Lords  was  very  strik- 
ing, and  the  experience  of  the  working  of  the  Criminal  Law 
Amendment  Act  has  been  decidedly  in  favour  of  the  principle  of 
the  Bill,  which  had  already  been  incorporated  in  the  Licensing 
Act,  1872,  the  Conspiracy  and  Protection  of  Property  Act,  1875, 
and  the  Sale  of  Food  and  Drugs  Act,  1875,  before  it  found  its 
way  into  the  Criminal  Law  Amendment  Act.  It  will  of  course 
be  necessary  to  provide  that  this  special  legislation  is  to  be  super- 
seded by  the  new  law,  and  for  this  purpose  the  best  course  will  be 
t^  repeal  all  the  special  enactments  dealing  with  the  subject; 
otherwise  the  procedure  of  taking  the  evidence  of  a  prisoner  will 
vary  with  the  offence  with  which  he  is  charged. — Law  Times. 

In  a  recent  Canadian  case  the  Court  rendered  judgment  in 
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favour  of  a  solicitor  for  advice  which  he  had  given  to  a  client 
while  travelling  in  a  railroad  car,  notwithstanding  it  was  in  the 
course  of  a  casual  conversation,  and  while  the  solicitor  and  the 
client  were  travelling  each  on  his  own  business.  The  American 
Law  Record  says :  '*  We  think  the  ruling  to  be  a  wholesome  one, 
and  would  be  glad  to  see  the  profession  follow  the  example  of  the 
solicitor  in  question,  and  perhaps  lawyers  would  not  have  their 
time  taken  up  with  curbstone  interviews,  and  have  hypothetical 
questions  innocently  put  to  them  by  parties  who  desire  informa- 
tion or  advice  without  paying  for  it."  We  once  had  a  call  from 
a  client  at  our  office  during  business  hours,  in  which  he  did  a  good 
(leal  of  social  talking,  but  contrived  to  extract  a  good  deal  of 
advice  from  us  about  a  proposed  transfer  of  a  house  to  his  wife  in 
view  of  the  claims  of  certain  creditoi*s.  He  went  away,  and  acted 
according  to  our  advice.  When  we  sent  in  a  bill  for  advice  some 
months  afterward,  he  was  genuinely  surprised,  and  exclaimed, 
"  Why,  my  tiear  fellow,  I  was  visiting  you  I "  *'  Never  mind,"  we 
said,  "  now  I  am  visiting  you — with  the  consequences."  He  paid 
up. 

* 

The  Government  Bill  to  amend  the  law  relating  to  the  guardian- 
ship and  custody  of  infants — for  under  this  form  Mr.  Brj'ce's 
well-known  Infant  Bill  now  appears — proposes  a  very  considerable 
alteration  in  the  law  of  the  land.     As  the  law  now  stands,  a  mother 
has  no  absolute  right  to  be  the  guardian  of  her  children;  but  where 
no  other  guardian  is  appointed,  she  will  be  chosen  as  being  properly 
guardian    by  nature  and   by  nurture.    And   her  guardianship, 
unless  the  child  elects  to  leave  it  at  the  age  of  fourteen  or  sixteen, 
or  the  Court  appoints  a  new  guardian,  is  the  proper  and  legitimate 
custody  until  the  infant  attains  twent}'-one,  or  marries  under  that 
age.     This,  her  guardianship  by  nature  and  nurture,  is  superseded 
by  her  husband's  appointment  of  a  testamentary  guardian.    If  h^ 
makes  no  appointment  at  all,  or  an  ineffectual  ap|K)intment,  she  is 
the  natural  guardian  of  her  infant  children,  and  she  is  not  dis- 
qualified merely  because  she  marries  again.     Where,  however,  the 
mother  is  found   unfit  to  retaiu  the  custody  of  her  children, 
whether  as  their  natural  or  their  testamentary  guardian,  the  Court 
will  Dot  hesitate  to  remove  them  out  of  her  control.    This,  then, 
is  the  law  of  England  as  it  has  stood  up  to  the  present  time. 
There  is  now  a  strong  probability  that  from  1886  onwaixls  it  will 
be  very  different,  far  more  in  favour  of  the  mother.     By  the  Bill 
lately  printed,  with  the   names  of  tlie  Attorney-General,  Mr. 
Secretary  Childers,  the  Lord  Advocate,  and  Mr.  Bryce  on  its 
back,  the  mother  must  in  any  event  (except  presumably  that  of 
her  own  misconduct)  be  left  as  guardian  of  her  children  when  she 
becomes  a  wndow,  and  will  b^  empowered  in   certain  cases  to 
appoint  a  guardian  by  deed  or  will.     ^*  On  the  death  of  the  father 
Qt*  an  infant,"  runs  sec,  2  of  the  proposed  Act,  **the  mother,  if 
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surviving,  shall  be  its  guardian,  cither  alone,  when  no  guardian 
has  been  appointed  by  the  father,  or  jointly  with  any  guardian 
appointed  by  the  father.  Where  no  guardian  has  been  appointed 
by  the  father,  or  if  the  guardian  or  guardians  appointed  by  the 
father  is  or  are  dead,  or  refuses  or  refuse  to  act,  then  the  Court 
may  from  time  to  time  appoint  a  guardian  or  guardians  to  act 
jointly  with  the  mother."  TJien  tlie  entirely  novel  power  of  the 
mother  may  be  exercised  by  deed  or  will,  and  will  take  effect  when 
both  parents  are  dead  (if  the  infant  be  then  unmarried) ;  and  where 
guardians  are  appointed  by  both  parents  they  shall  act  jointly. 
The  mother  of  the  future  will  also,  if  this  Bill  becomes  an  Act,  be 
able  to  make  a  provisional  nomination  of  some  fit  person  to  act  as 
guardian  of  her  infant  child  after  her  death  jointly  with  the  father 
of  the  child,  and  if  the  Court  be  satisfied  after  her  death  that  the 
father  is  for  any  reason  unfitted  to  be  the  sole  guardian  of  his 
children,  it  may  confirm  the  appointment  of  the  provisional 
guardian.  And  when  guardians  are  unable  to  agree  upon  a  ques- 
tion affecting  the  welfare  of  an  infant,  any  of  them  may  apply  to 
the  Court  for  its  direction,  and  the  Court  may  make  such  order  or 
orders  regarding  the  matters  in  difference  as  it  shall  think  proper. 
Any  and  every  guardian  of  the  Act's  creation  will  have  the  full 
powers  of  a  guardian  appointed  under  the  Act  of  Charles  IL,  and 
the  Court  will  be  empowered:  (1)  to  make  any  order  as  to  the 
custody  of  an  infant  upon  the  application  of  the  mother,  having 
regard  to  the  welfare  of  the  infant,  and  to  the  conduct  of  the 
parents,  and  to  the  wishes  as  well  of  the  mother  as  of  the  father ; 
and  (2)  to  remove  any  guardian  in  the  exercise  of  its  discretion, 
on  being  satisfied  that  such  a  course  is  for  the  benefit  of  the 
infant.  Of  course  no  such  important  Bill  as  this  could  become  law 
without  conferring  an  additional  jurisdiction  on  the  County  Courts. 
*'The  Court"  is  to  mean  in  England  **the  High  Court  of  Justice 
or  the  County  Court  of  the  district  in  which  the  respondent  or 
respondents,  or  any  of  them,  may  reside."  There  is  apparently  to 
be  no  criterion  to  decide  which  cases  are  to  go  to  the  County 
Court  and  which  to  the  High  Court.  But  any  applicants  who  go 
to  the  latter  are  to  go  to  the  Chancery  Division  by  petition  or 
summons  at  chambers.  This  is  the  outline  of  the  Bill,  which  will 
require  very  serious  consideration  in  Committee,  and  will  receive 
much  adverse  criticism  in  the  two  Houses  before  it  is  suffered  to 
reach  the  statute-book.  That  consideration  and  that  criticism  we 
are  not  unwilling  to  believe  it  will  deserve. — Law  Times, 

CredUori  Protection  Societies.  —  Mr.  W.  Lowe,  solicitor,  of 
Liverpool,  writes  to  the  Times :  **  In  a  case  tried  at  the  Surrey 
Sessions  the  other  day  before  Sir  William  Hardman,  Chairman,  a 
solicitor  along  with  a  manager  of  the  Legal  and  General  Mer- 
cantile Creditors'  Protection  Association  were  each  sentenced  to 

"elve  months*  imprisoument  with  hard  labour  for  having  received 
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and  retained  moneys  paid  to  them  on  behalf  of  creditoi*s  who  had 
placed  debts  in  their  hands  as  officers  of  the  so-called  society  for 
collection.  The  learned  Chairman,  in  passing  sentence,  said  his 
only  surprise  was  that  men  of  business  did  not  entrust  their  affairs 
to  their  own  private  solicitors  or  some  person  in  their  confidence, 
inst^d  of  joining  a  bogas  association.  It  would  be  interesting  to 
ascertain  how  many  bogus  associations  there  are  in  this  country. 
Such  associations  are  not  incorporated  either  by  special  Act  of 
Parliament  or  the  Companies  Acts,  and  would  therefore  fall  under 
the  learned  Chairman's  definition  of  being  of  a  bogus  character. 
The  usual  mode  of  getting  up  these  associations  is  for  a  few  per* 
sons  to  meet  and  arrange  that  there  shall  be  a  secretary,  a 
treasurer,  an  auditor,  and  a  solicitor,  and  that  there  shall  be  some 
high-flown  title  given  to  the  association  similar  to  the  Legal  and 
General  Mercantile  Creditors'  Protection  Society.  The  secretary 
then  advertises  the  institution  with  an  attractive  name  and 
apparently  philanthropic  character;  he  also  undertakes  to  do 
something  superhuman  provided  creditors  will  put  one  guinea 
down  and  contribute  the  like  amount  yearly.  By  this  means  the 
secretary  gets  a  salary,  the  treasurer  a  fee  for  the  loan  of  his 
name,  and  the  auditor  attends  bankruptcy  meetings  on  behalf  of 
the  deluded  creditors  in  order  that  he  may  oppose  any  reasonable 
offer  of  a  composition,  and  thus,  by  using  the  proxies  of  the 
creditors,  obtains  the  trusteeship  himself,  with  the  fees  appendant 
to  that  office.  No  doubt  the  moneys  which  the  seci'etary  and  the 
other  parties  connected  with  the  association  receive  go  into  one 
common  fund,  but  of  course  that  retiring  individual  the  solicitor 
has  nothing  to  do  with  putting  his  profits  into  the  common  fund, 
as  that  would  render  him  amenaole  to  the  law.  The  bogus 
association,  not  being  incorporated,  has  perfect  immunity  from  civil 
actions — a  splendid  position  to  be  in,  to  be  able  to  make  profits 
without  risk.  The  solicitor's  position  is  that,  without  being  guilty 
of  a  breach  of  professional  etiquette,  he  gets  business  in  conse- 
quence of  the  advertisements  issued  by  the  secretary  of  the 
association  which  are  paid  for  by  the  creditors.  To  avoid  being 
tedious,  I  will  only  refer  to  the  County  Court  business  which  the 
solicitor  obtains.  Assuming  that  a  person  owes  a  member  of  the 
association  £5,  Os.  Id.,  the  member  finds  the  Court  fees  for  entry 
and  hearing  19s.  The  solicitor  adds  his  fees  to  the  summons  for 
letter  and  particulars,  10s.|  and  on  the  hearing  the  solicitor  gets 
15s.  for  attending  the  Court.  But  lie  scarcely  ever  attends  ;  he 
simply  on  the  morning  of  the  trial  hands  the  creditor  over  to  a 
solicitor  who  has  but  little  practice,  and  pays  him  7s.  6d.  only  to 
coodnct  the  cause,  thus  obtaining  17s.  6d.  himself  for  doing 
nothing.  There  are  plenty  of  young,  well-educated  solicitors  who 
would  conduct  cases  properly,  and  thus  save  creditors  from  being 
gulled  by  a  bogus  and  touting  association,  and  paying  fees  for 
which  nothing  is  done." 
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There  probably  never  was  a  lawsuit — not  even  a  real  one— 
that  has  excited  so  much  attention  fur  so  long  a  period  as  the  case 
of  Shylock  v.  Antonio,  reported  by  W.  Shakespeare.  Professor 
Von  Ihring  has  ti*eated  the  decision  with  warm  indignation  in 
Struggle  for  Law,  and  Mr.  Ezek  Cowen  skimmed  the  cream  off  it 
in  a  humorous  way  in  these  columns  many  years  ago.  But  Mr. 
Charles  Henry  Phelps,  in  the  current  AtlaidiCy  proffers  a  brief  for 
tJie  plaintiff,  in  which  he  makes  three  new  points,  unless  we  are 
mistaken.  In  answer  to  the  judge's  decree  that  he  must  cut  for 
liimself,  and  if  he  even  cuts  *'  less  than  a  just  pound/'  he  shall  die, 
etc.,  he  responds :  *'  But  surely  if  a  man  owes  me  three  thousand 
ducats,  I  may  lawfully  release  him  for  twenty-nine  hundred.  If 
the  market  man  owes  me  a  pound  of  flesh,  I  may  acquit  him,  if  I 
choose,  for  three-quartet's  of  a  pound.  I  do  not  question  your 
decision  when  you  deny  my  right  to  more  than  the  penalty,  but 
you  have  all  pleaded  for  mercy,  and  I  am  willing  to  forego  a 
quarter  of  a  pound  of  that  which  is  mine."  Secondly,  he  insists 
tiiat  his  client  is  not  bound  to  do  his  own  carving:  ''You  have  an 
officer  whose  duty  it  is  to  execute  decrees.  If  this  judgment  is  to 
be  executed  so  exactly,  it  is  proper  that  he  should  do  it.  Let  him 
cut  off  the  pound  of  flesh,  and  if  he  spills  any  blood,  or  cheats  in 
the  weight,  confiscate  his  goods,  and  sue  his  bondsmen  for  any 
deftciency."  Thirdly :  "  Whether  or  not  Shylock  was  entitled  to 
his  pound  of  flesh  or  to  a  return  of  his  money,  or  even  whether 
he  should  not  be  dismissed  with  that  either — certainly  the  one 
tiling  which  he  had  Tiot  done  was  to  'seek  the  life  of  any  citizen.' 
He  had  simply  submitted  the  facts  to  the  Court,  and  asked  for  the 
authority  and  guidance  of  its  decree.  He  said,  in  effect,  '  Here  is 
the  bond.  I  have  made,  and  shall  make,  no  attempt  to  execute  it 
myself,  as  I  wish  to  avoid  even  the  appearance  of  proceeding 
without  the  sanction  of  the  law.  I  come  into  Court  to  submit  the 
facts,  and  to  ask  a  judgment  in  due  form  determining  exactly 
what  my  rights  are.  When  the  decree  has  established  what  is 
lawful,  that  will  I  do.  and  nothing  else.'  As  we  have  already 
seen,  this  attitude  of  Shylock's  was  recognised  several  times  in  the 
early  part  of  the  trial,  and  it  was  declared  that  his  bond  was 
lawful,  that  his  procedure  was  proper,  and  that  he  was  entitled  to 
his  decree.  Indeed,  the  Court  had  that  very  instant  awarded  him 
judgment,  and  when  he  declines  to  proceed  under  the  restrictions 
imposed,  the  Court  proposes  to  forfeit  his  life  and  property,  appa- 
rently for  allowing  such  a  decree  to  be .  rendered.  The  dulce, 
somewhat  staggered  at  the  length  1o  which  things  are  going, 
interposes  to  pardon  Shylock's  life,  and  the  baffled  suitor,  whose 
only  crime  tias  been  that  of  appearing  before  the  tribunal  and 
asking  for  a  determination  of  his  rights,  is  at  last  suffered  to  go, 
with  a  loss  of  only  half  his  property,  upon  the  condition  of  renounG* 
ing  his  religion'^  This  late  advocate  is  certainly  plausible  and 
ingenious,  and  concludes  with  a  good  deal  of  force  :  '*  The  record 
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rereals  plainly  thai  the  plaintiff  did  not  have  that  fair  and 
impartial  trial  to  which  he  was  entitled,  and  it  is  confidently 
believed  that  upon  this  appeal  that  justice  will  be  awarded  hinii 
which  was  denied  to  him  upon  the  hearing  in  the  Court  below.'* — 
Alhany  Law  Journal. 

Treasure  Trove.  —  Even  the  number  of  the  readers  of  Mr. 
Stevenson's  romance  Treasure  Island  is  not  the  measure  of 
those  who  are  interested  in  treasure  trove.  What  with  vague 
memories  of  the  buccaneer  Captain  Kidd,  that  hero  of  boyhood, 
and  the  doubloons  of  Cadiz  galleons  which  he  stored  on  some 
island  of  4he  Spanish  Main, — what  with  the  more  trustworthy 
record  left  by  the  annalists  of  the  suddenness  with  which  one 
Sunday  morning,  in  1692,  Port  Royal,  ''  the  richest  and  most  wicked 
city  in  the  western  half  of  the  globe,"  was  submerged,  inhabitants, 
dollars,  and  all, — there  has  hardly  ever  been  a  time  when  adven- 
turers have  not  found  some  material  for  credulity  ready  to  their 
hands.  However  rich  their  finds  may  be,  if  only  the  treasure  has 
been  hidden  and  its  true  owner  cannot  be  found,  all  sees  to  the 
Crown  by  virtue  of  the  Royal  prerogative.  In  these  htter  days 
it  is  somewhat  startling  to  find  such  a  prerogative  can  actually  be 
exercised.  The  subjects  of  James  the  First  were  better  accus- 
tomed to  such  legal  interference.  Coke  tells  us  that,  although 
the  king  cannot  take  the  trees  of  his  subject  growing  upon  his 
freehold  and  inheritance,  nor  gravel  in  the  inheritance  of  his 
subject,  yet  the  king  may  come  on  the  subject's  land,  dig  there 
for  saltpetre,  and  take  it.  All  the  judges  met  at  Serjeant's  Inn 
and  decided  that  the  taking  of  saltpetre  is  a  purveyance  of  it  for 
the  making  of  gunpowder,  and  that  is  for  the  necessary  defence 
and  safety  of  the  realm.  It  is  therefore  the  inalienable  right  of 
the  Crown,  though  the  landowner  can  dig  and  take  it  too  at  his 
pleasure.  This  custom,  however,  is  lost  in  antiquity.  The  prero- 
gative of  treasure  trove  is  as  ancient,  but  more  frequently  exercised 
in  modern  times,  though  not  so  often  as  in  the  old  days  when 
Roman  coins  were  turned  up  at  almost  every  ploughing.  The 
prerogative  is  strictly  limited.     It   touches  only  gold   and  silver 

tlate  and  bullion,  disdaining  the  baser  metals.  The  treasure  must 
e  hidden  in  the  earth  or  in  some  other  private  place.  If  it  be 
simply  left  lying  in  the  sea  or  on  the  ground,  it  belongs  not  to  the 
Crown,  but  to  the  lucky  finder.  If  the  man  who  hid  it  is  known, 
or  afterwards  comes  to  light,  it  is  his  and  not  the  Sovereign's. 
It  is  the  hiding,  not  the  abandonment,  of  the  treastire,  which  gives 
the  Crown  its  privilege.  When  a  man  hides  his  treasure,  he 
evidently  means  to  come  again  and  claim  it.  He  dies,  and  with 
him  the  secret,  and  then  only  the  law  gives  his  treasure  to  the 
Crown.  On  the  other  hand,  a  man  who  simply  abandons  his 
treasure,  leaving  it  for  instance  on  the  road,  returns  it,  as  Black- 
stone  said,  into  the  common  stock,  and  it  belongs  to  the  first  finder, 
unless  the  owner  appears  to  assert  his  prior  right. 

VOL.  XXX.  NO,  CCCLFV,— JUNE  1886.  '  2  A 
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Cases  of  treasure  trove  occur  not  unseldom  nowadays.  When 
a  company  wishes  to  dredge  a  bay  in  Jamaica  to  recover  the 
treasure  which  sank  with  Port  Royal,  or  to  raise  ships  which  tradi- 
tion says  have  foundered  at  the  Falkland  Islands,  an  application 
may  perhaps  be  made  for  the  sanction  of  the  Treasury,  which  is 
accorded  on  a  promise  of  some  royalty,  usually  10  per  cent,  on  the 
amount  recovered,  being  faithfully  paid.  And  when,  as  sometimes 
happens,  gold  or  silver  coins  are  found  and  given  up  to  the 
Treasury  by  their  honest  finder,  he  receives  the  full  bullion  value 
of  his  find  and  any  part  of  the  treasure  which  remains  undisposed 
of  after  being  offered  to  the  British  Museum  and  other  national 
collections.  So  great  an  offence  was  it  in  the  olden  days  to  con- 
ceal treasure  trove  that  the  penalty  was  death.  It  is  now  only  a 
fine  and  imprisonment.  It  was  once  considered  essential  that  the 
coroner  should  hold  an  inquest,  and  find  a  verdict  that  there  was 
no  owner  of  the  treasure  trove,  before  the  king's  title  arose.  But 
since  1867,  at  any  rate,  this  formality  has  not  always  been  required. 
In  that  year  Peter  Toole  and  Joseph  Ryan  were  digging  a  sewer 
near  Booterstown,  co.  Dublin.  While  working  at  a  depth  of  two 
feet  six  inches  below  the  surface  Toole's  pick  struck  an  earthen- 
ware crock,  and  split  it,  whereupon  some  twenty-six  silver  coins, 
of  the  reigns  of  Elizabeth  and  Charles,  and  of  the  Commonwealtli, 
fell  out,  which  Toole  carried  off,  afterwards  sharing  the  booty  with 
Ryan.  The  latter  turned  "Queen's  evidence,"  and  Toole  was 
convicted  of  stealing  treasui*e  trove. 

The  most  notable  discovery  of  treasure  trove  in  modern  days  was 
one  made  in  1863  near  Hastings,  near  enough  for  antiquaries  to 
conjecture,  plausibly  enough,  that  the  gold  found  was  buried  with 
Harold  after  the  battle  which  is  now,  we  are  told,  to  be  called  that 
of  Senlac.  The  treasure  was  found  in  this  wise.  This  is  William 
Butcher's  story: — "I  was  ploughing  in  the  Barn  Field.  My  son 
James  was  with  me.  I  ploughed  up  a  long  piece  of  metal.  My 
share  catched  it  out.  As  soon  as  I  catched  hold  of  it,  it  threw  me 
out.  I  judge  it  was  17  or  18  inches  deep.  I  was  deeper  than  it 
had  been  ploughed  before.  Something  stopped  the  plough.  It 
was  a  long  piece  of  metal  like  brass.  A  trumpet  on  each  end. 
It  was  doubled  up  like  this  [a  coil  of  string].  The  boy  took  it 
and  laid  it  down.  I  looked  down  and  saw  more  in  bottom  of 
furrow,  and  found  more,  some  rings  and  other  pieces,  two  pieces 
about  this  size.  Little  rings  and  pieces,  as  if  cut  asunder.  Several 
pieces,  altogether  near  twenty.  My  boy  carried  them  to 
the  bottom  of  the  field.  They  remained  till  I  left  ploughing. 
Then  boy  carried  them  home.  ...  I  passed  where  Silas  Thomas 
was  at  work  at  end  of  that  week.  I  said,  Did  you  ever  lay  any- 
thing in  this  field  you  did  not  want  any  one  to  see  ?  He  said,  No. 
I  said.  Because  I  have  found  a  funny  concern.  He  said  he  should 
like  to  see  it.  He  came  and  saw  it,  and  said  he  thought  it  was 
some  finery  from  a  gentleman's  hall  or  parlour."  In  the  end  Silas 
Thomas  bought  the  treasure  of  its  finder,  as  *'  old  brass,"  for  5s.  6d« 
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He  then  sold  it  at  the  same  price  to  Stephen  Willett,  who  "  ought 
to  know  what  gold  was,  as  he  had  been  to  California."  Willett, 
buying  the  treasure  again  as  "  old  brass,"  sold  it  in  Cheapside  for 
£529,  13s.  7d.  The  coroner's  jur}'^  found  that  both  Silas  Thomas 
and  Stephen  Willett  had  concealed  a  treasure  trove.  They  were 
tried  at  the  assizes  before  Baron  Bramwell,  and  convicted.  The 
sentences  the  men  received  are  not  recorded.  We  can  only  hope 
that  they  were  not  equal. — Law  Times. 


€\it  Scotttsi)  flab}  iHagaftne  anH  Sijmff  ^ourt  Eeporter* 

SHERIFF  COURT  OF  ABERDEEN,  KINCARDINE,  AND 

BANFF. 

Sheriffs  Smith  and  Scott-Monorieff. 

VALDER  V.  VALDER. 

Expenses — Creditor — Action  of  constitution, — A  creditor  within  six 
months  of  the  death  of  his  debtor  brought  an  actioa  for  his  debt  against 
the  executrix  and  universal  legatee  of  the  deceased,  concluding  for  ex- 
penses. Decree  given ;  but  parsuer  found  liable  in  expenses. 
.  The  facts  of  this  case  will  appear  from  the  following  interlocutors  and 
notes: — 

''Banff,  Sth  February  1886.— The  Sheriff-Substitute  having  heard 
parties'  procarators,  and  made  avizandum  with  the  process :  Finds  proof 
unnecessary :  Finds  that  the  defender  has  not  disputed  and  does  not  now 
dispute  the  claim  upon  which  this  action  is  founded :  Finds  that  the 
pursuer  was  not  entitled  to  ask  for  expenses  against  the  defender,  except 
in  the  event  of  her  opposing  his  claim,  and  that  having  asked  for  said 
expenses,  the  defender  was  entitled  to  enter  appearance  and  oppose  any 
decree  for  expenses :  Therefore  decerns  at  the  pursuer's  instance  against 
the  defender  for  the  principal  sums  and  interest,  in  terms  of  the  prayer 
of  the  petition :  Finds  the  pursuer  liable  to  the  defender  in  the  expenses 
incurred  by  her  appearance  to  defend  this  action  and  the  subsequent 
proceedings,  etc.  W.  G.  Scott-Moncribff. 

''  Note, — An  ingenious  argument  was  submitted,  to  the  effect  that  the 
defender  being  universal  legatee,  the  pursuer  was  entitled  to  constitute 
his  debt  at  her  expense.  I  can  find  no  authority  for  this,  nor  for  depart- 
ing from  the  rule  which  throws  the  expense  of  constituting  a  debt  upon 
the  creditor,  except  where  he  is  unduly  opposed  by  the  deceased's 
representatives. 

''  The  defender  is  the  executrix-nominate  of  the  late  Isabella  Valder, 
a*id  even  if  she  had  not  been  so  nominated,  would  have  been  preferred  to 
the  office  of  executor-dative  in  her  capacity  as  universal  legatee. 

"W.  G.  S.-M." 

The  pursuer  appealed,  when  this  judgment  was  pronounced : — 

^^  Edinburgh^  Ist  May  1886. — The  Sheriff  having  heard  parties' procu- 
rators, and  considered  the  record:  Dismisses  the  appeal,  affirms  the 
interiocutor  appealed  against,  with  expenses,  and  decerns. 

^^  J.  GuTHRis  Smith. 
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'*  Ncte, — The  present  action,  which  was  raised  within  eighty  dajs  of 
the  death  of  the  deceased  debtor,  is  defended  by  the  executrix  upon  the 
plea  that  although  the  debt  is  dae  she  is  not  boaod  to  pay  till  the  lapse 
of  six  months.  I  think  that  that  is  a  good  plea.  Since  the  time  of 
Cromwell  an  executor  in  Scotland  cannot  be  compelled  to  pay  to  any 
one  until  the  expiration  of  six  months  from  the  death  of  the  deceased, 
the  object  being  to  gi7e  him  time  to  get  in  claims  and  realise  assets.  I 
see  from  the  correspondence  that  on  2nd  October  the  claim  was  intimated ; 
on  the  21st  the  pursuer's  agent  wrote  demanding  secarity,  otherwise 
proceedings  would  have  to  be  taken,  and  this  being  refused,  the  pursuer 
brought  this  action,  and  arrested  upon  the  dependence  on  the  31st 
October.  It  is  quite  clear  that  if,  in  the  opinion  of  the  pursuer,  these 
measures  were  necessary  for  his  protection,  the  summons  should  bare 
been  so  expressed  as  to  render  any  appearance  for  the  defender  needless. 
But  not  only  is  the  decree  asked,  asked  immediately,  but  expenses  are 
asked  without  any  qualification,  and  therefore  the  Sheriff-Substitute 
seems  to  me  to  have  rightly  found  the  defender  entitled  to  expenses. 

"J.  G.  S." 

AcU  George— il/^  Hossack. 

Sheriff  SCOTT-MONCRIEFP. 

matheson's  trustees  v.  colville. 

Law  agenCs  hypothec  lien, — An  executor  who  was  also  the  law  agent 
of  the  deceased  was  called  upon  to  deliver  up  certain  title-deeds  belong- 
ing to  a  heritable  creditor  of  his  late  client :  Ileld^  that  he  was  not 
entitled  to  retain  these  papers  until  paid  the  fees  for  drawing  up  an 
inventory. 

The  following  is  the  interlocutor  and  note  pronounced  in  this  case : — 

"  J5an/,  Uth  May  1886.— The  Sheriff-Substitute  having  heard  parties* 
procurators  upon  the  closed  record,  and  made  avizandum  :  Finds  proof 
unnecessary :  Finds  that  the  title-deeds,  delivery  of  which  is  sought  for 
in  this  action,  are  the  property  of  the  pursuers,  and  that  the  defender, 
who  is  the  executor  of  the  deceased  William  Smith,  to  whom  these  deedi 
originally  belonged,  and  also  a  law  agent,  claims  the  right  to  retain 
them  in  virtue  of  his  hypothec  until  paid  the  fees  for  preparing  an  inven- 
tory of  said  deeds :  Finds  that  the  work  for  which  the  defender  charges 
was  not  done  in  his  capacity  as  law  agent,  either  for  the  deceased  or  for 
the  pursuers,  nor  upon  their  employment,  and  that  he  cannot  in  law  claim 
any  hypothec  over  the  deeds  in  question :  Therefore  ordains  the  defender 
to  deliver  up  the  deeds  in  terms  of  the  prayer  of  the  petition,  and  decerns: 
Finds  the  defender  liable  to  the  pursuers  in  their  expenses  of  process, 

etc.  W.  SCOTT-MONCRIBFF. 

*^  Note, — It  is  much  to  be  regretted  that  this  matter  was  not  settled 
without  the  intervention  of  the  Court  What  Mr.  Colville  did  in  pre- 
paring this  inventory  was  not  unreasonable,  and  it  may  be  reasonable 
and  just  that  the  pursuers  should  pay  the  expense  incurred.  In  fact, 
Messrs.  Allan  k  Soutar  in  their  letter  of  6th  April  say  that  they  will 
recommend  their  clients  to  pay  the  fees.  But  the  sole  question  which  I 
have  to  determine  is,  whether  Mr.  Colville,  who  in  his  capacity  of  executor 
of  the  late  William  Smith  was  called  upon  to  hand  over  certain  title- 
deeds,  Mid  who  has  taken  the  precaution  (it  may  be  a  wise  and  proper 
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precaution)  to  prepare  an  inveotory  of  them,  is  entitled,  jost  becaase  he 
happois  to  be  a  law  agent,  to  exercise  his  professional  hypothec  nntil  paid 
for  this  inventory. 

^*  A  lawyer's  hypothec  confers  upon  him  important  privileges.  He  may 
retain  documents  which  were  really  the  property  of  another,  such  as  a 
heritable  creditor  of  his  client,  before  they  even  came  into  his  own  posses- 
sion. But,  at  the  same  time,  his  hypothec  is  confined  vrithin  strict  limits. 
It  does  not,  for  example,  hold  good  in  the  case  of  cash  advances,  or  of 
payments  made  for  a  client,  although  such  as  an  agent  would  naturally 
mike.  Again,  when  the  documents  of  a  client  come  into  the  hands  of  an 
agent  after  his  business  connection  between  him  and  that  client  has 
terminated,  it  would  appear  that  he  cannot  exercise  his  right  of  hypothec. 

*^  Now  it  may  be  the  case  here,  that  these  papers,  or  some  of  them,  were 
in  the  defendei^s  hands  prior  to  the  death  of  his  late  client,  but  his  work, 
for  payment  of  which  he  claims  a  right  to  retain  them  in  security,  was 
not  performed  upon  the  employment  of  the  deceased,  nor  during  his  life- 
time. Nor  is  it  alleged  to  have  been  done  upon  the  employment  of  the 
pursuers.  I  am  not  prepared  to  say  that  it  was  absolutely  necessary 
work.  The  defender  might  have  called  upon  the  pursuers  to  grant  him 
a  receipt  in  such  terms  as  would  have  served  the  purposes  of  an  inven- 
tory, so  far  as  he  was  concerned.  In  these  circumstances,  and  looking 
to  the  fact  that  the  Court  has  exhibited  no  disposition  to  extend  the 
privileges  of  a  law  agent  in  this  respect,  I  have  come  to  the  conclusion 
that  the  defence  to  the  present  action  cannot  be  maintained. 

'*  W.  G.  S.-M.'' 

Act,  AUan  &  Soutar — Alt,  Party. 


SHERIFF  COURT  OF  CLACKMANNANSHmE. 

Sheriff-Substitute  Johnstone. 

HILL  V,  THB  ALLOA  CO-OPBRATIVB  SOCIETY. 

Damages. — ^The  following  is  a  copy  of  the  interlocutor  and  note  : — 
"  Alloa,  1th  April  1886.— The  Sheriff-Substitate  having  heard  counsel 
and  considered  the  cause,  finds  in  fact — (1)  That  on  the  forenoon  of  the 
22nd  of  October  last  the  pursuer,  while  walking  down  the  foot  pavement 
of  the  High  Street  of  Alloa,  was  accidentally  struck  and  knocked  down 
by  a  sack  barrow  or  *  trolly,*  which  was  suddenly  run  out  of  the  defenders' 
shop  by  a  lad  in  their  employment ;  (2)  that  the  *  trolly '  was  run  out 
without  any  warning,  and  was  not  properly  under  the  control  of  the  lad 
in  charge,  when  it  came  into  collision  with  the  pursuer ;  (3^  that  by 
said  accident  the  pursuer  sustained  a  severe  bruise  on  the  right  leg,  which 
was  followed  by  inflammation  of  the  knee-joint;  (4)  that  in  consequence 
of  his  injuries  the  pursuer  was  confined  to  bed  for  a  period  of  four  weeks, 
and  to  his  room  for  a  farther  period  of  three  weeks,  during  part  of  which 
time  he  suffered  great  pain  and  incurred  considerable  expense  for  medical 
attendance  and  nursing;  (5)  that  the  pursuer  has  ever  since  suffered 
from  weakness  in  the  injured  leg,  and  he  continues  to  suffer  from  this 
cause;  (6)  that  the  lad  in  charge  of  the  '  trolly '  was  in  fault  in  running 
it  out  from  the  defenders'  shop  without  warning,  or  withoat  sach  assist- 
ance as  would  have  enabled  him  to  have  it  completely  under  his  control ; 
(7)  that  the  defenders  have  failed  to  prove  that  the  pursuer  contributed 
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to  the  accident  by  any  faalt  of  his  own :  Finds  in  law  that  in  the  circnna- 
stances  abore  set  forth  the  defenders  are  responsible  for  the  fanlt  of  their 
servant,  and  are  liable  in  damages  to  the  pursuer,  assesses  the  same  at  the 
som  of  £74  sterling,  repels  the  defences,  and  decerns  against  the  defenders 
accordingly:  Finds  the  defenders  liable  to  the  pursuer  in  expenses, 
including  the  expense  caused  by  the  appearance  of  counsel,  and  remits 
the  same  when  lodged  to  David  MacWatt,  writer  in  Alloa,  qua  auditor, 
to  tax  and  report,  and  decerns.       (Signed)    Tyndall  B.  Johnstone. 

"  Note, — The  defence  stated  is  that  the  accident  was  brought  about 
through  the  fault  of  the  pursuer  himself,  who  ran  hurriedly  and  incau- 
tiously against  the  barrow  without  looking  before  him.  The  evidence 
led,  as  well  as  the  character  of  the  injury  sustained  by  the  pursuer,  in  my 
opinion  clearly  negatives  such  conclusion,  and  points  to  the  pursuer's 
account  of  the  accident  as  the  true  one.  The  testimony  of  the  defenders' 
witnesses  does  not  seriously  conflict  with  that  of  the  pursuer^s.  The 
evidence  of  the  lad,  James  Smith,  who  was  in  charge  of  the  trolly,  is  very 
important.  He  admits  that  no  warning  was  given  before  the  trolly  was 
run  out  of  the  shop,  that  it  was  not  completely  under  his  control,  and 
that  either  it  or  the  sack  with  which  it  was  loaded  struck  the  pursuer. 
This  evidence  seems  to  me  to  amount  to  an  admission  of  the  fault,  and 
to  be  really  decisive  of  the  case.  It  was  argued  for  the  defenders,  how- 
ever, that  the  fault  was  really  on  the  part  of  the  pursuer,  inasmuch  as  he 
ought  to  have  noticed  a  cart  waiting  near  the  shop  door,  and  to  have 
been  on  the  look-out  for  the  trolly.  I  am  unable  to  concur  in  such  a 
view.  The  defenders,  it  seems  to  me,  were  bound  to  take  precautions  for 
the  safety  of  the  public  in  conducting  their  business  over  the  pavement, 
and  they  appear  to  have  taken  none.  The  pursuer,  it  is  true,  was  also 
bound  to  observe  ordinary  caution  in  the  use  of  the  street,  but  there  is 
no  evidence  of  a  reliable  kind  that  he  failed  in  this  respect.  The  pave- 
ment of  a  street  is  pnmarily  intended  for  the  use  of  foot  passengers,  and 
is  not  recognised  as  a  place  of  danger.  The  same  rules,  therefore,  cannot 
be  applied  to  it  as  to  a  street  crossing,  where  passengers  are  bound  to 
be  more  on  their  guard.  Many  persons  daily  use  the  pavements  as  places 
for  exercise  or  amusement,  and  such  a  use  would  be  seriously  interfered 
with  if  shop  doors  were  to  be  regarded  as  dangerous  places,  as  they 
must  be  if^it  be  held  that  the  defenders  were  not  in  fault  on  the  present 
occasion.  On  the  facts  proved,  therefore,  I  have  not  much  difficulty  in 
holding  that  fault  has  been  established  against  the  defenders,  and  that 
they  have  failed  to  prove  contributory  fault  on  the  part  of  the  pursuer. 
With  regard  to  the  amount  of  damages  to  be  awarded  I  have  felt  some 
difficulty.  The  pursuer  has  put  into  process  a  note.  No.  9-10  of  process, 
showing  loss  sustained  and  expenses  incurred  by  him,  amounting  to 
£80,  10s.,  in  consequence  of  the  accident.  Some  of  the  items  in  that 
account  appear  to  be  overstated,  or  have  not  been  satisfactorily  proved. 
I  have,  however,  allowed  the  pursuer,  on  account  of  the  claims  statod  in 
his  note,  a  sum  of  £44.  This  includes  £10  for  board  and  nursing  at 
the  hotel,  £16  for  loss  on  account  of  inability  to  work,  together  with 
the  account  due  to  the  doctor,  and  £3  for  medicine.  But  the  pursuer  is 
entitled  to  something  more  than  this.  It  is  proved  that  he  suffered  great 
pain  and  inconvenience  from  the  injury  he  received.  At  this  date — six 
months  after  the  accident — ^he  still  suffers  from  its  effects,  and  will  pro- 
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bablj  suffer  for  some  time  to  come.  He  is  therefore  entitled  to  solatium 
on  that  account,  and  a  sum  of  £30  does  not  appear  to  me  to  be  extrava- 
gant in  the  circumstances.  The  defenders'  ivitness,  David  Gilchrist, 
showed  such  an  animus  against  the  pursuer  in  the  witness-box,  and  his 
testimony  generally  appeared  to  me  to  be  so  unreliable,  that  I  have  given 
it  no  weight  in  deciding  the  case.  (Intd.)        T.  6.  J," 

The  above  judgment  was  acquiesced  in  by  the  parties. 

Act  Shaw — Alt.  M^Eechnie. 
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HIGH  COURT  OF  JUSTICE— CHANCERY  DIVISION. 

Friday,  April  9. 
(Before  Bacon,  V.C.) 

JONES  V.  SLEE. 

Friendly  Societies  Act,  1S7 5— Amalgamation — Dispute — Jurisdiction  of 
County  Court. — This  action  was  begun  by  the  plaintiffs  in  the  County 
Court  of  Glamorganshire,  holden  at  Swansea,  by  fifteen  members  of  the 
Swansea  Royal  and  South  Wales  Union  Friendly  Society,  against  the 
Secretary  of  the  Society,  asking  for  relief  on  the  ground  that  the  plaintiffs 
were  members  of  or  persons  having  claims  against  the  funds  of  the 
Society,  the  Committee  of  which  were  taking  steps  for  amalgamation 
with  the  London,  Edinburgh,  and  Glasgow  Assurance  Society ;  and  that 
the  plaintiffs  were  dissatisfied  with  the  provision  to  be  made  for  satisfying 
their  claims.  On  the  25th  March  the  County  Court  judge,  on  an  ex 
parte  application  by  the  plaintiffs,  appointed  a  receiver  to  get  in  the 
assets  of  the  Society.  An  application  was  afterwards  made  to  the  judge 
to  rescind  the  order,  but  he  ref ased  to  do  so.  The  defendant  now  moved 
for  a  writ  of  prohibition  to  restrain  the  judge  and  the  receiver  from 
farther  proceeding  under  the  order  or  in  the  plaint,  on  the  ground  that 
the  County  Court  had  no  jurisdiction  in  the  matter. 

Marten,  Q.C.,  and  Ashton  Cross,  for  the  defendant,  argued  that,  under 
the  Friendly  Societies  Act,  1875,  the  County  Court  had  no  jurisdiction  to 
act  until  after  the  proposed  amalgamation  had  been  actually  effected ; 
and  that  the  real  object  of  the  action  was  to  wreck  the  Society  and  hand 
over  the  liquidation  of  its  affairs  to  the  persons  interested  in  getting  up 
the  agitation  against  it  They  also  stated  that  a  very  large  majority  of 
the  members  were  in  favour  of  the  proposed  amalgamation,  and  that 
since  the  commencement  of  the  action  nine  of  the  fifteen  plaintiffs  had 
withdrawn  their  consent  to  be  joined  as  plaintiffs. 

Seward  Brice,  for  the  plaintiffs,  argued  that  there  was  such  a  "  dispute" 
as  to  give  the  County  Court  jurisdiction  under  sec.  22  of  the  Friendly 
Societies  Act,  1775,  which  enacted  that  every  dispute  between  a  member 
and  the  Society  should  be  decided  in  the  manner  directed  by  the  rules  of 
the  Society,  and  that  the  rules  expressly  provided  that  all  disputes  should 
he  settled  by  the  County  Court.  He  also  stated  that  the  Society's 
position  was  similar  to  that  of  the  Royal  Liver  Friendly  Society,  whose 
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transactions  have  been  so  recently  before  the  public ;  that  the  Society 
was  in  sncb  a  condition  that  its  affairs  reqnired  investigation,  the 
balance-sheet  for  1884  having  shown  its  receipts  to  be  £33,500  and  its 
expenditure  £18,000,  or  more  than  half  the  receipts ;  and  that  the  object 
of  the  County  Court  proceedings  was  to  protect  the  Society's  funds 
pending  inquiry  before  the  Registrar  of  Friendly  Societies. 

Bacon,  Y.C,  said  the  only  real  point  in  the  argument  on  behalf  of  the 
plaintiffs  was  whether  sec.  22  of  the  Friendly  Societies  Act,  1875,  applied 
to  the  case.  That  section  provided  that :  *^  Every  dispute  between  a 
member  or  person  claiming  through  a  member,  or  under  the  rules  of  a 
registered  society,  and  the  society,  or  any  officer  thereof,  shall  be  decided 
in  manner  directed  by  the  rules  of  the  society,  and  the  decision  so  made 
shall  be  binding  and  conclusive  on  all  parties  without  appeal,  and  shall 
not  be  removable  into  any  Court  of  law  or  restrainable  by  injunction.** 
The  Act  was  passed  in  1875  after  much  deliberation,  and  with  great  care, 
consideration,  and  regard  for  the  rights  of  the  subscribers  and  the  interests 
of  the  public.  Among  other  things  which  the  Society  might  do  was  to 
transfer  itself  to  another  society,  but  it  could  not  do  that  without  the 
consent  of  the  subscribers,  and  a  very  large  majority  of  them  had  voted 
for  the  proposed  transfer  to  this  other  assurance  society.  With  the 
proceedings  for  effecting  that  transfer  the  County  Court  had  no  more 
to  do  than  with  a  case  of  horse-stealing.  It  had  no  power  to  entertain 
such  a  claim  as  that  made  by  the  present  plaintiffs.  The  wishes  of  the 
majority  of  the  subscribers  to  the  Society  must  prevail.  Without  hesi- 
tation he  would  grant  a  prohibition  to  prevent  the  County  Court  from 
interfering  with  a  matter  which  was  not  within  its  province,  though  he 
did  so  with  all  respect  to  the  learned  judge,  who,  no  doubt,  granted  the 
order  in  question  on  materials  not  at  present  before  the  Court.  There 
must  be  an  order  according  to  the  notice  of  motion,  with  costs. 


Parliament.  —  Registration  of  voters  —  Lists  of  claimants  —  Publica- 
tion by  overseers — Omission  to  publish  in  time — Registraiion  Actj  1885  (48 
Vict,  c.  15),  s.  18,  schedule  2  (42). — Notioes  of  claim  to  be  registered  in 
respect  of  occupation  and  lodger  (new)  qualification  were  recdved  by 
the  overseers  of  a  parish  in  due  time,  but  the  lists  of  such  persons  were 
not  signed  or  published  by  the  overseers  until  two  or  three  days  after  the 
date  required  by  the  Registration  Act,  1885,  schedule  2  (42) : — Held  that 
the  list^  were  not  thereby  invalidated.  Wells  v.  Stanforth^  55  L.  J.  Rep. 
Q.  B.  12. 

Paruament. — Eight  to  vote  —  Parochial  relief — Stone-hreaJang, — 
The  appellant  being  in  distress  applied  during  the  qualifying  period  to  a 
relieving  officer  for  work,  and  was  set  to  break  stones,  for  which  he  was 
paid  out  of  funds  forming  part  of  the  parochial  funds  for  the  relief  of  the 
poor.  The  price  paid  exceeded  the  value  of  the  work  done : — Held  that 
the  appellant  was  disqualified  from  voting,  on  the  ground  that  he  had 
received  parochial  relief.  Magarrill  v.  The  Overseers  of  Whitehaven  and 
Preston  Quarter,  65  L.  J.  Rep.  Q.  B.  38. 
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THE  GROWTH  OF  LAW. 

{Continued  from  p.  234.) 

V. — Tlie  Order  of  Hie  Grovj), 

§  26.  Thus  the  order  of  the  group — the  rule  of  its  life — is 
founded  upon  strength,  recognised  by  its  members,  as  sanctioned 
by  religion. 

In  Indian  antiquity,  the  order  of  the  group  is  conceived  of  as 
resting  upon  an  order,  universal  and  invariable,^ — an  order  which 
rules  at  once  in  the  organization  of  the  universe,  and  in  the  rela- 
tions of  society, — in  the  settlement,  in  the  family,  and  in  the 
group.  This  conception  seems  to  be  identical  with  the  conception 
expressed  in  rcUiOy  rcvtum. 

The  conception  which  underlies  the  Greek  &ifMig  is  quite  distinct ; 
for  Aifj^tg  expresses  the  notion,  not  so  much  of  an  all-pervading 
order,  as  of  divine  counsel  or  divine  enactment.  It  is  never 
applied  to  the  laws  regulating  the  universe  in  general  It  is  con- 
fined, that  is  \o  say,  in  its  application,  to  the  sphere  of  conscious 
activity.  Themistes  were  thus  divine  commands,  mven  in  charge, 
along  with  the  sceptre,  to  earthly  kings.  The  ruler,  whether  ho 
was  the  headman  of  a  family  or  the  chief  of  a  tribe,  was  spokes- 
man of  the  gods.  His  utterances  were  isolated  judgments  in 
particular  cases.  But,  as  similar  cases  recurred,  custom  formed. 
Accordingly,  themistes  are  not  expressions  of  custom,  but  rather 
contribute  to  its  formation.*  It  is,  however,  to  be  observed  that 
neither  the  primitive  Aryan  chief,  nor  the  Homeric  king,  was  an 
absolute  despot.  The  family  council  had  become  the  council  of 
headmen  or  of  elders,  and  tended  more  and  more  to  limit  the  ruler 
in  the  exercise  of  his  powers.  Of  course  the  relative  position  of 
ruler  and  council  depends  almost  entirely  upon  the  character  of 

'  See  Lcist,  Grxeco-ital.  JR.  C,  p.  187  sqq. 
'  Maine,  Ancient  Lau\  p.  5. 
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the  ruler.     A  chief  with  a  strong  hand,  a  clear  head,  and  a  stout 
heart,  finds  but  little  opposition : — 

zdvTsg  eg  alrbv  opSicft  hiaxp/tovra  fs/Miara^ 

But  the  logic  of  circumstances  forces  upon  the  council  heavier 
responsibilities  in  the  case  of  a  weakling  king. 

The  king  presides  over  the  council,  he  summons  the  assembly, 
he  regulates  procedure,  and  he  declares  the  law.  But  in  so  far  as 
he  decides  upon  the  merits  of  a  case,  he  is  but  a  judge  among 
judges.  For  each  elder  in  turn,  taking  the  sceptre  in  his  hand, 
and  thereby  indicating  that  what  he  speaks  is  the  god's  command 
(themistes),  pronounces  judgment  (dtxri)  in  the  assembly,  which 
signifies  its  approval  by  acclamation  {xpauyii).  And,  although  the 
judgment  is  said  to  be  nothing  other  than  the  expression  of  the 
divine  counsels,  a  distinction  came  to  be  recognised,  even  in 
Homeric  times,  between  tfl^/; — divine  law,  in  the  sense  of  divine 
enactment — and  d/xjj  in  the  technical  sense — human  law  adminis- 
tered bv  human  tribunals. 

Tlie  Italian  conception  of  the  relations  of  divine  to  human  law 
was  different.  While  there  is  an  eternal  order  in  the  universe, — 
ratio^ — the  gods  have  power  to  guide  the  course  of  the  world's 
history  by  their  counsels.  This  is  the  domain  of  fas.  But  the 
will  of  the  gods  was  not  declared  in  enactments  (Bifiicng).  It  was 
revealed'  by  seers,  by  observation  of  the  feeding  and  flight  of 
birds,  by  inspection  of  the  entrails  of  animals  slain  in  sacrifice, 
and  by  the  Sibylline  books.  Thus  6sfi,ig  and  fas  correspond  in 
fact;  but  while  dtxri  is  dependent  on  Bsii,ig,fi(s  is  not  dependent 
upon /as.  Jus  seems  to  have  originated,  just  as  d/xsj  originated,  in 
tne  strengthening  of  the  administrative  tribunals  at  the  expense 
of  the  royal  power.*  In  the  case  of  Teutonic  antiquity,  the 
evolution  of  legal  conceptions  took  a  different  course ;  for  rights 
rested  upon  consanguinity,  and  the  religious  element  had  fallen 
almost  entirely  into  the  background.  The  Germanic  tribunal 
exercised  the  twofold  function  of  directing  the  course  of  pro- 
cedure and  of  pronouncing  judgment.  All  the  freemen  of  the 
conununity  were  originally  entitled  to  voice  and  judgment.  They 
listened  to  the  judges  chosen  from  their  midst,  and  gave  signs  of 
their  approval  by  cries,  clapping  of  hands,  and  brandishing  of 
weapons.  And,  in  all  these  declarations  of  the  assembled  people, 
age  and  usage  had  most  weight.^ 

§  27.  We  have  seen  that  themistes  contributed  to  the  formation 

1  Cortius,  comp.  Sanskr.  bhd,  bhdmi  {splendeo),  hhdmus,  blidnu^  {lumen),  bhaiJt, 
than  {loqui) ;  Lat.  /an,  famtif  fatum,  faa,  fabula,  etc.  ;  Gr.  f  <^*»,  f  «/?•»,  ^fu. 
Thus  there  seems  to  be  a  connection  between  the  conception  of  shining,  showing, 
and  speaking  {i,e.  showing  with  words),  as  in  the  case  of  dicere. — Jhering,  Gtist  iL 
R.  JR.,  i.  264  (164),  163  (69),  218  (116). 

*  Cf.  Leist,  GroECO-UaL  B.  O.,  p.  608  sqq. 

»  Grimm,  loc.  cit.  pp.  768-772 ;  Leist,  Onxco-ital.  It.  G.,  pp.  225,  760. 
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of  custom.  And,  as  life  becomes  more  various,  cases  multiply: 
new  difficulties,  demanding  fresh  solutions,  arise,  —  custom,  in 
short,  grows  more  complex,  and  knowledge  of  custom  becomes,  of 
necessity,  the  specialty  of  a  class.  For  it  is  only  by  confiding  this 
unwritten  custom  to  a  limited  number,  that  its  preservation  can 
be  ensured,  its  accuracy  and  its  genuineness  guaranteed.^  The 
whole  body  of  this  custom  was  held  to  rest  upon  divine  authority, 
but  the  individual  rules  of  conduct  of  which  it  was  composed  were 
not,  as  were  the  themistes,  regarded  as  divine  commands.  That 
such  rules  were  committed  to  memory,  and  preserved  by  word  of 
month,  is  attested  by  the  most  ample  authority.  We  snow  that 
the  Vedas  and  that  the  Eddas  were  transmitted  by  these  means. 
Caesar  tells  us  that  the  Druids  had  a  disdplina,  which  was  con- 
tained in  versicsj  and  of  which  no  part  might  be  written  down ; 
and,  among  the  Germans,  the  priests  seem  to  have  been  the  reposi- 
tories of  legal  tradition."  Hence  we  cease  to  wonder  at  the  im- 
portance attached,  in  primitive  times,  to  the  spoken  word, — ixi 
formuUe, — or  at  the  fact  of  their  preservation.^  It  followed  from 
the  conditions  of  the  transmission  of  this  body  of  custom,  that  it 
everywhere  assumed  a  character  of  fixity,  stability,  and  rigidity. 
It  rested  not  only  upon  an  ultimate  divine  authority,  but  upon 
the  authority  of  ancestral  usage. 

ov  yap  Tt  vZv  ys  ^OL^&iif  dXX'  dii  flrors 
^fi  raZray  xo'jdits  oTdsv  c^  orov  fdvri. 

In  short,  it  was  national ;  it  was  inherent  in  the  conscious  spiritual 
life  of  the  people,  amongst  whom  it  grew ;  and  it  was  appealed  to 
by  that  popular  consciousness,  and  clothed  by  it  in  different  forms, 
— ^such  as  rd  Tarpia,  institiUa  majorum,  or  "the  good  laws  of 
Eadward  the  Confessor." 

§  28.  But,  to  the  absolute  rule  of  custom,  an  opposition  must 
arise  from  the  very  conditions  of  political  existence.  War  is  to 
be  declared,  or  a  truce  is  to  be  concluded ;  something  is  to  be 
done,  and  done  at  once ;  and  it  falls  upon  the  executive,  however 
constituted,  to  act  on  the  moment.  Thus  a  distinction  arises 
between  the  rule,  sanctioned  by  tradition,  which  prescribes  a 
course  of  conduct,  universally  obligatory,  and  the  enactment  which 
has  in  view  a  single  isolated  act,  to  which  its  application  is  limited.^ 
In  Greece  this  aistinction  seems  to  have  found  expression  in  the 
opposition  recognised  between  '^n^kficLra  and  wfi^trti/MLra,  or  96/Mi, 
The  former  prescribed  what  is  to  be  done  in  a  single  case ;  the 

*  Elaine,  Ancient  Law,  p.  12  sqq. 

'  Accordingly,  nothing  was  more  natural  tlian  that,  in  a  reference  to  arbitration, 
the  disputants  should  select,  as  their  arbitrator,  some  member  of  the  privilefed 
order, — be  it  "a  caste,  an  aristocracy,  a  priestly  tribe,  or  a  sacerdotal  college,  — 
which  was  in  exclusiye  possession  of  a  knowledge  of  the  laws. 

'  Leist,  CivU  SttuLt  iv.  82  sqq. ;  cf.  Jherin^,  Cfeist,  d,  R.  R.,  ii.  594  sqq. 

^  Leist,  Orceco-UcU,  R,  (?.,  p.  550  sq. ;  Jhermg,  Der  Zweck  im  Rtcht^  i.  (2nd  ed.) 
339  sqq. 
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latter  established  a  general  rule.  While  the  tendency  of  the 
Spartans  was  to  transmit  the  customary  law,  which  they  had 
received  from  their  fathers,  pure  and  unchanged,  to  their  descend- 
ants, the  Athenians  were  quite  ready  to  vary  their  rules  of  con- 
duct, as  occasion  might  demand.  The  former  avoided,  as  much 
as  possible,  any  alteration  or  modification  of  their  unwritten  custo- 
mary law,  by  the  introduction  of  new  v6fLoiy — ^an  avoidance  which 
found  expression  in  the  words,  jom)  '/j>n<f6o(.t  v6/i,oig  iyypd^oi^.  The 
latter,  on  the  contrary,  owing  in  part,  at  least,  to  the  character  of 
their  nationality,  were  less  attached  to  ancestral  usage,  and  were 
inclined  to  settle  the  conflicts  of  class  or  faction  by  the  intro- 
duction of  legislation  of  a  character  to  command  the  approval  of 
all  parties  within  the  State.  But  the  changes  thus  imported  were 
neither  sudden  nor  arbitrary ;  nor  did  their  character  rest  upon 
the  popular  verdict. 

The  laws  were  annually  submitted  seriatim  to  the  assembly 
for  approval  or  rejection.^  But  to  approval  or  rejection  the  legis- 
lative function  of  the  assembly  was  confined ;  and  the  nature  of 
the  change  to  be  made  was  decided  by  the  nomothet^,  who  took 
the  general  welfare  of  the  State  as  their  criterion, — saius  reptiblicmy 
suprema  lex?  In  short,  Sparta  represented  the  rule  of  custom, 
whereas  Athens  represented  the  rule  of  enactment.  This  is  the 
view  which  Justinian  *  apparently  means  to  express  when  he  says : 
tt  non  ineleganter  in  dtuis  species  jus  civile  distriimhtm  videter.  Nam 
origo  ejus  db  instiiutis  duarem  civitatimn,  AtheTUirum  scilicet  et 
ZcLcedcemonis,  fluxisse  videtur;  in  his  cnim  civitatibus  ita  agi 
solitum  eraty  ut  Lacedcemonii  quidem  rnagis  ca-y  qiicc  pro  legtbus 
observarenty  viemoricc  viandarent,  Athcnicnses  vcro  ea,  qticc  in  legibiis 
Hcripta  reprehendissent,  ctistodirent. 

Buty  at  Rome,  all  rested,  in  theory,  ultimately  upon  the  will  of 
the  people.  This  theory,  however,  held  true  in  a  limited  sense 
only.  For,  in  the  early  days  of  Rome,  the  laws  related  almost 
exclusively  to  public  matters,  and  encroached  on  the  domain  of 
private  life  in  so  far  only  as  the  arrangements  and  observances  of 
private  life  affected,  or  came  into  touch  with,  the  public  interests. 
And  as  Rome  became  more  comprehensive,  and  embraced  within 
her  dominion  allies  and  subject  races,  she  allowed  them  no  voice 
in  her  councils,  but  imposed  upon  them  the  rule  of  the  conqueror. 
According  to  Roman  notions,  however,  the  point  of  legislative 
departure  was  judicium  popidi ;  the  distinction  which  obtained 
elsewhere^  between  a  rule  of  conduct  and  an  enactment  command- 
ing or  forbidding  a  single  act,  was  not  explicitly  recognised ;  and, 
consequently,  the  latest  expression  of  the  popular  will  was  the 
actual  law  to  be  observed  and  enforced.'^    Still,  it  is  not  to  be 

^  Grote,  loc.  cU,  iv.  457,  458,  note. 

«  LeiBt,  OrcBCO'Ual.  B,  O.,  pp.  543-600.  »  §  10,  J.  dejure  not,,  i.  2. 

*  This  was  recognised  by  the  Twelre  Tables,  Liv.  vii.  17,  ix.  33,  34 ;  Jherioff 
OM  d,  B,  i?.,  iii.  281. 
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supposed  that  this  distinction  was  altogether  ignored.  For  the 
Soman  knew  by  experience  at  what  value  to  rate  the  prize  of 
strenuous  effort  and  patient  self  -  denial ;  ^  and  accordingly  he 
respected  and  honoured  the  law ;  he  looked  with  disfavour  upon 
legislative  changes  radical  in  tendency,  and  he  sought  to  secure 
the  satisfaction  of  present  needs  in  conformity  with  the  traditions 
of  the  past.^ 

§  29.  It  was  in  harmony  with  this  conception  of  legislation  that 
the  task  of  law-making  was  assigned  by  the  Bomans  to  men 
learned  in  the  law,  and  by  the  Greeks  to  sages  and  philosophers,^ — 
that,  in  short,  codes  were  regarded  as  declaratory  of  the  objective 
salvs  rei  jnMiccc,  In  the  history  of  every  community  a  period 
arrives  when  knowledge  of  the  law  ceases  to  be  the  specialty  of  a 
class.  This  change  is  brought  about  by  a  variety  of  causes,  among 
which  the  diffusion  of  the  art  of  writing,  the  abuse  by  the  favoured 
class  of  its  privilege,  and  the  growth  of  the  democratic  spirit,  have 
been  ranked  by  Sir  Henry  Alaine*  as  the  most  important.  But, 
whatever  may  be  the  cause  of  the  publication  or  codification  of 
the  law,  the  essential  features  of  the  code  are  everywhere  the 
same.  It  is  declaratory  whether  its  substance  be  divine  ordi- 
nances, ancestral  usage,  or,  as  at  Rome,  archaic,  national,  customary 
law.5  It  is  declaratory ;  and  that  which  it  declares  is  respected 
not  only  because  it  has  been  "  delivered  by  the  elders,"  but  also 
because  it  is  usu  prdbcUurn, — because  it  exists,  not  merely  as  a 
survival  of  archaic  conceptions,  but  as  an  institution  tried  and 
found  sufficient  by  the  national  experience.' 

VI. — Results. 

§  30.  We  felt  satisfied  at  the  outset  of  our  investigation  that 
legal  relations  formed  a  part  of  social  relations ;  and  consequently, 
in  order  to  ascertain  the  character  of  the  former,  we  found  our- 
selves forced  to  examine  the  constitution  of  the  latter.  Owing  to 
the  nature  of  the  evidence,  however,  our  undertaking  came  to  be 
less  formidable  in  extent ;  and,  in  the  preceding  pages,  we  have 
been  careful  to  confine  our  inquiries  to  the  customs,  laws,  obser- 
vances, and  institutions  of  the  Aryan  peoples.  We  have  sought 
to  make  ourselves  acquainted  with  the  group  in  the  various  stages 
of  its  development,  and  to  trace  the  progress  of  its  expansion  from 
within,  and  of  its  gradual  enlargement  in  virtue  of  its  assimilation 

'  Jhering,  O^H  d.  K.  B.,  ii.  63;  id.  Der  Kampf  um*8  Rtcht  (6th  ed.  1881), 

p.  12  sq. 

*  Jhering,  Otiat  d.  R.  /?.,  i.  334  sqq. 

»  Leist,  Ortwcoital.  R,  G.,  pp.  596-616. 
^  Ancient  Law,  p.  14  saq. 

*  The  ju9  Quiritmm  reduced  into  writing  in  the  Twelve  Tables.  Regarding  the 
formation  of  Roman  customary  law,  subsequently  to  the  Twelve  Tables,  see  Leiat, 
OrctcO'itcU.  R,  O.,  p.  621  snq. 

*  Cf.  Leiat,  Oraco-ital,  R.  (?.,  p.  626  sqq. 
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of  foreign  elements.  We  have  endeavoured  to  follow  the  path  of 
these  changes  in  the  relation,  not  only  of  man  to  man,  but  of  man 
to  things,  and  to  recognise  them  in  the  various  forms  of  their 
expression.  Now  throughout,  and  underlying  all  these  changes, 
we  have  invariably  found  certain  constant  elements.  But  we  saw 
that  social  relations  rest  upon  a  common  aim ;  and  accordingly  it 
is  to  a  more  exact  characterization  of  that  common  aim  that  we 
shall  now  devote  our  attention. 

§  31.  What  each  man  seeks  is  complete  self-satisfaction, — ^the 
satisfaction,  that  is  to  say,  of  his  nature  as  a  whole.  His  nature 
betrays  to  analysis  two  constituent  elements,  and  of  these  the  one 
— ^his  desires  and  appetites — distinguishes  him  from  his  fellow-men. 
Every  one  wants  to  be  happy ;  but  every  one's  notion  of  what  makes 
happiness  is  different.  ^'The  pleasure  of  the  saint  and  of  the 
sensualist,  of  the  student  and  of  the  athlete,  are  alike  in  the  one 
indescribable  quality  which  makes  the  Men  Hre  for  each  enjoying 
self,"  *  and  different  in  every  other  respect.  The  individual  is  only 
fit  at  best  to  struggle  with  the  momentary  necessities  of  a  hand- 
to-mouth  existence,  of  which  the  satisfactions,  meagre  and  evanes- 
cent as  they  are,  are  hardly  pleasures.  If,  then,  he  is  to  enjoy 
any  material  satisfaction  more  permanent  than  the  gratification  of 
a  momentary  appetite,  he  must  associate  himself  with  others.  But 
man  is  more  than  a  mere  animal ;  he  is  a  rational  being,  and,  as 
such,  he  feels  the  pressure  not  only  of  material,  but  of  intellectual, 
necessities.  As  he  can  live  only  in  accordance  with  physical  laws, 
so  he  can  think  only  in  accordance  with  the  laws  of  reason ;  and  it 
it  is  in  union  with  others  that  he  secures  not  only  his  animal 
existence,  but  the  satisfaction  of  his  intellectual  requirement.  For 
human  thought  proceeds  (and  every  phrase  we  utter  bears  witness 
to  the  process)  by  subsuming  the  particular  under  the  universal. 
To  give  a  scientific  explanation,  for  example,  is  to  render  a  reason 
in  the  form  of  a  principle, — of  a  universal.  And  the  individual, 
applying  logic  to  life,  recognises  in  the  group  the  universal, — ^the 
explanation  of  his  own  existence,  and  the  only  possible  solution  of 
its  problem. 

§  32.  But  it  has  been  shown  that  the  group — the  realization  of 
the  common  aim — is  held  together  by  the  bond  of  strength, 
sanctioned  by  religion.  How,  then,  do  strength  and  religion 
satisfy  the  twofold  requirement  with  which  we  have  been 
dealing! 

Those  who  form  a  group,  seek  in  union  that  force  of  which 
they  had,  consciously  or  instinctively,  experienced  the  want  in 
isolation.  Their  union  is  their  strength ;  and  it  is  as  a  partaker 
in  that  union  that  each  becomes  strong.  Hence  it  is  not  merely 
an  addition  of  brute  force — of  ''naked  strength" — that  they 
receive ;  but  it  is  strength  in  the  form  of  a  universal.  And  since 
tTie  fact  that  they  are  strong  proves  to  early  societies  that  they  are 

*  Simcox,  Natund  Law,  1877,  p.  91. 
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divinely  favoured,  the  group  is  regarded  as  a  divine  institution, 
and  the  strength  which  it  imparts  is  endowed  with  a  sacred 
quality. 

The  bond  which  holds  the  group  together  was  thus  conceived  of 
as  at  once  physical,  moral,  and  religious,  and  it  was  regarded  as 
such  by  the  primitive  Aryans.  In  their  case,  however,  there  could 
be  no  question  of  law  apart  from  morality  and  religion,  of  morality 
apart  from  law  and  religion,  or  of  religion  apart  from  law  and 
morality ;  for  that  order  of  the  group  contained  in  itself  all  these 
elements  as  yet  undifferentiated ;  and  to  offend  against  that  order 
w^as  consequently  to  be  at  once  immoral,  criminal,  and  impious.^ 
Life  thus  pursued  an  aim  rather  than  aims,  and  conformed  to  a 
rule  rather  than  rules.     For,  if  a  man  would  be  a  member  of  the 

froup,  he  must  comport  himself  according  to  the  law  of  its  con- 
uct, — he  must,  that  is  to  say,  follow  its  custom  and  live  its  life. 
And,  since  its  life  embraces  all  possible  life,  it  prescribes  the  rule 
to  which  ever}'  detail  of  his  conduct  must  conform.  He  lives  in 
an  atmosphere  of  custom,  and  absorbs  it  into  his  life  as  easily  and 
as  unreflectingly  as  the  air  he  breathes. 

It  is  to  be  observed  that  this  was  the  path  of  conduct  marked 
out  for  every  member  of  the  group.  It  was  because  the  headman 
had  brought  his  followers  through  dangers  and  difficulties  to  peace 
and  security,  that  he  led  them  in  battle,  ruled  them  by  his  counsels, 
and  sacrificed  to  the  gods  on  their  behalf.  In  other  words,  his 
authority  rested  not  so  much  upon  his  power  to  make  it  good,  as 
upon  the  fact  that  it  was  unquestioned ;  and  it  was  unquestioned, 
in  so  far  as  those  subject  to  it  recognised  submission  and  obedience 
to  it  as  indispensable  to  the  security  of  their  common  life.  In  so 
far  as  it  was  applied  in  disregard  or  to  the  detriment  of  the  common 
weal,  in  the  furtherance  of  the  self-centred  aims  of  its  possessor,  it 
ceased  to  command  the  recognition  of  the  community,  or  their 
respect  for  it  as  a  divine  institution.  The  headman,  in  short,  was 
confined  within  precisely  the  same  limits  as  every  other  member 
of  the  group ;  that  common  aim  was  the  rule  of  his  life,  and  his 
power  met  with  permanent  support  in  the  measure  of  its  efficacy 
in  translating  that  common  aim  into  actuality. 

It  is  further  to  be  observed  of  this  common  aim,  that  it  is 
neither  transitory  nor  specific  in  its  operation.  It  does  not  seek 
to  constitute  any  one  single  relation,  nor  is  its  action  limited  in 
duration.  It  is  rather  to  be  conceived  of  as  an  habitual  attitude  ; 
it  is  the  foundation  of  society  and  social  relations,  and  they  stand 
and  fall  together.' 

^  The  elements  of  which  the  group  is  composed  vary  in  relative  importance  in 
different  societies.  In  the  Indian  and  Gneco-italic  branches  of  the  Aryan  stock, 
the  religious  element  is  especially  consnicnous  ;  while  in  the  Teutonic  branch  it 
lalls  almoflt  entirely  into  the  background,  and  prominence  is  given  almost  exclu- 
sively to  consangmnity. 

*  Cf.  Bierling,  Zttr  KrUik  d.  juriH,  Cfrundbegrift,  1877,  i.  3  sqq. 
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§  o3.  This  established  order,  however,  loses,  in  course  of  time, 
its  simple  character,  owing  mainly  to  the  operation  of  two  causes. 
In  the  first  place,  the  slowness  of  custom  in  its  response  to  the 
pressure  of  life  is  felt  to  be  inconvenient ;  and,  in  the  second  place, 
social  structure  tends  to  become  more  complex. 

As  the  life  of  society  becomes  larger,  as  knowledge  grows,  and 
as  men,  fired  by  fresh  ambitions,  look  further  afield  for  their  satis- 
factions, the  questions  presenting  themselves  in  daily  intercourse 
come  to  be  less  easy  to  answer;  unfamiliar  problems  demand 
new  solutions ;  and  the  wisest  and  the  best  are  constituted,  by 
the  very  necessities  of  the  case,  the  custodians  of  custom.  We 
have  seen  how  this  body  of  custom,  transmitted  by  word  of 
mouth  from  generation  to  generation,  becomes  impressed  with  a 
character  of  fixity  and  infiexibility,  and  how  it  is  regarded  as 
sacred, — as  a  possession  received  from  the  fathers  who  had  proved 
its  worth, — as  a  priceless  gift  to  be  handed  down  in  its  integrity 
to  posterity. 

But  custom  stands  still  while  life  advances.  It  is  slow  and 
formal  in  action,  when  the  exigencies  of  the  moment  demand 
promptitude  and  despatch.  Suppose  a  sudden  emergency.  The 
executive  must  act  and  act  at  once.  And,  as  such  occasions 
multiply,  such  single,  isolated  acts  become  more  frequent,  and 
eventually  a  practice  arises.  The  life  of  the  community  is  no 
longer  an  unbroken  circle,  over  which  one  authority  rules 
supreme,  but  is  divided  into  two  spheres,  in  one  of  which  the 
old  religious  customary  law  is  paramount,  while  the  other  has 
been  usurped  by  the  secular  power,  which  gathers  strength  and 
importance,  and  finds  its  true  position  earliest  in  strong  military 
communities.  And  as  the  State  gains  in  power,  and  asserts  itself 
more  and  more  in  the  everyday  relations  of  life,  a  distinction 
comes  to  be  made  between  force  which  is  justifiable  and  force 
which  cannot  be  justified.  The  earthly  judge  gradually  encroaches 
upon  the  exclusive  privileges  of  the  gods,  and,  finally,  ousts  them 
from  their  judicial  functions.  And  accordingly  the  strength, 
which  the  group  confers  upon  its  members,  altogether  loses  its 
religious  character,  and  is  regarded  as  originating  in  the  group 
alone.  Belief  in  the  gods  as  actively  participatmg  in  human 
affairs  grows  fainter,  and  yields  to  the  vaguer  conception  of  a 
divine  Providence,  which  acts  upon  the  individual,  indirectly 
only,  in  its  general  superintendence  of  the  world  within  which 
he  lives. 

And  as  the  group  grows  larger,  its  life  comes  to  be  more  com- 
plex, its  interests  more  varied,  and  its  members  are  no  longer 
homogeneous.  For  foreign  alliances,  intertribal  markets,  mer- 
cantile intercourse,  and  the  fortunes  of  war,  force  the  group  to 
absorb  and  assimilate  elements  originally  alien  to  it.  Suppose  the 
case  of  a  strong  tribe,  which,  coming  into  collision  with  its  weaker 

eighbours,  compels  them  to  purchase  their  security  at  the  price 
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of  tlieir  independeace.  The  final  settlement  of  tlie  relations 
between  conqaeror  and  conquered  may  assume  any  one  of  a 
hundred  different  forms,  according  to  circumstances.  The  con- 
quered may  be  reduced  to  the  position  of  slaves ;  their  homes  and 
fields  may  be  taken  from  them  ;  their  usages  may  be  forbidden, 
their  religion  disallowed,  and  their  very  name  blotted  out ;  or  the 
conqueror  may  leave  his  subjects  their  land  and  homes,  and  allow 
them  to  live  in  the  observance  of  their  own  customs.  He  may 
content  himself  with  exacting  contributions  in  money  or  in  kin^. 
and  with  requiring,  as  occasion  demands,  the  personal  service  of 
the  men  of  war.  But  whatever  may  be  the  nature  of  the  com- 
promise, upon  which  the  ultimate  settlement  rests,  the  character 
of  the  victorious  group  has  been  altered.  It  is  no  longer  a 
community,  structurally  simple;  for  it  embraces  within  itself 
laws^  religion,  customs,  and  modes  of  thought  with  which  it 
had  been  hitherto  wholly  or  partially  unfamiliar.  And  whether 
full  scope  be  allowed  to  its  activity,  or  whether  that  activity 
be  totally  suppressed,  this  new  life  is  operative,  even  although 
it  be  in  silence  and  in  secret.  In  those  cases  in  which  it  is 
allowed  full  liberty  of  action,  in  so  far  as  it  does  not  conflict 
with  the  well-being  and  security  of  the  community  as  a  whole, 
the  distinction  becomes  at  once  apparent  between  a  body  of 
rales,  the  observance  of  which,  as  essential  to  the  maintenance 
of  the  common  life,  is  obligatory  upon  all,  and  a  body  of  rules, 
the  observance  of  which  is  not  universally  obligatory. 

§  34.  It  is  here  that  the  paths  of  law  and  morality  separate. 
Morality  seeks  to  weave  into  the  web  of  personal  life  the  in- 
numerable threads  of  human  aims  and  interests  and  aspirations. 
It  is,  it  is  true,  a  perpetual  finding,  but  it  is  no  less  a  per- 
petual seeking. 

"  Friend,  what  have  we  sought  or  seek  we,  whate'er  betide, 
.    Though  the  seaboard  shift  its  mark  from  afar  descried, 

But  aims  whence  ever  anew  shall  arise  the  soul  ? 
Lore,  thought,  song,  life,  but  show  for  a  glimpse  and  hide 

The  goal  that  is  not,  and  ever  again  the  goal." 

Law,  on  the  contrary,  does  not  concern  itself  with  the  whole 
range  of  human  possibilities.  It  is  neither  an  ideal  nor,  primarily 
at  least,  an  instrument  of  education.  It  is  the  common  aim  of 
the  members  of  a  society,  in  their  character  of  members,  trans- 
ferred into  a  rule  of  outward  conduct. 

Every  society  rests  upon  a  common  aim, — the  aim,  that  is  to 
say,  common  to  all  its  members,  of  becoming  strong  in  and  bj' 
means  of  union.  To  secure  the  conditions  of  corporate  life  must, 
accordingly,  be  the  aim  of  each  member.  He  must  contribute  to 
the  realization  of  this  aim  by  his  actions  and  forbearances ;  and  it 
is  this  aim  which  thus  becomes  the  rule  of  his  conduct. 

§  35.  Law,  accordingly,  is  a  rule  (or  rules)  of  outward  conduct 
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recognised  by  the  members  of  the  group  as  obligatory  upon  all, 
because  upon  the  observance  of  that  rule  (or  those  rules)  the  life 
of  the  group  depends.^ 

It  is  to  be  observed  that  these  considerations  have  their  import- 
ance in  determining  the  origin  of  law  and  its  position  towards 
morality  and  religion.     When  a  group,  for  example,  one  in  lan- 
guage and  in  blood,  finds  itself  in  an  unknown  land,  surrounded 
by  hostile  tribes,  unfamiliar  in  aspect  and  unintelligible  in  speech, 
it  must  of  necessity  look  upon  all  possible  life  as  confined  within 
the  limits  of  its  own  circle.     Each  member  will  follow  the  course 
of  its  usage,  he  will  live  its  life  naturally  and  without  question. 
This  life  which  he  absorbs  is  at  once  religious,  political,  moral,  and 
social,  for  these  sides  of  life  are  as  yet  undistinguished.     Life 
presents  but  one  aspect,  and  the  rule  of  life  is  one,  and,  at  the 
same  time,  all  inclusive.     But  when  the  unity  of  the  community 
has  once  been  broken,  when  circumstances  have  forced  it  to  adapt 
itself  to  new  conditions,  a  distinction,  as  we  have  seen,  makes  itself 
felt  between  rules,  obedience  to  which  is  required  without  excep- 
tion, and  rules,  obedience  to  which  is,  in  a  manner,  optional. 
What  the  group  regards  as  necessary  to  the  maintenance  of  its 
own   existence  is  universally  obligatory,  and  the  truth  of  this 
proposition  is  vouched  for  by  the  extraordinary  diversity  which 
characterizes  the  criminal  legislation  of  the  various  nations  of  the 
world.    A  theocracy  visits  blasphemy  and  idolatry  with  the  utmost 
rigour  of  the  law,  while  it  regards  the  removal  of  landmarks  as  an 
offence  of  a  comparatively  venial  character.    A  State,  of  which  the 
interests  are  mainly  agricultural,  imposes  its  severest  penalties  in 
the  latter  case,  while  it  lets  off  the  blasphemer  and  idolater  with 
a  lighter  punishment.    A  commercial  State  will  recognise  as  among 
its  most  serious   crimes   coining  and  forgery ;   a  military  State, 
insubordination  and  breach  of  discipline ;  a  despotic  government, 
treason;   and  a  republic,  attempts  to  usurp  the  royal   power.^ 
Each  of  these  States,  that  is  to  say,  recognizes,  as  necessary  to  its 
existence,  conditions  which  the  others,  in  reference  to  themselves 
at  least,  do  not  regard  as  vital  in  importance.     These  necessary 
conditions,  whatever  they  may  be,  are  invariably  present,  whether 
law,  morality  and  religion  have  or  have  not  been  assigned  separate 
spheres.    And  since  the  recognition  of  these  conditions  as  necessary 
has  the  result  of  making  their  observance  universally  obligatory 
as  a  rule  of  conduct,  i.e,  as  law,  law  is  coeval  with  the  recognition 
of  these  conditions,  and  does  not  date  merely  from  its  differentia- 
tion from  morality  or  religion. 

The  one  consideration  in  law  is  the  corporate  life,  the  common 
aim.  And  the  prescript  of  law  is  thus  quite  general  in  character, — 
^*  realise  the  common  aim.'*  But  observe  that  law  addresses  the 
individual,  not  qiui  individual,  but  qua  member  of  the  group. 

*  Cp.  Dahn,  DU  Vemun/t  im  Recht,  1879,  p.  14  ;  Bierling,  toe.  cU.  L  83, 156. 
»  Jhcring,  Dtr  Kamp/um^s  RtcM  (6th  ed.  1881),  p.  31  sq. 
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When  we  say  that  law  is  a  "  rule  of  external  conduct/'  we  mean 
that,  except  in  so  far  as  it  determines  the  individual  will  to  act  or 
to  forbear,  it  has  no  concern  with  inclinations  or  dispositions.  It 
prescribes  one  course  of  action  to  all  the  members  of  the  group 
within  which  it  obtains ;  it  disregards  all  individual  peculiarities 
and  distinctions ;  it  looks  not  at  the  man,  but  at  the  citizen ;  it 
points  out  the  highway  along  which  all  must  travel ;  and  it  is  on 
condition  of  keeping  this  highway  that  men  have  rights.  For  he 
who  wanders  off  the  track  disobeys  the  command  of  the  law ;  he 
sets  op  his  own  individual  will  against  the  declared  will  of  the  com- 
munity, and  postpones,  to  the  pursuit  of  his  own  selfish  ends,  any 
endeavour  to  realise  the  common  aim.  We  have  seen  what  was  the 
fate  of  the  criminal  in  early  times.  So  far  as  the  group  was  concerned^ 
he  simply  ceased  to  exist.  He  had  no  rights,  no  home,  no  religion. 
He  died  to  all  that  was  human,  and  by  his  death  the  supremacy  of 
the  universal  will  was  vindicated  once  again.  And  when  a  dis- 
tinction came  to  be  made  in  the  quality  of  crime,  and  consequently 
in  the  amount  of  his  penalty,  punishment  replaced  expulsion  as 
the  means  by  which  tne  will  ox  the  community  was  re-asserted. 
The  community  thus  knows  and  recognises  law  to  be  the 
expression  of  its  common  aim.  And  accordingly  law  is  recognised, 
not  because  it  is  enforceable,  but  it  is  enforceable  because  it  is 
recognised. 

It  matters  not  then  with  what  form  law  is  invested,  whether  it 
be  regarded  as  doom,  as  enactment,  as  ancestral  usage,  as  utter- 
ance of  sage  or  oracle,  of  tradition  or  code,  of  king  or  assembly. 
In  the  words  of  Jhering,^  its  strength  resides,  not  in  the  authority 
of  constitutions,  nor  in  oaths,  nor  in  the  nimbus  of  holiness  and 
inviolability,  with  which  theory  has  crowned  it,  but  in  the  authority 
of  the  people,  which  recognises  in  law  the  condition  necessary  to 
its  existence,  and  feels  the  violation  of  law  as  if  it  were  an  injury 
done  to  itself.  P.  J.  H.  G. 
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NO.  XV. 
CONCLUDING  PAPER  (PART  FIRST), 

The  Court  of  Justiciary  has  always  claimed  an  inherent  power  to 
punish,  with  the  exception  of  life  and  limb,  every  act  which  is  of 
an  obviously  criminal  nature,  though  it  be  such  as  in  time  past 
has  never  been  the  subject  of  prosecution.  The  Law  Commis- 
sioners in  their  report  in  1871  expressly  reasserted  this  power, 
declaring  tliat  the  Supreme  Court  was  not  under  the  restraint  of 

'  Der  Zweck  im  Hecht,  i.  (2Bd  ed.)  p.  881. 
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a  criminal  code,  but  could  deal  proprio  vigore  with  any  new  form 
of  crime  as  it  arose.     While  this  power  of  judicial  legislation  has 
occasionally  been  exercised,  and  Acts  of  Adjournal  have  been  passed 
to  regulate  procedure,  it  appears  anomalous  that  the  Court  has 
been  unable  to  formulate  such  rules  and  forms  as  would  prevent 
escapes  on  mere  technicalities.     All  rules  and  forms,  intended  as 
aids  to  our  practice,  have  been  found  inimical  to  justice,  because 
of  the  punctilious  strictness  with  which  they  were  construed,  and 
the  want  of  a  reasonable  system  of  relaxation  or  amendment  to 
meet  the  accidents  incident  to  criminal  practice.     Officers'  writs, 
intended  to  certify  service  of  indictments,  and  substantially  set- 
ting forth  the  fact,  but  lacking  in  some  petty  informality,  have 
served  to  secure  legal  impunity  to  criminals  as  effectually  as  if 
they  had  been  tried  and  honourably  acquitted  by   a  jury.     A 
careless  messenger-at-arms  could  secure  the  acquittal  of  a  murderer, 
by  omitting  to  sign  one  of  the  pages  of  the  indictment  served 
upon  him ;  or,  more  simply,  by  failing  to  state  in  his  execution 
that  he  had  signed  each  page  of  the  libel ;  or  by  leaving  at  home, 
instead  of  carrying  on  his  person,  the  warrant  authorizing  him  to 
cite  witnesses.    Trivial  omissions  in  the  service  copy  of  the  indict- 
ment— such  as  the  want  of  a  copy  signature,  or  tlie  discrepancy 
of  a  single  word  or  letter  between  the  principal  and  the  prisoner's 
copy — secured  the  same  result.     Remedial  legislation  happily  now 
prevents  such  lamentable  escapes,  unless  the  prisoner  avails  him- 
self of  the  beneficial  provisions  of  the  Act  1701,  under  which  it  is 
still  possible  to  obtain  a  technical  acquittal,  if  some  informality 
can  be  found  in  the  service  copy  of  the  criminal  letters.     Apart 
from  this,  and  under  our  present  ordinary  practice,  the  want  of  a 
power  to  amend  mistakes  in  the  indictment,  or  clerical  errors  or 
omissions  in   the   record,   affords   numerous   chances  of   escape. 
Criminals,  notoriously  guilty  of  the  most  serious  crimes,  have  been 
acquitted  because  of  a  mistake  in  a  date;  one  murderer  has  escaped 
because  the  crime  was  proved  to  have  been  committed  on  the 
pavement  of  a  street  instead  of  in  a  close  near  by  as  libelled : 
another  because  it  appeared  that  he  choked  his  victim  instead  of 
killing  by  blows  and  kneeling  on  the  body  as  libelled ;  another 
because  of  an  error  in  the  address  of  the  person  murdered ;  another 
because  of  a  mistake  in  the  Christian  name  of  the  mother  of  the 
murdered  woman ;  another  because  of  an  error  in  the  trade  of  the 
father  of  the  murdered  girl.    Prisoners  even  convicted  of  murder 
have  been  discharged  without  sentence  because  of  a  clerical  omis- 
sion  in   the   record   of   Court;    and  a    prisoner  sentenced,   per 
incKriam,  to  a  less  period  of  penal  servitude  than  that  prescribed 
by  law,  has  had  his  sentence  altogether  remitted. 

All  such  grotesque  conclusions  have  been  obviated  in  English 

{practice,  though  we  are  still  without  any  remedy,  except  to  a 
imited  extent  in  minor  cases  under  the  Summary  Procedure  Act. 
Such  errors  are  incident  to  all  legal  procedure,  however  great  care 
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may  be  taken,  and  are  not  confined  to  public  prosecutors, — who 
have  occasionally  been  misled  by  witnesses, — but  extend  to  Clerks 
of  Court  and  even  to  judges.     The  natural  course  is  to  correct  the 
error,  if  it  is  worth  correcting,  instead  of  dismissing  the  offender. 
But  technical  acquittals  have  become  so  chronic  in  our  system,  that 
they  are  regarded  by  certain  minds  as  legal  necessities  which  we 
must  endure.    A  learned  Sheriff,  in  giving  evidence  before  the 
Law  Commissioners,  expressed  himself  against  allowing  even  the 
most  trivial  amendment  without  the  consent  of  the  prisoner:  if 
stolen  articles  were  laid  as  the  property  of  J.  A.,  and  they  turned 
out  to  belong  to  J.  A.  &  Co.,  he  would  not  permit  amendment, 
because  the  prisoner  might  have    come  to^  meet  the  charge  of 
having  stolen  from  J.  A. ;  and  the  Procurator-Fiscal,  he  thought, 
should  not  be  allowed  to  amend  his  own  slovenliness.     But  an 
amendment  of  this  kind,  not  changing  the  character  of  the  offence, 
is  within  the  scope  of  the  amending  section  of  the  Summary  Pro- 
cedure Act.     The  case  suggested,  of  the  prisoner  coming  to  meet 
the  charge  of  stealing  JTA.'s  property,  is  simply  equivalent  to 
saying  he  had  to  answer  the  charge  as  libelled.     It  would  be  diffi- 
cult to  imagine  a  case  in  which  the  question  of  theft  or  no  theft 
depended  on  the  fact  whether  J.  A.  was  the  sole  or  only  part 
proprietor.     In  the  only  modem  case  in  point, — disposed  of  before 
the  Sheriff  Court,  Perth,  shortly  before  the  passing  of  the  Sum- 
mary Procedure  Act, — where  the  prisoner  escaped  because   the 
property  laid  as  belonging  to  James  Halley  turned  out  to  be  the 
property  of  James  Halley  &  Co., — the  fact  of  the  company's  exist- 
once  was  latent,  unknown  alike  to  the  prisoner  and  the  Procurator- 
Fiscal,  till  it  emerged  incidentally  in  the  course  of  the  trial :  the 
accidental  circumstance  had  no  bearing  whatever  on  the  question 
at  issne^ — the  guilt  or  innocence  of  the  prisoner ;  and  there  was  no 
ground  for  the  allegation  of  slovenliness  on  the  part  of  the  prose- 
cutor.    The  question  of  ownership  of  stolen  property  is  indeed, 
apart  from  purely  technical  purposes,  unnecessary  for  the  deter- 
mination of  any  case  of  theft,  if  the  fact  is  clear  that  the  property 
did  not  belong  to  the  prisoner ;  and  under  our  early  practice  it  was 
enough  to  state  in  the  indictment  that  the  goods  stolen  were  not 
his.    In  current  practice,  where  a  lot  of  miscellaneous  property 
].s  stolen  from  one  house,  our  indictments  are  frequently  overloaded 
by  description  of  the  various  owners,  —  in  some  cases  including 
master,  mistress,  sons,  daughters,  and  servants  of  the  family, — in 
connection  with  the  specific  articles  belonging  to  each.      Such 
particularity  is  unnecessary  for  the  defence  of  the  prisoner  ;  and 
the  ownership  might  be  fitly  dispensed  with  in  all  cases  of  theft, 
as  not  touching  the  essence  of  the  crime. 

Another  Sheriff,  in  giving  evidence  before  the  Law  Commis- 
sioners, showed  the  pro^ssional  leaning  towards  technical 
c»bjection,  when  he  said  he  would  not  allow  a  mistake  in  the  name 
of  the  parish  to  be  corrected,  even  if  the  prisoner  lived  in  the 
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parish  erroneoasly  named,  and  though  it  could  be  proved  that  no 
injustice  could  be  done  to  him.  The  reference  was  to  the  Fife 
case  of  Maxwell^  whose  conTiction  was  set  aside  because  of  a 
mistake  in  the  parish  in  which  his  house,  where  the  theft  was 
committed,  was  situated.  Information  as  to  the  parish,  though 
generally  inserted  by  way  of  rounding  off  the  description,  where 
the  locus  is  in  the  country,  is  superfluous,  if  the  place  is  otherwise 
aufficiently  pointed  out,  and  is  not  an  clement  which  enters  into 
the  question  of  guilt  in  any  crime.  An  error  of  this  kind  is  also 
withm  the  amending  scope  of  the  Summary  Procedure  Act,  and 
such  amendment  ought  to  be  of  universal  appHcation  in  our 
practice. 

Further,  on  this  question  of  parish — a  most  fertile  source  of 
objection — ^reference  may  be  made  to  two  recent  cases,  which 
resulted  in  technical  acquittals.  Before  the  Sheriff  Court,  Perth, 
in  January  last,  John  Taylor^  junior^  and  Leiais  Taylor  were 
charged  with  having  trespassed  in  pursuit  of  game  on  the  farm  of 
Woodwick,  in  the  parish  of  Muthill,  belonging  to  the  Baroness 
Willoughby  D'Eresby.  After  proof  had  been  closed  for  the  pro- 
secution, the  agent  for  the  accused  pointed  out  that  as  the 
prosecutor  had  not  proved  the  parish,  the  prisoners  were  entitled 
to  an  acquittal.  The  prosecutor  proposed  to  recall  a  witness  to 
speak  to  the  point,  but  the  Sherin,  while  holding  there  was  no 
doubt  on  the  merits,  disallowed  this  course,  and  found  the  charge 
Not  Proven. 

A  few  days  afterwards  this  procedure  was  imitated  in  the  Forfar 
Sheriff  Court  in  the  case  of  John  CfKanc  and  James  Anderson^ 
who  were  charged  with  trespassing  in  pursuit  of  game  in  Chapel- 
hill  Wood,  on  the  west  side  of  the  road  between  Arbroath  and 
Friockheim,  on  the  estate  of  Boysack  in  the  parish  of  Inverkeillor. 
The  prosecutor  having  closed  his  proof  without  reference  to  the 
parisn,  the  Sheriff  was  about  to  convict,  when  an  acquittal  was 
claimed  on  the  authority  of  the  Perth  case.  The  prosecutor 
recalled  a  witness  and  elicited  the  name  of  the  parish  as  libelled ; 
but  the  prisoner's  agent,  intimating  the  possibility  of  a  suspension, 
asked  the  Sheriff  to  note  that  the  recalling  of  the  witness  had 
taken  place  after  the  prosecutor  had  declared  his  proof  closed. 
His  Lordship,  considering  the  point  foreclosed,  felt  constrained  to 
hold  the  charge  not  proved. 

Assuming  that  it  was  incumbent  on  the  part  of  the  prosecutor 
to  prove  the  parish  in  the  above  trespass  cases,  there  was  no 
inflexible  rule  of  procedure  which  prevented  the  Court  from 
recalling  a  witness  to  speak  thereto.  No  doubt,  in  trials  of  a  more 
serious  kind  before  the  Justiciary  Court  or  the  Sheriff  and  a  jury, 
the  prosecutor  cannot  examine  any  witness  whose  name  has  not 
been  included  in  a  list  served  on  the  prisoner;  and  reference 
appears  to  have  been  made  by  the  prisonei^s  agent  in  the  Forfar 
case  to  the  case  of   Thomas  Wynn,  etc,  v.  Idndsay,  November 
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1883,  where  a  conviction,  obtained  before  the  SheriflF  and  a  jury 
at  Airdrie,  was  set  aside  on  the  ground  that  a  witness,  not  in  the 
list,  was,  after  evidence  for  the  prosecution  and  defence  had  been 
led,  called  and  examined  for  the  prosecution.  There  was  a 
manifest  irregularity  in  that  case  which  did  not  exist  in  the  two 
trespass  cases,  in  neither  of  which  was  a  list  of  witnesses  necessary, 
and  there  could  be  no  objection  to  the  prosecutor  calling  such 
witnesses  as  he  chose.  The  objection  was  therefore  narrowed  to 
the  proposed  re-examination  of  a  witness, — a  matter  hitherto 
understood  to  be  in  the  discretion  of  the  Court,  to  be  exercised 
so  that,  on  the  one  hand,  no  prejudice  is  likely  to  result  to  the 
accused  on  the  merits,  nor,  on  the  other  hand,  is  the  prosecution 
necessarily  to  result  in  a  technical  acquittal.  There  have  been 
cases,  no  doubt,  where  such  a  result  has  obtained  because  the 
Court  declined  to  allow  the  recall  of  a  witness  to  speak  to  a  fact 
inadvertently  omitted  by  the  prosecutor, — vide,  for  example,  the 
case  of  ThoTuas  WiUiajus,  (jircuit  Court,  Perth,  April  1867 
(unreported),  where  the  Advocate-Depute  omitted  to  get  the 
witnesses  formally  to  identify  the  prisoner  at  the  bar ;  but  there 
are  numerous  instances  of  witnesses  for  the  Crown  being  recalled 
and  examined,  on  certain  less  vital  points,  after  the  prosecutor 
had  formally  declared  his  proof  closed,  and  even  after  evidence 
had  been  led  for  the  defence.  There  would,  therefore,  have  been 
no  incompetency  in  recalling  a  witness  in  either  of  the  two  trespass 
cases  to  speak  to  the  point  desiderated. 

But  tnere  seems  room  for  distinction  in  technical  practice 
between  the  case  of  a  parish  erroneously  named,  as  shown  by 
the  evidence,  and  that  of  a  parish  correctly  named,  but  not  proved. 
While  in  the  former  case  such  a  mistake  has  frequently  proved 
fatal, — where  the  procedure  was  not  under  the  Summary  Pro- 
cedure Act,  and  there  was,  therefore,  no  power  to  correct, — ^it  is 
matter  of  ordinary  practice,  though  a  parish  is  libelled,  not  to  lead 
any  formal  evidence  thereof,  and  where  no  error  is  alleged,  to 
presume  or  hold  it  to  be  proved  as  a  matter  of  course.  Reference 
may  be  made  to  numerous  trials,  both  in  the  Sheriff  and  Justiciary 
Courts,  for  crimes  of  various  kinds,  in  which  this  practice  has 
obtained.  If  the  locus  is  otherwise  sufficiently  proved,  the  name 
of  the  parish — the  boundaries  of  which  are  sometimes  difficult  to 
define — is  held  to  be  mere  popular  description  or  surplusage, 
affording  no  useful  information  to  the  prisoner,  and  not  a  neces- 
sary element  in  the  constitution  of  his  offence.  Acting  on  this 
understood  practice,  the  Procurator-Fiscal,  in  a  game  trespass  case 
{ThoTnas  Neave)  tried  before  the  Sheriff  at  Dundee,  a  week  or  two 
after  the  above  Perth  and  Forfar  cases,  purposely  refrained  from 
proving  the  parish,  though  it  was  libelled,  and,  referring  to  the 
said  two  cases,  he  asked  for  a  conviction.  The  Sheriff  said  he 
was  distinctly  of  opinion  that  neither  in  a  poaching  case  nor  any 
other  case  was  it  necessary  to  prove  the  parish:  all  that  was 


352        TECHNICAL  OBJECTIONS  AND   ESCAPES  FROM  JUSTICE. 

required  was  to  identifv  the  locits,  so  tlmt  the  prisoner  should  know- 
where  it  was ;  the  charge  was  accordingly  found  proved.  There 
was  certainly  no  legal  obligation  on  the  Sheriff  in  the  Perth  or 
Forfar  case  to  entertain  the  objection :  it  would  have  been  com- 
petent to  hold  the  complaints  proved  without  any  just  fear  of  a 
suspension.  The  prisoner  in  each  case  was  identified ;  the  act  of 
trespass  was  established ;  the  place  was  sufficiently  fixed  by  refer- 
ence to,  and  evidence  of,  the  name  and  situation  of  the  farm ;  and 
tlie  additional  reference  to  the  parish  was  mere  redundancy.  If 
the  parisli  was  incorrect,  the  name  could  have  been  amended  under 
the  provisions  of  the  Summary  Procedure  Act ;  but  no  error  existed 
or  was  alleged  to  exist ;  and  it  is  not  creditable  to  our  practice 
that  the  passing  over,  without  formal  proof,  of  an  extraneous  fact, 
unnecessary  to  be  established,  should,  when  sentence  was  about  to 
be  pronoanced,  be  unexpectedly  started  as  a  fatal  objection,  and 
inconsiderately  lead  to  a  finding  of  Not  Guilty.  While  there  are 
various  grounds  of  fatal  technical  obj^tion,  which  as  yet,  from 
unreasonable  stringency,  are  not  permitted  to  be  obviated,  such  an 
objection  as  the  one  under  consideration  is,  even  in  our  present 
practice,  not  necessarily  fatal,  although  it  may,  per  incuriam  or 
otherwise,  be  held  by  certain  judges  to  be  so,  thus  showing  how 
deeply  the  technical  element  enters  into  our  system,  and  the 
judicial  leaning  towards  decision  on  such  a  ground. 

Akin  to  the  question  of  parish  is  that  of  the  name  of  the  owner 
of  the  property,  in  poaching  cases,  on  which  the  trespass  has  been 
committed.  A  mistake  in  this  particular,  in  a  case  tried  in  March 
last,  before  the  Sheriff  at  Forfar,  led  to  an  acquittal.  Alexander 
Lowson  was  charged  with  trespassing  in  pursuit  of  game  in  a  turnip 
field  on  the  farm  of  Lilybank  in  the  parish  of  Forfar,  occupied  by 
James  Ilosie,  and  the  property  of  the  community  of  the  burgh  of 
Forfar.  In  defence  it  appeared,  by  production  of  the  Valuation 
Roll,  that  the  farm  belonged  to  the  Parochial  Board  and  the  parish 
of  Forfar.  The  Sheriff  held  it  would  be  unsafe  to  convict,  as  a 
case  of  suspension  was  sure  to  be  taken  ;  and  the  Procurator-Fiscal 
did  not,  in  the  circumstances,  insist  in  the  complaint, — the  accused 
being  accordingly  dismissed.  The  collapse  of  the  case  appears, 
however,  to  have  been  avoidable,  and  to  have  resulted  per  incurimn. 
The  High  Court  has  no  doubt  set  aside  convictions  in  many  cases 
on  very  slight  grounds,  but  there  seems  to  have  been  here  an 
unnecessary  dread  of  that  tribunal.  The  Summary  Procedure 
Act  appears  to  have  been  lost  sight  of :  the  mistake  was  not  neces- 
sarily fatal,  and  could  have  been  amended  in  terms  of  the  amend- 
ing provisions  of  the  Act,  passed  for  the  purpose  of  preventing 
acquittals  on  such  errors.  An  alteration  in  the  averment  of 
ownership  of  the  property  could  have  made  no  practical  change  in 
the  locus,  which  was  well  fixed  by  description  and  the  name  of  the 
occupier, — facts  of  more  substantial  importance  than  the  dubious 
proprietoi'ship.     Moreover,  though  usual  to  state  the  name  of  the 
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owner  in  poaching  cases,  a  complaint  has  been  held  by  the  High 
Court  to  be  sufficiently  specific  which  simply  described  the 
property  trespassed  upon  as  the  lands  of  Nether  Barns  in  the 
parish  of  Galashiels  and  county  of  Selkirk,  without  setting  forth 
either  owner  or  occupant, — vide  case  of  Alexander  Clapperton 
V.  Peter  Bodgcr  (2  Irvine  292);  and  the  amendment  in  the 
Forfar  case  might  have  been  made  by  simply  deleting  the  reference 
to  the  ownership  of  the  lands. 

Apart  from  variances  between  the  libel  and  the  evidence,  and 
the  necessity  of  a  power  of  amendment  in  whatever  form  the 
prosecution  is  raised,  and  recognising  the  essential  elements  of 
time  and  place  in  setting  forth  the  cnarge, — ^though  in  England 
no  locvs  requires  to  be  stated  in  an  indictment  for  murder  and 
other  transitory  crimes, — there  is  one  element  of  description,  viz. 
modus,  which,  it  is  thought,  might  fitly  be  eliminated  from  our 
libel,  or  at  least  much  simplified.  That  this  could  be  done  without 
prejudice  to  the  prisoner  is  made  manifest  by  reference  to  various 
cases  in  our  practice;  and  something  would  be  gained  by  the 
removal  of  a  fruitful  source  of  mere  critical  objection  to  the 
relevancy.  In  our  early  practice  indictments  were  sustained  in 
various  cases,  notably  child-murder  and  theft  by  housebreaking, 
^vithout  any  specification  of  inodus,  though,  now,  the  fashion  of  the 
act  in  such  cases,  especially  child-murder,  is  often  set  forth  with 
minute  particularity,  affording  a  marked  contrast  to  the  practice 
in  England,  where  no  modus  requires  to  be  libelled  in  murder  or 
any  other  crime.  Take  an  illustration,  from  a  modern  case  of 
child-murder,  in  our  practice, — showing  the  elaborate  pi*ecision, 
with  numerous  alternatives,  in  stating  the  manner  of  the  act,  and 
found  objectionable  on  the  relevancy, — Ann  M^Qiie,  High  Court 
(3  Irvine  552).  The  prisoner  was  charged  with  throwing  her 
child  out  of  a  window  of  a  house,  whereby  it  fell  55  feet,  or  other 
considerable  height,  against  a  window  or  on  the  sill  of  a  window, 
or  other  part  of  a  house,  specified  by  situation  and  name  and  trade 
of  occupant,  or  fell  43  feet  or  thereby,  or  some  other  considerable 
height,  on  the  roof  of  an  outhouse  under  or  nearly  under  the 
window  first  libelled,  from  which  outhouse  the  child  was  projected 
or  fell  on  the  window  or  window-sill,  or  other  part  of  the  house 
second  libelled,  or  did  inflict  some  mortal  injury  on  the  child,  in 
some  manner  and  by  some  means  to  the  prosecutor  unknown ;  by  all 
which,  or  part  thereof,  or  in  consequence  of  some  other  violence 
to  the  prosecutor  unknown,  the  child  had  its  skull  fractured,  its 
arm  broken,  its  liver  ruptured,  and  was  mortally  injured,  and  in 
consequence  soon  thereafter  died,  and  was  thus  murdered  by  the 
prisoner.  The  tautological  description  here  given  might,  for  prac- 
tical purposes,  have  been  limited  to  a  brief  statement  that  the 
prisoner  threw  her  child  over,  a  window,  whereby  it  was  killed,  or 
that  she  killed  it  in  some  manner  unknown.  Objection  was  taken 
and  sustained  to  the  relevancy,  because  of  too  great  latitude  iu 
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stating  the  irwdua.  Assuming  the  objection  to  be  good,  the  indictr 
ment,  under  a  desiderated  power  of  amendment,  might  have  been 
obviated  by  deleting  one  or  more  of  the  alternatives.  But  a  new 
indictment  was  raised,  in  which,  after  hbelling  the  first  modus  as 
before,  an  alternative  mode  was  set  forth  that  the  prisoner  did, 
with  her  hands,  or  with  some  instrument  or  instruments,  to  the 
prosecutor  unknown,  inflict  several  or  one  or  more  severe  blows  on 
the  heady  arm,  and  side,  or  one  or  more  of  them,  or  other  part  or 
parts  of  the  person  of  the  child,  or  did  otherwise  maltreat  and 
abuse  the  said  child,  in  some  other  manner  and  by  some  other 
means  to  the  prosecutor  unknown.  The  relevancy  was  again 
objected  to,  because  of  the  latitude  taken  in  the  last  alternative ; 
but  the  Court  sustained  the  indictment,  though,  substantially,  it 
was  as  indefinite  as  the  first  one. 

While  in  cases  of  culpable  homicide,  as  in  cases  of  murder,  the 
rule  is  to  set  forth  the  modus  in  particular  terms,  there  is  a 
relaxation  of  this  rule  where  the  homicide  results  from  the  reck- 
less driving  of  a  horse,  or  horse  and  vehicle  :  it  is  held  sufficient 
in  such  case  to  aver  generally  that  the  accused  culpably  and 
recklessly  drove  a  horse,  or  vehicle  drawn  by  a  horse,  whereby  the 
horse  or  vehicle  came  in  contact  with  and  killed  a  certain  person, 
— cases  of  William'  Messon  (2  Swinton  548)  and  George  Murray 
(2  Swinton  549,  note).  So  in  a  charge  of  culpable  homicide 
by  running  down  a  fishing  boat,  whereby  several  persons  were 
drowned,  it  has  been  held  sufficient  to  state  that  the  accused 
negligently  navigated  a  vessel,  without  due  regard  to  the  safety 
of  the  persons  in  the  boat ;  and  the  objection  was  repelled  that 
the  libel  should  have  set  forth  whether  the  vessel  was  going  too 
fast,  whether  there  was  no  look-out  kept,  or  such  other  particulars 
showing  recklessness— case  of  Angus  Macphcrson  and  John  Stewart^ 
1861  (4  Irvine  85).  Such  a  general  statement  or  indication  of 
modvSf  after  the  style  of  these  cases,  is  considered  sufficient  for 
useful  purposes,  and  might  fairly  satisfy  the  requirements  of 
libelling  in  other  cases  of  homicide. 

In  crimes,  especially  of  an  indecent  or  abominable  character, 
a  statement  of  inodus  might  fitly  be  dispensed  with  in  the  indict- 
ment, since  there  is  no  variety  of  ways  of  committing  them.  Our 
practice  in  such  cases  is  not  uniform,  though  the  manner  of  the 
act  is  generally  libelled.  In  cases  of  bestiality,  and  attempts  to 
commit  that  crime,  no  modus  is  set  forth ;  but  in  sodomy,  and 
attempts  thereat,  the  method  is  invariably  described.  In  cases  of 
incest — a  crime  unknown  in  English  practice,  and  peculiar  to 
Scotch  practice — there  is  a  difference  between  libelling  the  act 
and  the  attempt :  in  the  former  there  is  simply  a  general  aver- 
ment of  unnatural  and  incestuous  intercourse,  while  in  the  latter 
the  mode  of  the  attempt  is  set  forth.  In  rape  the  physical  act  of 
connection  is  minutely  described,  and  in  attempts  at  rape  similar 
phraseology  descriptive  of  the  modits  is  employea. 
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In  connection  with  the  above  offensive  cases,  reference  may  be 
made  to  the  recent  case  of  diaries  Kelly^  indicted  to  the  Glasgow 
Circuit  Court  in  December  last, under  the  new  Criminal  Law  Amend- 
ment Act,  48  and  49  Vict.  cap.  69.  The  prisoner  was  charged 
with  contravening  section  5,  sub-section  1,  by  attempting  to  have 
unlawful  carnal  knowledge  of  a  girl  under  the  age  of  16  years. 
The  relevancy  of  the  libel  was  objected  to  because,  so  it  was  con- 
tended, the  prisoner  was  not  given  fair  notice  of  the  facts  which 
the  prosecutor  alleged  to  constitute  the  offence.  An  attempt 
under  the  statute,  it  was  pleaded,  might  not  be  constituted  by 
such  facts,  and  the  failure  by  the  prosecutor  to  set  forth  the  facts 
relied  on  by  him  was  practically  vesting  himself  with  the  entire 
cognizance  of  the  relevancy  of  his  own  libel.  The  Court  sustained 
the  objection.  Lord  Adam  observing  that  an  attempt  might  be 
made  in  many  ways,  but  the  prisoner  had  no  information  whether 
physical  violence  or  seduction  was  to  be  proved,  and  it  might  be 
that  the  Crown  proposed  to  prove  that  money  was  offered  to  the 
girl  as  an  inducement.  Lord  M'Laren  thought  that  if  the  indict- 
ment had  charged  an  actual  connection  with  the  girl,  the  crime 
might  have  been  sufficiently  libelled  by  following  the  words  of  the 
statute,  but  that  while  the  physical  act  of  connection  did  not  need 
to  be  described,  an  attempt  did,  as  it  was  not  to  be  assumed  that 
everything,  which  in  a  moral  sense  might  be  called  an  attempt 
to  seduce,  fell  within  the  scope  of  the  statute :  the  object  might 
be  attempted  by  an  offer  of  money  or  verbal  seduction,  and  it 
was  necessary  that  the  prisoner  should  have  fair  notice  of  the 
species  fdcti  which  was  intended  to  be  proved  against  him,  that  he 
might  be  prepared  to  defend  himself. 

There  are  no  doubt  various  ways  of  committing  certain  crimes, 
— murder,  for  example,  by  shooting,  stabbing,  poisoning,  etc., — and 
while  in  our  practice  the  vwdris  in  such  cases  is  described  for  the 
information  of  the  prisoner,  so  also  the  attempt  or  inchoate  act 
requires  description  in  the  indictment.  But  as  the  completed 
offence,  under  the  section  in  question  of  the  Criminal  Law  Amend- 
ment Act,  does  not  admit  of  a  variety  of  modes,  and  as,  according 
to  the  judicial  opinion  above  stated,  a  description  of  the  completed 
offence  is  therefore  unnecessary,  it  is  difficult  to  see  why  the  mere 
attempt  should  require  a  description,  or  that  there  can  be  many 
ways  of  committing  such  an  attempt.  Physical  violence,  the  offer 
of  money  and  verbal  seduction,  were  suggested  by  the  Court,  but 
none  of  these  acts  constitute  the  statutory  offence  of  attempting 
unlawful  carnal  connection,  and  it  is  hard  to  conceive  any  public 
prosecutor  raising  an  indictment  on  such  facts.  Physical  violence 
for  the  purpose  indicated  would  amount  to  a  graver  charge  than 
the  statutory  one,  and  bring  the  crime  under  the  common  law 
TioToen  juris  oi  assault  with  intent  to  ravish.  The  offer  of  money 
as  an  inducement,  while  it  might  be  a  circumstance  in  the  case, 
would  fall  short  of  an  attempt  under  the  statute,  and  could  not 
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be  charged  as  a  "inodus  ;  and  the  oflFence  could  noi  be  committed 
by  mei'e  words :  there  is  no  such  offence  as  verbal  seduction. 
The  judgment  of  the  Circuit  Court  contrasts  strongly  with  the 
practice  of  our  English  neighbours.  By  the  common  law  of 
England,  every  attempt  to  commit  a  felony  or  misdemeanour  is 
in  itself  a  misdemeanour,  and  by  statute  (Lord  Campbell's  Act), 
any  person  tried  for  felony  or  misdemeanour  may  be  found  guilty 
of  the  attempt  only,  if  the  evidence  fails  to  prove  the  completetl 
act.  No  question  of  relevancy  as  to  what  amounts  to  an  attempt 
can  thus  be  raised  on  the  indictment,  and,  in  practice,  no  difficulty 
in  this  respect  is  experienced  on -the  evidence.  The  relevancy 
of  such  a  charge  as  was  held  iiTelevant  in  Kdlys  case  admits,  in 
England,  of  no  doubt  or  discussion :  neither  the  modus  of  the 
completed  act  nor  the  attempt  requires  to  be  formulated  :  it  is 
sufficient  if  the  charge  is  laid  in  terms  of  the  statute,  as  was  done 
in  Kelly's  case :  the  prisoner  is  thereby  fairly  certified  of  the 
charge  and  put  in  a  position  to  defend  himself. 

The  subsequent  proceedings  in  Kelly's  case  did  not  justifrthc 
objections  to  the  relevancy.  The  nwdus  proved  to  be  the  only 
one  known  in  such  cases.  The  diet  under  the  Circuit  Court  in- 
dictment having  been  deserted,  the  prisoner  was  re-indicted  before 
the  High  Court  in  January  last,  the  modus  being  thus  set  forth : 
that  the  prisoner  having  induced  the  girl,  a  domestic  servant  in 
his  employment,  to  take  off  her  clothes  and  get  into  bed,  he  did 
then  and  there  take  off  his  trousers  and  lie  down  beside  her, — and 
then  followed  a  description  of  the  physical  attempt  at  connection, 
— information  which  was  neither  necessary  for  the  prisoner  nor 
served  any  useful  purpose  in  the  case. 

With  regard  to  the  description  of  stolen  property,  necessary 
in  every  indictment  for  theft,  there  seems  room  for  simplifying 
•the  specification  of  money,  without  trenching  upon  the  privileges 
of  the  prisoner.  In  our  early  practice  it  was  not  unusual  to  omit 
all  description  of  the  money,  and  sometimes  even  the  amount 
stolen  was  not  stated;  but  now,  while  the  precise  amount  of 
money  stolen  is  necessarily  set  forth,  the  description  is  held 
insufficient  unless  the  species  or  denomination  is  also  stated, — 
information  on  which  head  is  rarely  within  the  knowledge  of  the 
prosecutor,  and  can  only  be  guessed  at.  In  the  case  of  S^nith  arid 
Wishart  (1  Brown  143)  the  indictment  was  held  irrelevant,  which 
simply  charged  theft  from  a  bank  of  £10,715,  5s.  8d.  sterling ; 
and  a  new  indictment  had  to  be  raised,  in  which  the  stolen  money 
was  described  as  various  large  quantities  of  bank  or  bankers*  notes, 
issued,  or  in  course  of  being  issued,  by  the  banking  company,  and 
of  other  bank  or  bankers*  notes,  and  of  gold,  silver,  and  copper 
coin,  the  particular  description  of  the  said  notes  and  coin,  and  the 
amount  stolen  at  any  one  time,  being  to  the  prosecutor  unknown, 
and  amounting  in  all  to  the  sum  of,  etc.  Such  an  expanded 
description,  which  has  been  followed  in  practice  since  the  above 
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case,  really  contains  no  essential  information,  and  might  be  safely 
dispensed  with.  By  Lord  Campbell's  Act  (sec.  18),  English 
practice  has  been  improved  in  cases  of  this  kind,  it  being  un- 
necessary, in  any  indictment  containing  any  averment  as  to 
money,  to  describe  the  same  otherwise  than  as  money,  and  such 
allegation  shall  be  sustained  by  proof  of  any  amount  of  coin, 
although  the  particular  species  of  coin  of  which  such  amount  was 
composed  shall  not  be  proved.  W.  B.  D. 

( To  he  continued. ) 


THE  ORIGIN  AND  HISTORY  OF  THE  HIGH  COURT 

OF  JUSTICIARY. 

NO.  XIV. 

During  the  first  period,  in  the  reign  of  James  IV.,  for  which  the 
records  of  tlie  Justiciary  office  are  blank,  considerable  progress 
appears  to  have  been  made  in  adjusting  forms  and  laying  down 
rules  of  procedure,  in  connection  with  the  administration  of  the 
criminal  law  and  the  conduct  of  business  at  the  Justice  Ayres. 
For  example,  in  1503  the  king  in  Parliament  placed  the  districts 
of  Mawmore  and  Lochaber  under  the  jurisdiction  of  the  Circuit 
Court  of  Inverness;  persons  in  Dowart,  Glentowart,  between 
Badenoch  and  Lome,  as  well  as  the  lordship  of  Lome,  were  for 
some  reason  to  be  tried  at  Perth ;  such  parts  of  Cowal  as  were  not 
included  in  the  Justiciary  district  of  the  Earl  of  Argyle  were  to 
be  held  as  pertaining  to  the  Dumbarton  Court;  and  either  Ayr 
or  Rothesay  was  to  be  the  place  of  trial  for  prisoners  from  Bute, 
Arran,  Knapdale,  Kintyre,  and  Meikle  Cumbray,  or,  to  use  the 
(^uaint  language  of  the  statute,  **  at  the  burgh  of  Air  or  Bute,  at 
our  souerane  lordis  plesure."  These  regulations  give  us  some  idea 
of  the  central  places  to  which  gradually  the  Courts  were  gravitat- 
ing, leaving  out  one  by  one  the  minor  towns,  though  occasionally 
no  doubt  still  visiting  them  when  pressure  of  business  seemed  to 
render  this  desirable.  This  feature  in  the  early  days  of  Circuits — 
for  probably  it  is  only  about  this  time  that  we  may  with  strict 
propriety  begin  to  use  that  word, — this  practice  of  visiting  small 
places  as  necessity  might  demand,  has  now  disappeared,  but  it 
would  often,  even  in  the  present  day,  be  of  the  utmost  value,  and 
enable  evidence  to  be  more  cheaply  and  readily  forthcoming  were 
it  from  time  to  time  adopted.  The  judges  and  advocates  might 
not  find  (][uit<3  such  comfortable  quarters,  the  clerks  of  Court  might 
get  somewhat  hustled  and  squeezed,  and  even  the  great  trumpeters 
might  be  subjected  to  slight  temporary  inconveniences ;  but  the 
good  folks  of  Wick  or  Oban,  or  even  Stornoway,  would  have  a 
sense  of  justice  being  at  their  doors,  withont  the  present  necessity 
for  a  long  and  tedious  journey  to  procure  it.     The  burgh  of 
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Inverness  in  1503  was  made  the  northern  centre  for  the  Justiciar, 
and  the  county  with  Ross  and  Caithness  formed  his  district. 
Again,  the  outlying  Perthshire  parishes  of  Culross  and  Tnlliallan, 
with  the  shire  of  Clackmannan  and  all  the  lands  between  it  and 
Stirling  "  which  cum  to  the  Air  of  Fife,"  were  annexed  to  the 
jurisdiction  of  the  Justiciar  sitting  at  Stirling,  who  also  was  to 
try  cases  from  some  portions  of  Eklinburgh  and  Dumbarton  shires. 
The  lands  of  Buchanan,  Strathblane,  Campsie,  Drymen,  Fintry, 
etc.,  in  the  Lennox,  were  attached  to  the  Dumbarton  Ayres.  Very 
probably  these  re-arrangements  of  the  districts  partly  resulted 
from  the  operation  of  the  Act  of  1487,  which  proA-ided  for  the 
appointment  of    one  or  two    Justiciars,   "ane  or  two  Justicez 

Senerale,"  for  each  side  of  the  Forth.  These  officials  would  no 
oubt  find  it  difficult  to  divide  and  adjust  their  scattered  dis- 
tricts, and  would  endeavour  to  get  them  put  into  workable  shape, 
80  that  each  might  '*  mak  his  Justice  Aire  to  be  sett  and  haldin 
in  al  gudely  haist  in  al  parts  of  the  realme." 

James  IV.,  though  of  verj'  active  habits,  can  perhaps  scarcely  be 
said,  in  some  respects,  to  have  been  possessed  of  that  *'  wisedome 
and  knaulage  "  required  from  the  Justiciars  by  the  Act  of  1487, 
and  an  amusing  instance  of  this  deficiency  may  be  cited  from  a 
curious  letter  written  by  the  king  in  1506,  and  addressed  to  his 
uncle  the  King  of  Denmark.  The  gipsies  who  later  in  this  cen- 
tury became  the  objects  of  severe  penal  statutes,  and  indeed  of 
persecution,  had  just  appeared  in  Scotland,  and  James  IV.  wrote  to 
recommend  to  his  uncle  Anthony  Gawine,  "  Earl  of  Little  Egypt.'* 
This  man  with  his  miserable  following  had  arrived  in  Scotland  on 
what  was  represented,  or  at  least  believed,  to  be  a  pilgrimage,  and 
on  behalf  of  the  band  the  favour  and  protection  oi  the  Danish 
monarch  was  invoked,  it  being  pointed  out  that  wandering 
Egyptians  must  be  better  known  in  Denmark  than  in  Scotland, 
seeing  that  the  former  country  was  nearer  to  Egypt  than  the 
latter.  But  although  in  knowledge  King  James  was  not,  perhaps, 
up  to  the  standard  of  a  Justiciar,  yet  he  and  his  Parliaments 
continued  to  give  practical  proof  of  the  interest  they  took  in  the 
reform  of  criminal  procedure;  and  we  find  in  1509  how  '^itis 
statute  and  ordanit,  because  there  has  bene  grete  abusione  of 
Justice  and  grete  expense  to  the  partys,"  that  all  appeals  from 
inferior  courts,  that  is,  from  any  steward,  bailie,  or  other  officer, 
shall  be  within  fifteen  days  presented  to  the  Justice-Clerk.  It  is 
provided  that  a  Justice  shall  be  appointed,  and  a  Justice- Ayi*e  held 
within  forty  days  for  determining  the  doom  falsed,  and,  lastly,  that 
appeals  from  the  Justice- Ayre  shall  within  fifteen  days  be  pre- 
sented to  the  Clerk  Register  (the  clerk  of  our  Eegistre),  and 
laid  by  that  officer  before  the  king,  who  shall  depute  from  thirty  to 
forty  persons  to  assemble,  they  having  "  poware  as  it  were  in  ane 
parliament  to  decide  and  discuss  the  said  dume."  Difficulties  as 
to  the  division  and  union    of   sheriffships  had,  however,  arisen 
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alread}',  and  the  statutes  dividing  them  were  repealed,  excepting  as 
regards  attendance  at  the  Justice-Ayres,  for  which  purpose  the 
compearance  must  be  made  at  the  customary  places. 

The  Justiciary  records  resume  their  interrupted  course  in  1507, 
with  a  brief  account  of  the  Court,  held  at  Edinburgh,  by  Alex- 
ander, Earl  of  Huntly,  Justiciar,  south  of  the  Forth.  There  is 
nothing  of  importance  to  cite  from  the  proceedings,  though  it  may 
be  interesting  to  mention  that  an  incidental  reference  is  made  to 
the  church  of  Liberton,  in  an  entry  relating  to  an  assault.  On 
loth  January  1507,  Andrew,  Lord  Gray,  Justidaritts  ex  parte 
australi  aqiie  de  Forthy  held  a  Court  in  Edinburgh,  and  on  11th 
February  of  the  same  year,  Archibald,  Earl  of  Argyle  (Ergadie), 
and  Matthew,  Earl  of  Lennox  (Levenax),  also  presided  at  a 
Justice- Ayro  held  in  the  capital.  On  this  occasion  William  Bell, 
of  Erskine,  was  put  upon  his  trial,  and  convicted  of  various 
offences,  including  complicity  and  dealing  with  thieves  and  outlaws. 
For  these  crimes  he  was  hanged.  The  names  of  the  assize  are 
given,  and  may  conveniently  be  mentioned  for  the  purpose  of  illus- 
tration. Bell  was  evidently  a  south  country  man,  and  accordingly, 
among  the  jurors,  a  large  proportion  of  south  country  names  is 
found. 

John,  Lord  Maxwell.  The  Laird  of  Gloseburn. 

Robert,  Lord  Grichton  of  Sanquhar.  The  Laird  of  Dalzell. 

John  CrichtoD.  John  Dalzell,  his  son. 

Nicolas  M'Bndr.  Edward  Kirkpafcrick. 

The  Laird  of  Amysfield.  Nicolas  Nelson. 

The  Laird  of  Glendonwyn.  The  Laird  of  Covintoune. 

The  Laird  of  Howlachts.  Adam  Joh[ne8]toune. 

John  of  [MJarjoribanks. 

On  the  following  day  (12th  February  1507),  Patrick,  Earl  of 
Bothwell  TBoithuile),  Lord  Halis,  presided  as  Justiciar  at  Edin- 
burgh, ana  three  days  later,  at  the  same  place,  we  have  Andrew, 
Lord  Avandale,  on  the  bench.  At  this  Circuit  a  curious  case  of 
"stouthrief "  by  way  of  "mummyn"  was  tried,  certain  sums  of 
money  having  been  in  this  way  obtained  "  sub  silentio  noctis  "  from 
Sir  Donald  MofFet,  chaplain,  "  ex  sua  camera  prope  ecclesiam  de 
Craggy."  Symson,  the  man  accused,  was  hanged,  and  Pitcaim 
in  a  note  grimly  observes,  referring  to  the  trial,  that  *^  the  facili- 
ties which  these  licentious  festivities  (mummings  at  the  New  Year) 
afforded  to  commit  robberies  induced  a  severer  measure  of 
punishment  in  cases  of  this  dishonouraile  sort,  whilst  murderers, 
etc.,  were  allowed  to  compound  for  their  atrocious  crimes." 

Lord  Avandale  again  held  a  Court  on  17th  February  1507  ; 
John,  Lord  Drummond,  as  deputy  of  Lord  Gray,  held  another  on 
3rd  March ;  Alexander  Lauder  (Laudir),  Provost  of  Edinburgh, 
and  deputy  of  Lord  Gray,  presided  on  26th  March ;  and  on  5th 
June,  the  Earls  of  Argyle  and  Lennox,  with  Provost  Lauder,  sat 
apparently  in  banco  as  Justiciars.    All  these  courts  were  held  in 
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Eldmbargh  ;  indeed  the  second  volnme  of  the  records  deals  largely, 
almost  exclusively,  with  the  proceedings  of  the  Justiciars  in  that 
city. 

On  the  16th  Jnne  1508,  Lord  Avandale,  and  Provost  Lauder, 
of  Edinburgh,  presided  there  as  Justiciars  **et  locum  tenentes 
depntati  Andree  Domino  Gray,  Justiciarij  Generalis."  We 
cite  the  words  of  the  record,  as  this  seems  the  fii"st  instance  in 
the  Books  of  Adjournal  of  the  use  of  the  designation,  now  so 
familiar,  Justice-General.  It  has  already  been  mentioned,  how- 
ever, that  the  term  was  applied  to  the  Justiciars  in  an  Act  of  the 
last  year  of  James  IIL,  although  not  to  an  individual.  The 
Western  Highlands  at  this  time  weiv,  it  is  well  known,  in  a  state 
of  even  more  than  chronic  disorder,  and  in  order  to  repress  the 
constant  crimes  and  disturbances  the  utmost  pains  of  the  law  very 
speedily  were  dispensed  to  those  amongst  the  many  murderers  and 
outlaws  on  whom  the  officers  of  justice  could  lay  their  hands.  At 
this  particular  sederunt  the  tlusticiars-deputewere  engaged  in  dis- 
posing, amongst  other  cases,  of  the  indictment  preferred  against 
a  man  rejoicing  in  the  Highland  and  suggestive  name  of  '*  Donald 
Mole  Makalester/'  who  had  slain  several  persons  at  Innermessane, 
besides  having  committed  other  outrages  in  Kintyre.  Donald  was 
hanged,  and  Lord  Avandale,  with  the  Provost  also,  awarded  the 
last  penalty  of  the  law  to  a  robber  from  the  Dumbarton  district 
named  "  Auchane  M'Conoquhydoy." 

The  next  two  recorded  sittings  were  both  in  Edinburgh,  viz. 
19th  July  1508,  with  Matthew,  Earl  of  Lennox,  and  Patrick:,  Earl 
of  Bothwell  (Lord  Haliis)  on  the  bench,  and  7th  October  1508, 
when  Alexander,  Earl  of  Huntly,  as  deputy  of  Lord  Gray,  pre- 
sided. The  same  nobleman  was  also  acting  Justiciar  two  days 
afterwards,  when  Cuthbert  Laudir  of  Toclrik  was  convicted  of 
reset,  treasonable  communings  with  rebels,  etc.,  and  amongst  the 
assize  assembled  to  trv  him  were  Walter  Cranstoun  of  tliat  ilk, 
Thomas  Cranstoun  of  Dodd,  Archibald  Heriot.  George  Gordon  of 
Megmer,  and  Alexander  Scot  of  Howfurd.  The  occurrence  of  the 
name  Heriot  in  Edinburgh  so  early  in  this  century  will  be  noticed 
with  interest,  as  will  also,  probably,  the  fact  that  amongst  those 
fined  by  the  Justiciar  were  Andrew  Ker  of  Femiehirst  (Famy- 
hirst)  and  George  Douglas  of  Bonjedward  (bone  Jedworth). 

The  year  1508  was  made  memorable  in  the  south  of  Scotland 
by  the  terrible  faction  fight  on  Dumfries  Sands  between  the 
Maxwells,  under  the  lord  of  that  name,  and  the  followers  of 
Lord  Crichton  of  Sanquhar,  led  by  their  chief.  Many  fell  on  both 
sideSy  but  the  Maxwells  prevailed,  and  their  opponents  fled  in 
confusion.  We  have  mentioned  the  battle  in  order  to  say  that  out 
of  it  arose  not  a  few  cases  for  the  Justiciar,  Lord  Gray,  who  was 
no  doubt  in  Dumfries  the  same  year,  as  he  was  certainly  holding 
a  Court  at  Kirkcudbright  in  the  latter  end  of  autumn,  and  the 
fight  had  occurred  in   September.    The    Laird    of    Lochinvar 
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(Gordon)  figured  largely  in  the  Kirkcudbright  Court  as  a  cautioner 
for  numerous  friends  and  defendants  charged  with  many  and 
varied  acts  of  violence  or  oppression.  The  narrative  of  the  pro- 
ceedings show  that  the  Bishop  of  Candida  Casa  (Whithorn) 
exercised  his  ecclesiastical  rights  on  one  occasion  at  this  Circuit 
Court,  bj'  replegiating  *'  ad  previlegium  ecclesie  **  a  man  named 
M*LelIan  ;  and  another  curious  reference  to  independent  and 
sepamte  jurisdictions  is  found  in  these  terms,  *STacobus  Magge 
de  Plomtoune  convictus  de  arte  et  parte  convocationis  legiorum 
domini  nostri  Regis  in  comitiva  cum  Domino  de  Bomby  tempore 
curie  apud  le  *  standand  stane '  in  Drumdranan  per  eundem 
dominum  tente."  The  offence  had  been  committed  in  1504, 
but  evidently  the  Laird  of  Bomby  enjoyed  some  particular  juris- 
diction of  his  own,  and  held  his  Courts  at  the  Standing  Stone  of 
Dnndrcnnan,  perhaps  in  continuation  of  a  practice  handed  down 
from  j)rehistoric  times,  when  the  stone  had  been  the  "  place  de 
justice  "  for  the  surrounding  district. 

The  Laird  of  Bomby,  however,  had  not  always,  even  at  this 
Court,  very  clean  hands,  for  we  find  him  surety  for  a  clansman  of 
his  own,  John  M'Lellan  in  Kirkcudbright,  who  had  been  con- 
victed ("  de  arte  et  parte  rapine  duorum  le  hogshed  vini  Gas- 
conie  ")  of  being  art  and  part  in  the  stouthrief  of  two  hogsheads 
of  Gascony  wine  from  Patrick  Forstar  in  Kirkcudbright.  Now 
the  Laird  himself  appears  to  have  been  mixed  up  with  this  aifair, 
and  probably  had  as  thorough  appreciation  of  good  claret  as  his 
kinsman,  for  on  21st  October  1508  an  assize  was  assembled  to 
try  the  Laird  of  Bomby  for  the  offence  of  carrying  oft*  Gascony 
wine  from  the  very  same  person,  Forstar,  and  though  there  were 
other  charges  against  him,  this  particular  one  referred  no  doubt 
to  the  same  offence  as  that  for  which  he  became  surety  for  John 
M'Lellan.  The  entry  in  the  record  relating  to  this  trial  has  been 
made  with  special  care,  it  is  full  and  particular,  and  the  jury  who 
tried  Bomby,  as  Pitcairn  remarks,  comprised  twelve  persons,  a 
very  unusual  number  in  Scotland  at  the  time — an  odd  number  of 
persons,  often  fifteen,  being  always,  for  manifest  reasons,  preferred. 
The  twelve  jurors  were — 


Sir  Gavin  Koniiedv. 

The  Laird  of  Gaitgirtli. 

The  Laird  of  Cardoness  (Cordinis). 

David  Craufurd  of  tlie  Kerse. 

The  Laird  of  Dalbeattie  (Dalbaty). 

Kobert  Langmur. 

John  Crichton  of  Hartwood. 


Georpje  Langmnr. 

David  Sinclair. 

Sir  Alexander  M  'CiiUoch  (?  of  My  re- 

ton). 
John  Mnrhede  of  BuUes. 
John  Sloan  (Slowane)  of  Garroche. 


But,  after  all,  a  taste  for^ claret,  however  wrongly  acquired,  was 
not  the  worst  of  the  Laird  of  Bomby's  offences,  for  he  was  also 
accused  of  forging  the  king's  letters :  *'  Proditorie  finctionis 
unius  litere  supremi  domini  nostri  Regis  capiendo  signetum  ab 
una  antiqua  litera  et  aiSgendo  signetum  uni  litere  pro  relaxaciono 
Andree  Domini  Heres  a  cornu  Regis  "  (of  the  felonious  forgery 
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of  a  letter  of  our  Sovereign  Lord  the  King,  bj  taking  a  seal  off 
an  old  letter  and  afiixing  it  to  a  letter  for  the  release  of  Andrew, 
Lford  Herries,  from  the  King*s  horn).  The  bold  laird  must  have 
been  also  quarrelsome  and  insolent,  as  he  appears  on  one  occasion 
to  have  knocked  one  of  the  monks  of  Dnndrennan,  called  Shanks, 
o£F  his  horse,  and  on  another  to  have  ill-used  an  officer  of  the 
Abbot, 

Andrew,  Lord  Gray,  in  1508  was  at  Wigtown  as  Justiciar  on 
23rd  October,  two  days  after  Kirkcudbright  Court,  while  by  30th 
October  he  had  reached  Ayr,  so  that  probably  his  conjectured 
visit  to  Dumfries  may  have  taken  place  earlier  in  the  same  month. 
The  sittings  at  Ayr  lasted  a  considerable  time,  and  a  good  deal  of 
business  was  got  through.  We  may  notice  among  the  cases  men- 
tioned one  in  which  Patrick  Boyd,  brother  of  the  Laird  of  Row- 
allan,  Nigel  Smith  in  Gardrum,  John  Cnthbertson  in  Clerklands, 
and  others  were  charged  with  assembling  in  force,  to  obtain  posses- 
sion of  the  office  of  parish  clerk  (clericus  parochialis)  of  Stewarton, 
against  Cunynghame  of  Cunynghameheae,  but  from  a  subsequent 
entry  we  learn  that  the  Canyngharaes  themselves  w^ere  in  trouble 
at  the  same  Justice  Ayre  on  account  of  various  acts  of  oppression, 
one  victim  being  a  lady  of  their  own  family,  *'  Elizabeth  Ross,  Lady 
of  Cunynghamehede/'  whom  they  deprived  of  her  lands  and 
rights,  whilst  another  charge  of  the  same  kind  referred  to  the 
"Abbot  and  convent  of  the  monastery  of  Kilwjrnning." 

One  expression  we  have  observed  as  occurring  repeatedly  in  the 
record  with  reference  to  the  charges  preferred  against  various 
persons,  but  especially  in  connection  with  cases  in  which  Hngh, 
Earl  of  Eglinton,  was  concerned,  and  that  is  "  le  saufgard  domini 
nostri  Regis."  It  seems  that  this  special  grant  of  safeguard, 
most  valuable  if  it  were  duly  respected,  was  given  in  those 
troublous  times  generally  to  persons  going  on  a  journey,  but 
also  to  individuals  and  communities,  —  tne  Earl  of  Eglinton 
and  the  Abbey  of  Kilwinning  being  instances  in  point.  To 
violate  the  safeguard  was  to  defy  the  royal  prerogative,  and  con- 
sequently to  commit  a  grave  offence  constructively  amounting 
almost  to  rebellion,  but  even  this  scarcely  acted  as  a  sufficient 
deterrent  on  what  may  be  termed  the  native  brutality  of  the  age. 
Life  in  Scotland,  at  this  period,  was  marked  by  a  violence  and  dis- 
regard of  law  that  treated  all  persons  alike,  and  was  as  unsparing 
to  defenceless  women  as  to  an  enemy  in  the  field.  Take,  for 
example,  the  case  of  John  Schaw  of  Haly,  who  with  William 
Schaw,  Matthew  Craufurd,  Colin  Campbell  (perhaps  of  the 
Loudoun  family),  and  other  accomplices,  about  midsummer  1508, 
proceeded  to  Garclaucbe,  the  residence  of  "  Margaret  Mongumiy, 
Lady  of  Crechdow,"  and  after  pillaging  her  goods  and  committing 
other  acts  of  violence,  including  the  illegal  shutting  up  of  her 
cattle  without  penning  them  in  a  *' pyndf aide,"  finished  by  a 
personal  assault,  which  is  described  thus,  '^projiciendo  unam  lapidem 
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extra  quaudain  fenestram  et  caput  ipsiiis  Margarete  fringendo  et  in 
vulgari  *  feld  her.' "  In  another  case  a  Dalmellington  man,  named 
Stephen  Anderson,  was  convicted,  along  with  others,  of  attacking 
Thomas  Corry  of  Kelwode,  and  besieging  him  in  the  clachan  of 
Dalmellington.  His  punishment  was  a  fine  of  five  pounds,  only- 
two  pounds  more  than  the  penalty  inflicted  on  Alexander  Campbell 
of  Skerrington,  who  had  been  proved  guilty  of  fishing  during  the 
close  season  in  the  Lougar  Water. 

So  onward  runs  the  roll  of  tribal  feuds  amongst  Kennedys, 
Fergussons,  Oraufurds,  Cunynghames,  and  Montgomeries,  with 
crimes  their  constant  and  natural  result.  The  Court  lasted  for 
ten  days,  and  on  the  last  day,  if  we  are  right  in  the  deduction, 
there  was  a  charge  which  seemed  to  point  to  something  like  a 
piratical  expedition.  In  the  description  of  the  property  there  is 
certainly  a  specific  allusion  to  Ireland,  and  Pitcairn  conjectures 
that  a  place  called  *'  Cregforgus "  means  "  Carrick  Fergus."  If 
this  be  so,  the  remission  granted  to  John  Hamilton  of  Bargany 
by  the  Justiciar  may  really  have  had  some  reference  to  a  filibustering 
attack  on  the  Ulster  coast. 

Andrew,  Lord  Gray,  "Justiciar  south  of  the  Forth,"  held  a 
Court  in  Edinburgh  on  25th  November  1508,  and  in  the  first  entry 
we  find  mention  of  Robert  Douglas  of  Lochleven,  the  name  of 
whose  family  was  so  soon  to  become  historical.  He  had  been 
summoned  to  produce  a  man  charged  with  the  murder  of  David 
Scot^  near  the  Kirk  of  Strathmiglo,  but  he  failed  to  bring  up  the 
accused.  The  Earls  of  Huntly  and  Argyle  sat  as  Justiciars  at  a 
Court  held  in  Edinburgh  on  26th  January  1509.  They  are  described 
as  being''  specialiter  constituti/'  and  it  may  be  that,  in  cases  of  the 
deputies  at  all  events,  a  commission  was  specially  issued  for  each 
Justice  Ayre, — ^just  as  in  England  to  this  day  there  is  a  special 
commission  issued  for  each  Circuit,  in  which  are  included  not  merely 
the  names  of  the  judges  set  down  for  it,  but  those  of  every  Queen's 
Counsel,  so  that  if,  from  illness  of  a  judge,  or  exceeding  great 
pressure  of  business,  assistance  is  required,  any  of  the  Counsel 
for  the  Crown  can  be  made  available  to  try  all  prisoners,  not 
even  excluding  those  charged  with  capital  crimes.  William 
Carruthers  in  Clonhede  was  convicted  at  this  Justice  Ayre,  in 
January  1509,  of  having  sent  cattle  to  England,  and  the  sen- 
tence passed  upon  him  was  that  of  forfeiture  of  all  lands  and 
goods,  and  to  be  drawn  and  hanged.  It  would  not  be  easy  to  com- 
prehend the  cause  of  this  severity,  did  we  not  bear  in  mind  that 
owing  to  continual  devastation,  the  Border  men  were  often  in 
great  straits  for  food,  and  consequently  anything  like  an  export 
trade  of  cattle  to  England  would  have  reduced  them  to  starva- 
tion point.  From  a  similar  sentence,  pronounced  on  Patrick 
Dinwoodie  (Dunvedy),  we  learn  of  the  murder  shortly  before  this 
of  the  Laird  of  Glendonwyn.  The  Earls  of  Huntly  and  Argyle 
again  acted  as  Justiciars  in  Edinburgh  on   the  13th  February 
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in  the  same  year,  and  the  following  day  were  replaced  by  Lord 
Gray  himself. 

In  the  proceedings  of  a  Court,  held  on  3rd  May  1509  by  Lord 
Oray  in  Edinburgh,  occurs  what  wc  believe  to  be  the  first 
reference  to  an  **  Act  of  Adjournal "  under  that  particular  name. 
It  is  in  these  terms : — "The  quhilk  day  in  jugement  the  larde  of 
Dnndas  wamit  and  requirit  Andro  £lphinstoune  of  the  Selmys  to 
resave  fra  him  viij"  lib.  usuale  money  of  Scotlande,  this  day  xv 
dais  nixt  to  cum,  for  the  redeeming  and  outquitting  of  ane  quarter 
of  the  lands  of  Blairmukk,  Hand  in  the  Sheriffdom  of  Lanerk, 
ef  tor  the  tenor  of  ane  reversioun  tbereapon  maide,  and  herefor 
the  said  larde  of  Dundas  askit  an  act  of  the  adjomal." 

{To  be  continued.) 


THE  MUTUAL  RIGHTS  AND  DUTIES  OF  THE 

BENCH  AND  BAR.i 

Mr.  President  and  Gentlemen, — I  must,  of  course,  assume 
that  you  expect  from  me  this  afternoon  nothing  approaching  a  full 
discussion  of  this  subject  which  has  been  assigned  to  me.  It  is 
too  vast  for  the  limited  time  at  my  disposal,  either  for  the  study 
of  its  bearings  or  its  discussion  before  you.  When  we  have  once 
fully  determined  what  are  the  mutual  rights  and  duties  of  the 
bench  and  bar,  we  have  laid  down  rules  of  action  which  serve  as 
guides  in  a  very  large  section  of  the  life  of  the  lawyer  and  the 
judge. 

I  can  only  pi*etend  now,  however,  to  make  a  few  observations 
as  to  some  of  the  most  obvious  of  these  rights  and  duties,  and  I 
do  this  more  in  the  way  of  starting  than  of  exhausting  a  discussion. 

It  is  certainly  not  a  waste  of  time  to  direct  our  minds  specially 
to  such  subjects.  An  understanding  of  them  will  assuredly 
conduce  largely  to  not  only  the  comfortable  but  the  effective 
performance  of  the  duties  of  our  profession,  and  few  things  will 
have  greater  influence  in  promoting  and  maintaining  the  honour 
and  respect  with  which  that  profession  is  regarded  by  the  public. 
I  propose  to  look  at  some  of  those  rights  and  duties  as  connected 
with  the  contact  of  bench  and  bar  in  open  Court. 

Few  or  none  of  us  but  remember  the  time  wlien  we  looked  upon 
Courts  of  justice  with  a  much  greater  feeling  of  respect  than  that 
with  which  we  now  regard  them.  I  do  not  believe  that  thb  is 
due  to  the  degeneracy  of  the  Courts  in  the  matter  of  learning  or 
integrity.  It  is  due  partly  to  the  fact  that  familiarity  has 
destroyed  much  of  the  sense  of  dignity  with  which  they  impressed 
us,  and  partly  to  the  fact  that  many  of  our  Courts  are  not,  in  fact, 
as  dignified  in  manner  as  they  used  to  be.     But  to  w^iichever 

*  An  address  dclivei-ed  "before  the  Alleghany  County  Bar  Association,  Pittsbui^, 
Pa.,  by  S.  A.  M*Clung,  Esq. 
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caose  we  refer  it,  we  perceive  that  this  lessening  respect  is  due 
directly  or  indirectly  wholly  to  the  failure  or  knowledge  of  the 
failure  on  the  part  of  the  bench  and  bar  to  observe  and  respect 
their  mutual  rights  and  duties.  Judges  are  as  learned  and  lawyers 
as  able  and  eloquent  now  as  they  were  years  ago,  or  if  they  are 
not,  even  this  may  be  traced  to  the  cause  to  which  we  are  now 
adverting. 

Is  it  not  time  that  we  should  pause  and  soberly  consider  the 
question  as  to  whether  we  are  not  doing  a  grave  injury  to  our- 
selves and  the  profession,  whose  interests  are  for  the  time  being 
committed  to  our  keeping,  by  suffering  the  want  of  dignity  and 
courtesy  which  obtains  in  our  Courts  at  the  present  day?  Far  be 
it  from  me  to  advocate  anything  which  will  have  a  tendency  to 
produce  a  race  of  dude  practitioners.  Let  us  have  nothing  which 
will  substitute  dandyism  for  force  and  knowledge  of  the  law.  Let 
us  by  no  means  be  so  courteous  to  any  one  as  to  sacrifice  in  any 
degree  the  interests  of  those  whom  we  represent.  We  have  not 
sworn  that  we  will  at  all  times  be  Chesterfields  in  manner ;  but 
we  have  sworn  to  be  faithful  and  true  to  our  clients ;  and,  besides, 
are  bound  by  all  considerations  which  weigh  with  honourable  and 
upright  men  not  to  betray  those  who  have  confided  their  interests 
so  fully  and  entirely  to  our  keeping. 

Thei-e  is,  however,  a  certain  degree  of  manly  courtesy  which 
tends  directly  to  the  due  and  proper  administration  of  justice  and 
to  the  production  and  development  of  able  and  learned  judges  and 
lawyers. 

The  result  in  any  given  case  depends  upon  the  joint  labours  of 
the  counsel  engaged  in  it  and  the  judge  who  sits  upon  the  bench 
to  try  it  Do  not  the  plainest  dictates  of  common  sense  teach  us 
that  that  result  will  be  better  when  there  is  the  proper  degree  of 
harmony  amongst  the  agents  than  when  there  is  unseemly  discord  ? 
1  say  unseemly  discord  or  contention.  I  do  not  mean  to  advocate 
a  courtesy  which  will  make  a  lawyer  forget  that  he  is  working  for 
his  oum  and  not  his  antagonist's  client.  I  do  not  mean  to  exclude 
vigorous  professional  strife  between  opposing  counsel.  I  do  not 
even  mean  to  exclude  a  reasonable  amount  of  temper  between 
them  in  a  proper  case.  I  refer  more  particularly  to  the  harmoni- 
ous working  of  the  judge  and  the  lawyers.  I  would  exclude  the 
assumption  on  the  part  of  attorneys  when  a  judge  appears  to  di£Fer 
with  them,  either  that  he  is  unfair  towards  them  or  that  he  is 
unwilling  to  be  convinced  that  he  is  wrong. 

It  is  true  that  we  are  apt,  when  we  have  studied  a  given  pro- 
position and  convinced  ourselves  that  it  is  perfectlv  clear,  to 
conclude  that  he  who  does  not  see  it  as  we  do  must  oe  wilfully 
blind,  and  are  apt,  when  our  feelings  are  deeply  enlisted,  to 
display  some  heat ;  yet  we  can  at  all  events  cultivate  a  respect  for 
tlie  honesty  and  fairness  of  intent  of  those  who,  by  reason  of  their 
very  position,  must  needs  disappoint  one  party  or  the  other.    I 
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would  further  exclude  the  assumption  by  lawyers  that  they  have 
no  interest  in  maintaining  the  dignity  of  the  Court.  They  are  a 
part  of  it.  It  is  there  that  they  must  fight  their  battles  and  achieve 
their  triumphs  or  suffer  their  defeats.  Can  we  not  learn  that  it  is 
better  for  us  to  strive  in  a  courteous  and  dignified  manner  than 
to  wrangle  in  such  way  as  to  convince  others  that  we  are  not 
worthy  of  their  respect,  by  showing  them  that  we  do  not  respect 
ourselves  ? 

It  is,  however,  an  indisputable  fact  that  the  great  burthen  of 
responsibility  for  maintaining  the  dignity  of  the  Court  rests 
primarily  upon  the  judge  who  presides.  In  the  first  place,  by  his 
method  of  conducting  business  he  can  encourage  and  promote 
proper  conduct  in  those  who  practise  before  him.  No  observant 
man  can  fail  to  see  the  vast  influence  for  good  or  ill  which  the 
bench  lias  over  the  manners  of  the  bar.  No  bar  will  permit  its 
members  to  treat  discourteously  a  courteous  and  fair  judge.  The 
influence  and  authority  of  his  position  aid  him  greatly.  He  cer- 
tainly has,  too,  great  inducements  to  treat  courteously  and  hear 
patiently  those  who  practise  before  him.  Under  such  circum- 
stances a  judge  really  gets  the  benefit  of  the  lawyers'  aid  in  build- 
ing up  his  own  reputation.  Not  only  because  his  reputation  is 
necessarily  a  part  of  that  of  the  Court,  but  also  because  under 
such  circumstances  lawyers  will  work  with  a  will  to  honestly  give 
to  a  judge  the  benefit  of  their  best  labour  in  collecting  all  the 
learning  bearing  upon  a  particular  point,  and  in  aiding  him  to  a 
correct  conclusion  in  each  particular  case. 

It  seems  to  me  that  a  judge  must  have  little  tact  if  he  cannot, 
even  if  he  is  elevated  to  the  bench  without  possessing  much  learn- 
ing, with  the  aid  of  a  bar  properly  managed  and  encouraged, 
succeed  in  administering  the  duties  of  his  high  office  in  a  learned 
and  dignified  manner,  and  acquiring  an  enviable  reputation  as  a 
judge.  Beyond  this,  the  judge  must  so  act  as  to  secure  the  hearty 
and  industrious  co-operation  of  his  bar,  or  the  interests  of  justice 
suffer.  No  one  who  is  fit  to  sit  upon  the  bench  will  for  a  moment 
pretend  that  he  knows  so  much  that  it  is  impossible  for  him  to 
receive  light  from  any  lawyer  who  will  study  his  case.  It  is  im- 
possible for  any  judge  to  decide  his  cases  properly  without  the  aid 
of  the  bar.  I  have  no  confidence  in  cases  of  any  difiiculty  what- 
ever, decided  without  full  argument ;  nay,  more,  I  have  no  con- 
fidence in  cases  decided  without  full  oral  argument.  Those  Courts 
which  are  bringing  into  vogue  the  practice  of  dispensing  with 
oral  argument  are,  in  my  opinion,  doing  it  at  the  expense  of  the 
destruction  of  a  noble  profession,  and  the  ultimate  irremediable 
injury  of  the  science  of  the  law.  There  is,-  there  can  be,  no 
substitute  for  oral  argument. 

Says  Judge  Dillon :  As  a  means  of  enabling  the  Court  to 
nderstand  the  exact  case  brought  thither  for  its  judgment — as  a 

ins  of  eliciting  the  very  truth  of  the  matter,  both  of  law  and 
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fact,  there  is  no  substitute  for  oral  argument.  None !  I  distrust 
the  soundness  of  the  decision  of  any  case,  either  novel  or  complex, 
which  has  been  submitted  wholly  upon  briefs.  Speaking,  if  I 
may  be  allowed,  from  my  own  experience,  I  always  felt  a  reason- 
able assurance  in  my  own  judgment  when  I  liad  patiently  heard 
all  that  opposing  counsel  could  say  to  aid  me,  and  a  very  diminished 
faith  in  any  judgment  given  in  a  cause  not  orally  argued.  Mis- 
takes, errors,  fallacies  and  flaws  elude  us  in  spite  of  ourselves 
unless  the  case  is  pounded  and  hammered  at  the  bar.  This  mis- 
chievous substitute  of  printers'  ink  for  face-to-face  argument  im- 
poverishes our  case  law  at  its  very  source,  since  it  tends  to  prevent 
the  growth  of  able  lawyers,  who  are  developed  only  in  the  conflicts 
of  tlie  bar,  and  of  great  judges,  who  can  become  great  only  by 
the  aid  of  the  bar  that  surrounds  them. 

But  no  lawyer  will  prepare  himself  for  an  oral  argument  unless 
he  has  reasonable  assurance  that  he  will  be  listened  to  patiently 
and  courteously  when  he  comes  into  Court.  Doubtless,  lawyers 
will  often  talk  uselessly,  but  better  that  than  that  they  should 
not  talk  at  all,  and  thereby  the  interests  of  justice  should  suffer. 
A  Court  should  be  not  only  a  place  where  cases  are  argued,  but 
a  school  where  lawyers  are  trained  to  make  arguments.  Hence 
arguments,  within  reason,  when  prepared,  should  be  listened  to, 
whether  made  by  lawyers  young  or  old.  Young  lawyers  who  are 
fresh  from  the  study  of  foundation  principles,  and  who  have 
industriously  studied  a  case,  are  by  no  means  to  be  despised  when 
heads  are  put  together  for  the  purpose  of  arriving  at  the  true 
decision ;  and,  besides,  those  who  are  now  young  lawyers  are  one 
day  to  do  the  important  work  of  our  Courts.  I  would  most 
respectfully  submit  to  the  judges  before  whom  they  practise, 
whether  they  are  doing  their  duty  if  they  fail  to  patiently  hear 
their  causes,  not  only  for  the  sake  of  the  men  and  the  causes 
themselves,  but  also  for  the  sake  of  the  training  for  future  work 
which  is  thus  afforded. 

If  the  advantages  of  one  course  are  great,  the  disadvantages  of 
an  opposite  one  are  no  less  marked.  I  need  not  describe  to  you 
the  discomfort  of  a  Court  where  judges  and  lawyers  have  lost 
their  tempers,  and  feel  sore  over  treatment  received.  You  have  all 
seen  such  things.  Such  a  state  of  things  is  unpleasant  to  every 
one,  profits  no  one,  and  hurts  many.  It  absolutely  destroys  the 
dignity  of  the  Court.  Disrespectful  and  insulting  remarks  are 
often  made  by  the  judge  to  lawyers,  and  the  judge  who  can  treat 
his  bar  with  disrespect  and  be  himself  treated  with  real  respect, 
has  yet  to  be  discovered.  He  may  enforce  the  observance  of  a 
formal  outward  respect,  but  it  is  only  outward.  It  presents  the 
case  of  the  lawyer  who  was  threatened  with  a  fine  for  expressing 
his  want  of  respect  for  the  Court,  and  who  defended  himself  by 
asserting  that,  on  the  contrary,  he  had  carefully  concealed  that 
want  of  respect. 
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Is  it  not  tlie  duty  of  the  jnd^  as  well  as  the  bar  to  treat  the 
Coart  with  respect,  and  are  not  the  lawyers  in  attendance  and 
transacting  business  a  part  of  the  Conrt  ?  The  Court  is  not  the 
mere  person  of  the  jadge.  Lawyers  understand  that  when  they 
come  into  Court  to  transact  the  business  of  their  clients,  and  carrv 
themselves  properly,  they  liave  just  as  well-ascertained  a  standing 
there  as  any  one  else.  The  jadge  is  for  most  purposes  the  special 
organ  and  representative  of  the  Court,  and  lawyers  are  bound  to 
treat  him  with  respect,  but  this  does  not  involve  any  obligation 
upon  their  part  to  forget  or  lay  aside  their  manhood.  If  we  arc* 
to  have  lawyers  who  will  briug  honour  and  dignity,  and  not 
shame  and  disgrace  upon  a  Court,  tlien  we  must  have  lawyers 
who,  coming  into  Court  as  rnen^  respecting  themselves  and 
demanding  respect  as  such,  shall  find  their  claims  recognised  and 
appreciated. 

Let  US  remember,  however,  always,  that  in  things  human  per- 
fection is  seldom  or  never  attained.  Let  us  remember  the  annov- 
ances  which  beset  bench  and  bar  in  practice.  Let  us  remember,  too, 
that  men  honest,  fair,  generous  and  courteous  at  heart,  f  rec[uently 
have  the  misfortune  to  possess  quick  tempers ;  and  that  sometimes 
with  men  striving  earnestly  to  do  their  full  duty,  an  unexpected 
annoyance  suddenly  destroys  both  dignity  and  courtesy.  I  err 
in  saying  **  Let  us  *  remember "  —  lawyers  do  remember  these 
things.  They  are  of  all  men  most  generous  in  forgiving  errors. 
All  they  ask  of  those  with  whom  they  deal  is  honest  purpose  and 
earnest  eflfort  to  do  right.  With  this,  the  seventy  times  seven 
occasions  for  forgiveness  or  forbearance  exhaust  not  their 
patience. 


^orres|ionlienee. 

THE  «  CASUALTY  "  QUESTION  AGAIN. 

(7*0.  the  Editor  of  the  Journal  of  Jufisprudeucc) 

Sib, — I  have  read  with  interest  the  letter  which  appears  in  your 
June  number  signed  Simplex,  and  feel  sure  that  your  corre- 
spondent must  be  gratified  that  his  suggestion  is,  practically, 
proposed  to  be  given  eflfect  to  by  section  1  of  the  Conveyancing 
(Scotland)  Acts  Amendment  Bill,  introduced  into  Parliament  by 
the  Lord  Advocate  and  Solicitor-General.  Proceeding  exactly 
upon  the  lines  followed  by  Simplex, — ^the  cases  of  hardship  indi- 
cated in  the  second  paragraph  of  his  letter, — I  would  suggest  tlie 
insertion  of  an  additional  clause  in  that  Bill  to  the  following 
effect: — "A  superior  shall  be  entitled  to  payment  of  only  one 
casualty  at  a  time  in  respect  of  the  same  holding, — that  is  to  say, 
he  shall  be  entitled  to  payment,  from  the  proprietor  in  possession 
of  the  lands  at  the  date  of  demand,  of  a  casualty  calculated  as  at 
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the  date  of  such  proprietor's  infeftment  or  of  the  death  of  the  last 
entered  vassal  who  paid  a  casualty  (whichever  of  these  events  is 
last  in  date),  but  he  shall  not  be  entitled  to  a  casualty  in  respect 
of   any  implied   entries   (one   or  more)  which   have  intervened 
between  the  entry  of  such  last  entered  vassal  and  the  date  when 
the  present  proprietor  acquired  the  lands ;  and  the  present  pro- 
prietor shall  be  considered  an  heir  or  singular  successor  according 
to  his  relationship  to  such  last  entered  vassal."     Since  the  passing 
of  the  Conveyancing  Act  of  1874,  there  have  been  several  cases  in 
the  Court  of  Session  as  to  the  basis  of  calculation  of  the  casualty 
])ayable  by  a  singular  successor, — whether  the  year  s  rent  to  be 
taken  was  that  at  the  date  of  demand  or  at  the  date  when  the 
casualty  could  have  been  demanded ;  and  the  result  of  the  decisions 
in  these  cases  has  been  to  make  a  material  alteration  on  the  old 
law,  and   to   render  a  casualty  of  composition   now   due   when 
demandahley  not  merely  when  demanded  as   formerly.    But  if  a 
composition  is  due  when  demandable,  can  aught  short  of  the  long 
negative  prescription  cut  down  the  superior's  right  to  it,  and  can 
he  not,  therefore,  demand  two  or  more  casualties  at  the  same  time 
in  respect  of  the  same  holding  ?     The  case  of  Mminsey  v.  Palmer^ 
20th  November  1884  (12  Ret.  236),  although  it  touches  upon  this 
point,  does  not,  I  think,  directly  settle  it ;  but  the  subject  is  so 
fully  discussed  in  your  article  on  that  case  (vol.  xix.  p.  177),  that 
1  need  not  do  more  than  add  that  it  would  be  well  to  have  the 
doubt,  even  though  groundless,  settled  by  a  legislative  enactment 
in  somewhat  similar  terms  to  those  I  have  suggested  above- 
While,  however,  I  agree  with  Simplex  in  his  conclusion,  I  ven- 
ture to  differ  from  several  of  his  premises,  for  he  here  and  there 
runs  a  tilt  at  feudal  conveyancing,  after  the   manner  of  many 
modern  reformers,  as  if  the  feudal  system  were  to  blame  for  most 
evils  under  the  sun.     Now  I  think  that  lately  Scotch  Convey- 
ancing has  been  too  much  spoken  of  and  written  about  as  a  feudal 
system,  partly  by  people  who  would  apparently  have  us  believe 
that  if  all  traces  of  that  system  were  extirpated  we  might  expect 
the  rapid  advent  of  the  millennium,  and  partly,  on  the  other  hand, 
by  people  who  think  that  feudal  principles  may  be  tinkered  at  and 
patched,  but  should  not  be  further  interfered  with  ;  and  mistakes 
and  misunderstandings  have  thereby  occurred,  which  might  other- 
wise have  been  avoided.     No  doubt  our  system  of  conveyancing 
was  feudal  in  its  origin,  and  still  retains  the  original  and  funda- 
mental theory  of  feudalism,  that  the  whole  land  in  the  country 
either  belongs  to  the  sovereign,  or  is  held  of  him  by  his  vassals, — 
the  actual  proprietor  of  the  land  being  the  immediate  vassal  either 
of  the  sovereign  or  of  a  subject  superior,  of  whom  one  or  more 
may  be  interjected  between  him  and  the  sovereign  ;  but,  with  this 
exception,  very  little  that  is  distinctive  of  feudalism  remains,  and 
although  the  old  names  of  superior  and  vassal  still  exist,  their 
relationship  is  certainly  not  now  regulated  by  feudal  principles. 
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That  such  is  the  case  shows  the  adaptability  of  Scotch  Convey- 
ancing to  the  circumstances  in  which  it  is  placed,  for  so  soon  as  the 
times  became  less  turbulent,  and  people  began  to  turn  their  atten- 
tion more  to  commerce  and  agriculture,  the  old  feudal  principles 
began  one  by  one  to  be  relaxed  or  modified  to  suit  the  new  state  of 
things ;  and  we  have  a  series  of  statutes  all  having  this  end  in  view, 
ranging  from  an  Act  passed  bv  King  Alexander  I.  to  the  Convey- 
ancing Act  of  1874,  which  latter  abolished  the  last  remnant  of 
practical  feudalism  by  making  a  renewal  of  the  investiture  by  a 
writ  from  the  superior  unnecessary  and  incompetent.  In  effect, 
however,  feudalism  was  rendered  a  dead  letter  by  the  Acts  of  1715 
and  1747  (1  George  I.  stat.  2,  c.  54,  and  20  iijeorge  II.  a  50), 
which  declared  personal  services  by  a  vassal  to  a  superior  as  tiie 
reddendo  of  the  feu  to  be  illegal,  abolished  ward  holdings,  and 
compelled  superiors  to  receive  heirs  and  singular  successors  as 
vassals  upon  payment  of  '*  such  fees  or  casualties  as  he  is  by  law 
entitled  to  receive,"  and  which,  in  the  case  of  singular  successors 
(being  apprisers),  was  fixed  so  early  as  1469  at  a  year's  rent 
After  the  passing  of  these  Acts,  the  whole  land  in  Scotland  (with 
some  few  exceptions,  such  as  burgage  tenure,  etc.)  was  holden  in 
feu-farm,  and  the  right  which  the  vassal  acquired  under  this  hold- 
ing was  much  more  akin  to  the  emphyteusis  of  the  conquered 
Romans  than  to  the  feodum  of  their  conauerors,  the  savage  hordes 
of  Northern  Europe  and  Asia,  who  established  the  feudal  system 
in  the  south  and  west  of  Europe.  In  support  of  this  1  need  only 
refer  to  the  opinions  of  Lord  Curriehill  in  Hyslop  v.  Shaio^  etc.^ 
13th  March  1863  (1  Macph.  535),  and  of  Lord  Eraser  in  Cassels, 
etc.,  V.  Lamby  etc.,  6th  March  1885  (12  Ret.  722),  where  the  point 
I  have  endeavoured  to  make  is  very  clearly  stated.  The  holding  of 
feu-farm  was  not  military  in  its  inception,  but  had  for  its  object 
the  encouragement  of  agriculture  ;  and  although  it  retained  much 
of  the  feudal  nomenclature,  it  was  rather  a  distinct  tenure  in  itself 
than  merely  a  modification  of  the  feudal  tenures  which  it  ulti- 
mately entirely  supplanted.  Naturally,  therefore,  the  casualties 
applicable  to  this  holding  were  not  feudal  in  their  origin, — with  ex- 
ception, perhaps,  of  the  duplicand  payable  on  the  entry  of  an  heir, 
which  would  seem  to  have  nad  its  counterpart  in  a  fine  payable  by 
an  heir  in  early  feudal  times  for  his  recognition  by  the  superior, — 
but  we  have  it  on  the  authority  of  the  recent  case  of  Cassels  v. 
Lamb,  above  referred  to,  that  the  Casualty  of  Irritancy  oh  rum 
solvium  Canonem  was  borrowed  entirely  from  the  Roman  contractus 
emphyte^iseos,  and  it  has  already  been  shown  that  the  right  of  a 
singular  successor  to  enforce  an  entry  upon  payment  of  the  legal 
casualty  is  mainly  regulated  by  an  Act  passed  little  more  than  a 
century  ago  in  the  interest  of  proprietors.  Previous  legislation, 
it  will  therefore  be  seen  at  a  glance,  tends  not  in  the  direction  of 
retaining  the  rights  of  superior  and  vassal  in  their  existing  state, 
if  this  be  found  to  cause  inconvenience,  but  in  the  very  opposite 
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direction, — of  moulcling  them  to  suit  the  altered  circumstances  of 
the  times;  and  it  would  indeed  be  well  if  the  question  now  before 
us  were  dealt  with  on  some  such  broad  and  comprehensive  footing. 
Moreover,  Simplex  seems  to  forget  that  the  fictions  and  enigmas 
he  is  so  anxious  to  abolish,  originate  from  the  devices  of  convey- 
ancers to  defeat  the  superior's  rights;  for  a  disposition  with  an 
a  VIS  vd  de  me  holding  never  entered  the  brains  of  the  Northern 
barbarians  who  overran  the  Roman  Empire,  nor  was  it  conceived 
by  the  more  civilised  Normans,  who,  if  they  did  not  actually  in- 
troduce the  feudal  system  into  England,  at  least  consolidated  and 
confirmed  it  there.  Contrariwise,  that  complex  deed,  which  was 
both  a  fen-charter  and  a  disposition  rolled  into  one,  originated  in 
the  subtle  minds  of  the  conveyancers  of  the  16th  or  beginning  of 
the  17th  century,  and  it  was  only  a  proprietor  who  acquired  his 
property  by  a  deed,  with  this  alternative  holding,  that,  when  the 
lands  fell  into  non-entry,  could  interject  the  heir  of  the  last- 
entered  vassal  between  himself  and  his  superior,  and  so  defeat  the 
latter's  legal  claim  for  a  composition.  Might  it  not,  therefore,  be 
soundly  enough  argued  that  the  proper  way  to  settle  this  matter 
on  its  original  equitable  basis,  is  to  make  a  continuance  of  such  a 
device  impossible,  instead  of  perpetuating  it  in  the  manner  sug- 
gested by  Simplex^  and  provided  for  in  section  1  of  the  Amend- 
ment Bill! 

In  putting  this  query,  I  do  not,  however,  mean  to  advocate  any 
such  retrograde  step ;  on  the  contrary,  I  am  prepared  to  go  much 
further  in  the  way  of  reform  than  is  suggested  either  by  Simplex 
or  the  Amendment  Bill  above  referred  to.  It  seems  admitted  on 
all  hands  that  recent  legislation,  passed  in  the  interest  of  proprie- 
tors, has  not  always  effected  the  aesired  result, — that  the  Act  of 
1874  has  led  greatly  to  superiors  hunting  up  casualties  which  had 
previously  been  long  in  abeyance  ;  and  that  the  continued  imposi- 
tion upon  property  of  so  uncertain  a  burden  as  a  casualty  of  com- 
Eosition  is  at  variance  with  the  spirit  of  the  times,  and  often 
urtful  to  commercial  enterprise.  There  can  be  no  doubt  but 
that  the  Amendment  Bill  above  mentioned  would  mitigate  some 
of  the  existing  hardships ;  and  I  think  that  the  additional  section 
I  have  ventured  to  suggest  should  help  in  the  same  direction,  and 
would,  at  least,  do  no  harm ;  but  I  would  prefer  to  have  no  further 
piecemeal  legislation  regarding  casualties.  I  would  like  to  see 
that  Bill  dropped  altogether,  and  the  whole  subject  dealt  with  on 
a  broad  and  satisfactory  basis.  The  legislators  who  framed  the 
Acts  of  1715  and  1747  did  not  tinker  at  the  question  before 
them  :  let  us  not  then  trifle  with  the  one  before  us  ;  they  simply 
abolished  personal  services  and  ward  holdings,  and  awarded  the 
superiors  compensation  in  respect  thereof ;  and  I  would  now  pro- 
pose to  deal  with  casualties  of  composition  on  a  similar  footing, 
and  thus  make  feus  granted  before  the  passing  of  the  1874  Act 
correspond  to  those  granted  subsequently.    This  object  could;  I 
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think,  be  effected  very  easily  by  a  short  Act  declaring,  that  from 
and  after  its  passing,  no  superior  should  be  entitled  to  demand  a 
casualty  of  relief  or  of  composition,  whether  the  same  was  then 
demandable  or  not ;  and  providing,  in  some  simple  manner,  for  com- 
pensation to  superiors, — say  on  tlie  lines  of  sections  15  to  17  of  the 
Conveyancing  Act  of  1874,  and  the  Church  Patronage  (Scotland) 
Act  of  the  same  year.  My  own  impression  is,  that  to  fully  meet 
the  case  in  point,  the  compensation  should  be  an  annual  payment, 
because  the  immediate  payment  of  a  slump  sum  would  only  increase 
some  of  the  hardships  before  alluded  to ;  and  I  would  be  inclined 
to  make  the  redemption  of  casualties  by  way  of  an  addition  to  the 
feu-duty,  in  manner  provided  by  section  17  of  the  Conveyancing 
Act,  compulsory  upon  superiors  and  vassals,  failing  a  private 
arrangement ;  and  also,  failing  such  arrangement,  I  would  enact 
that  a  superior,  to  entitle  him  to  compensation,  shall  be  bound, 
under  penalty  of  forfeiture,  to  give  notice  to  his  immediate  vassal 
of  his  intention  to  claim  such  within  a  short  period, — say,  two  years 
after  the  commencement  of  the  Act.  This  notice  could  be  by 
petition  to  the  sheriff  of  the  county  where  the  lands  lie,  whose 
decision  would  be  final,  in  manner  provided  by  the  Church 
Patronage  Act,  or  by  some  other  such  simple  methoa ;  and  probably 
in  cases  where,  but  for  the  suggested  Act,  the  superior  would  be 
entitled  at  once  to  demand  a  casualty  of  composition,  it  would  be 
equitable  to  add  50  per  cent,  to  the  redemption  money  stipulated 
for  in  the  Conveyancing  Act ;  but  it  is  not  within  the  scope  of  a 
letter  like  the  present  to  discuss  the  details  of  such  a  measure  as 
I  have  proposed ;  and  I  fear  that  I  have  already  too  far  trespassed 
on  your  valuable  space. — Yours,  etc.,  Kefosmer. 

P.S. — Since  writing  the  above,  I  observe  that  the  Amendment 
Bill  has  been  thrown  out  in  the  House  of  Lords,  and  thus  the  way 
is  left  clear  for  a  much  more  sweeping  measure. 


Sir, — It  occurs  to  me  that  in  my  letter  in  your  last  number 
I  have  described  rather  too  briefly,  and,  in  "consequence,  in- 
completely, the  equitable  origin  of  this  so-called  casualty. 
I  have  there  (p.  319)  given  a  reason  for  awarding  it,  when 
a  stranger  vassal  was  first  imposed  on  the  superior,  instead  of 
his  chosen  vassal  or  the  heir  of  the  latter,  as  presumably  his 
equivalent ;  but  I  have  not  explained  how  such  a  reason  is  appli- 
cable to  subsequent  entries  of  strangers  to  the  stranger  vassals.  I 
think  the  explanation  is,  that,  although  the  stranger  vassals  were 
not  originally  chosen  for  their  fitness  by  the  superior,  but  were 
imposed  on  him  on  payment  of  compensation  for  presumable  un- 
fitness, yet  they  would  presumably  acquire  fitness  through  being 
associated  with  the  clan,  imbued  with  their  feelings,  and  trained 
in  their  duties.  Their  heirs  would,  according  to  the  feudal 
principle  explained,  be  presumed  to  be  like  them ;  but  strangers 
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to  them  would  be  new  departures,  importing  new  risks,  justifying 
new  claims  for  compensation. 

Another  thing  which  occurs  to  me  is,  that  perhaps,  if  we  were 
intimately  acquainted  with  the  state  of  society  and  manners  in 
the  country  at  the  time  when  this  casualty  originated,  we  might 
not  think  it  so  strange  as  we  are  apt  to  do,  that  the  distinction 
between  heirs  and  strangers  should  have  been  continued  when 
pecuniary  payments  came  generally  to  be  substituted  for  personal 
services.  We  must  recollect  that,  even  in  feus  in  which  we 
usually  speak  of  the  duties  as  pecuniary,  these  are  seldom  purely 
so.  Usually  there  are  also  conditions  as  to  the  management  and 
development  of  the  property,  and  preservation  of  the  amenity  of 
the  superior's  remaining  lands,  in  relation  to  which  the  superior 
might  be  thought  to  have  an  interest  to  have  a  vassal  whose 
behaviour  would  probably  be  congenial  to  him  ;  and  although  at 
that  time,  in  many  cases,  such  conditions  were  not  so  systematically 
and  minutely  described  and  imposed  as  now,  yet,  for  that  very 
reason, — and  perhaps,  also,  because  legal  procedure  to  enforce  such 
conditions  was  then  more  complicated  and  not  so  lightly  resorted 
to,  and  the  Courts  less  accessible  and  expeditious,  while  sentiment 
then  was  probably  more  favourable  to  enforcing  such  conditions 
by  the  old  clan  feeling  of  respect  rather  than  by  litigation,  which 
was  then  more  disagreeable  between  neighbours  than  now,  because 
locomotion  was  more  difficult  and  less  common,  and  neighbours, 
once  become  uncongenial  and  litigious,  would  then  be  more 
likely  to  be  often  brought  together,  with  much  friction, — it  is  pro- 
bable that,  it  was  commonly  thought  that  the  superior  had  an 
interest  to  have  a  vassal  whose  conduct  generally  would  probably 
be  agreeable  to  him  and  his  views,  and  to  his  intentions  in  grant- 
ing the  feu,  or  who  would  be  more  likely  to  be  influenced  in  his 
favour.  These  considerations  indicate  what  would  probably  be 
then  thought  sufficient  grounds  for  continuing  to  recognise  an 
interest  in  the  superior, — even  when  reddendos  came  to  be  chiefly 
pecuniary, — to  have  the  obligation  for  performance  either  of  a 
vassal  chosen  by  himself,  or  connected  with  him  by  associations,  or 
of  one  presumably  like  such,  and  the  risk  attending  the  want  of 
such  an  obligation. 

As  to  the  purely  pecuniary  obligations,  I  do  not  know  whether 
an  inclination  to  implement  these  faithfully  would  at  that  date 
be  regarded  as  a  family  trait,  presumably  transmitted  to,  or 
acquired  by,  the  heir.  In  the  present  commercial  age,  it  is  per- 
haps rather  to  particular  commercial  circles,  than  to  particular 
families,  that  we  would  be  directed,  as  characteristic  instances  of 
communities  with  whom  it  seems  to  run  in  the  blood,  or  the  breed, 
to  let  their  pecuniary  obligations  lie  lightly  on  their  minds,  or  the 
reverse ;  but  even  as  to  such  obligations,  an  heir  may  be  materially 
similar  in  responsibility  to  his  predecessor,  through  succeeding,  as 
he  presumably  does,  to  bis  predecessor's  estates. 
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While  the  explanation  of  the  equitable  ori<;in  of  this  claim, 
according  to  the  rode  way  in  which  feudal  law,  influenced  by  its 
own  peculiar  maxims  and  presumptions,  handled  equity,  is  a  matter 
of  interest  historically,  it  should  be  kept  in  view,  amid  such 
inquiries,  that  any  questions  that  can  arise  as  to  its  exact  elucida- 
tion cannot  prejudice  the  fact  that,  taking  things  as  they  were 
settled  for  many  years  prior  to  1874,  such  an  agreement  as  I 
described  in  my  last  letter  expresses  practically,  putting  aside  all 
fictions,  the  real  transaction  in  which  the  writ  of  dare  constat, 
conferring  a  defeasible  nominal  mid-superiority,  then  figured,  but 
which  it  did  not  clearly  express,  and  that  the  recognition  by  law 
of  such  an  agreement,  or  some  equivalent,  would  operate  specific 
restitution  of  the  vassal's  rights,  destroyed,  apparently  unwittingly, 
by  the  Conveyancing  Act,  in  the  improvement  of  the  forms  of 
their  titles.  Simplex. 


THE  TEACHING  OF  LAW  IN  THE  UNIVERSITY 

OF  EDINBURGH. 

Edinburgh,  ll^A  June  1886. 

Dear  Sir, — I  am  sure  it  must  be  the  desire  of  every  member 
of  the  profession  interested  in  adapting  the  teaching  of  law  to  the 
necessity  of  the  times,  to  see  the  Facultj''  of  Law  in  our  Universi- 
ties put  in  the  position  to  meet  the  requirements  of  the  age.  The 
Faculty  of  Law  in  the  University  of  Edinburgh  is  paid  to  be  more 
complete  than  that  of  any  other  in  the  kingdom,  but  from  its  con- 
stitution it  can,  as  a  rule,  attract  only  Scotch  students  to  partici- 
pate in  its  benefits.  The  Medical  Faculty,  on  the  other  hand, 
attracts  students  from  all  quarters  of  the  globe.  It  is  probable 
that  students  from  all  places,  and  such  are  numerous  where 
English  law  prevails,  would  come  to  our  University,  were  lectures 
delivered  on  English  Law  and  the  other  subjects  necessary  for 
qualification  as  members  of  the  English  Bar  or  as  English  solici- 
tors, and  attendance  on  such  held  good  for  admission  to  these 
offices.  There  apparently  is  no  reason  why  the  experiment  should 
not  be  tried.  Experience  proves  that  the  successful  eflforts  ot 
independent  lecturers  on  new  subjects  of  teaching  ultimately  leads 
to  University  recognition.  It  may  take  time  and  patience,  and 
discouragement  and  difficulty  may  be  encountered,  but  success  has, 
and  doubtless  will,  attend  honest  and  persevering  effort.  It  has 
occurred  to  myself  and  others  that  there  are  many  among  the 
numerous  members  of  the  Bar  and  other  branches  of  the  profes- 
sion not  fully  employed,  who  would  greatly  benefit  themselves 
and  others  by  taking  up  the  subject;  and  I  trust  that  this  letter 
may  be  a  means  of  ventilating  the  matter  and  leading  to  practical 
efibrt  in  the  direction  indicated. — I  am,  dear  Sir,  yours  truly, 

John  P.  Coldstream. 
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Mamtal  of  the  General  Acts  of  Parliament  relating  to  the  Salmon 
Fisheries  of  Scotland.  By  J.  Barkeb  Duncan,  W.S.  W. 
Blackwood  &  Son.     1886. 

The  importance  of  the  salmon  fisheries  of  Scotland  as  a  national 
industry,  and  their  high  value  as  a  factor  in  the  wealth  of  the 
country,  have  led  to  frequent  and  complicated  legislation,  and 
treatises  on  this  branch  of  the  law  have  been  somewhat  scanty. 
In  fact,  since  the  publication  of  Stewart's  treatise  on  the  law  of 
,  Scotland  relating  to  the  rights  of  fishing,  no  separate  work  on  the 
subject  has  appeared.  Several  important  statutes  have  been 
passed  since  then,  such  as  the  Salmon  Fisheries  (Scotland)  Act 
1868,  and  Fishery  Board  (Scotland)  Act  1882 ;  and  a  synopsis  of 
the  legislative  enactments  relating  to  salmon  fisheries  in  Scotland 
has  been  supplied  by  Mr.  Barker  Duncan,  a  gentleman  whose 
acquaintance  with  the  fishery  industry  and  with  piscatorial  lite- 
rature is  well  known  throughout  Scotland.  To  characterize  his 
production  as  a  treatise  or  commentary  would  be  misleading.  It 
partakes  of  the  nature  of  a  digest,  or  rearrangement  of  various 
sections  of  the  statutes  under  appropriate  headings.  The  object 
mentioned  in  the  preface  is  "  to  provide,  more  especially  for  the 
use  of  proprietors,  members  and  clerks  of  fishery  boards,  water 
bailiffs,  anglers,  and  others  interested  in  fisheries,  a  means  of  easy 
reference  to  the  provisions  of  the  modern  general  statutes  relating 
to  salmon  fisheries  in  Scotland."  For  members  and  clerks  of 
fishery  boards,  certainly,  it  will  form  a  useful  adjunct  to  the  Acts 
themselves;  containing,  as  it  does,  in  the  appemlix  a  table  of  tlie 
older  Scottish  Acts  relating  to  salmon  fishings,  a  table  of  the 
seasons  for  net  and  rod  fishing,  as  altered  to  date,  a  table  of  those 
salmon  fishing  districts  which  have  boards,  with  the  names  of  chair- 
men and  clerks,  and  the  present  constitution  of  the  General  Fishery 
Board  in  Scotland. 

The  first  chapter  gives  the  preambles  of  the  modern  statutes, — 
from  9  Geo.  IV.  c.  39  down  to  45  and  46  Vict.  c.  78, — with  the 
extent  and  application  of  the  several  Acts ;  and,  what  is  of  special 
usefulness,  the  parts  of  each  Act  wliich  have  been  repealed  by 
subsequent  legislation.  The  remainder  of  the  Mamcal^  with  the 
exception  of  the  last  chapter,  containing  a  few  decisions  on  tlie 
construction  of  the  Acts  and  procedure  under  them,  consists  of  a 
selection  of  sections  from  the  statutes,  which  are  printed  at  full 
length  in  the  Appendix.  The  main  headings  under  which  these 
are  grouped  are  : — The  Fishery  Board ;  the  Appointment  of  Com- 
missioners, with  their  Powers  and  Duties  ;  the  Election  of  Members 
of  District  Boards;  and  the  Procedure  and  Powers  of  the  District 
Board.  There  are  also  separate  headings  on  annual  and  weekly 
close  times,  and  the  regulations  as  to  the  construction  of  cruives 
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and  nets ;  while  offences  and  penalties  and  enforcement  of  bje- 
laws  obtain  sach  prominence  as  their  importance  deserves.  It  is 
to  be  regretted,  we  think,  that  Mr.  Duncan  did  not  see  fit  to 
abridge  the  Tweed  Acts  of  1857  and  1859,  or  at  least  to  explain 
the  chief  points  of  difference  between  their  provisions  and  those 
portions  of  the  General  Acts  not  applicable  to  the  River  Tweed. 
To  have  embraced  all  the  special  and  local  Acts  applicable  to  the 
different  rivers  in  Scotland  would  have  been  impracticable,  and 
accordingly  Mr.  Duncan  refers  us  to  the  second  annual  report  of 
the  Fishery  Board  for  Scotland,  December  31st,  1883,  for  informa- 
tion regarding  the  complicated  state  of  the  local  Acts  relating  to 
the  Solway,  the  Annan,  and  the  Esk.  The  Tay  fisheries,  on  the 
other  hand,  though  the  subject  of  a  special  statute,  may  be  held 
as  covered  by  the  General  Acts  of  1862  and  1868.  The  general 
scope  and  main  lines  of  the  above-mentioned  Tweed  Acts,  how- 
ever, are  much  the  same  as  those  of  the  General  Acts.  But  still 
there  are  in  the  Tweed  Acts  numerous  provisions  relating  to  such 
matters  as  the  marking  of  private  fishing-boats,  the  putting  back 
of  foul  or  unseasonable  sea  trout  into  the  river,  the  using  of  cleeks 
for  landing  fish,  the  penalties  for  killing  salmon  fry,  the  delivering 
up  of  salmon  caught  when  fishing  for  trout,  and  the  like,  the 
insertion  of  which,  it  appears  to  us,  would  have  made  the  Ma7iual 
more  useful  and  complete,  especially  to  the  angler  and  others 
interested  in  fishing  generally. 

On  the  whole,  however,  Mr.  Duncan's  arrangement  is  clear  and 
concise,  and  with  the  help  of  a  full  index  there  should  be  no  diffi- 
culty in  obtaining  the  words  of  the  statutes  on  any  points  therein 
enacted.  The  index  would  have  been  more  serviceable  had  refer- 
ences been  given  to  the  pages  of  the  statutes  themselves  as  well  as 
to  the  body  of  the  Manual.  In  the  Appendix  we  find  printed  the 
two  Fresh  Water  Fisheries  Acts  of  1845  and  1860.  These  relate 
solely  to  fresh-water  fishing,  and  by  sec.  10  of  the  latter  statute 
nothing  in  them  "  shall  aftect  any  Act  of  Parliament,  general  or 
local,  passed  for  the  preservation  of  the  salmon  fisheries  in  Scot- 
land, or  in  relation  to  the  fishing  of  salmon  or  fish  of  the  salmon 
kind  in  Scotland."  Yet  the  provisions  contained  in  the  Act  of 
1860  for  preventing  the  destruction  of  trout  and  other  fresh  water 
fish  by  nets,  double  rod  and  cross  rod  fishing,  set  lines,  otter  fish- 
ing, burning  the  water,  striking  the  fish  with  any  instrument, 
putting  into  the  water  any  destructive  substance  with  intent  to 
clestrov  fish,  are  verv  instructive  when  read  along  with  the  Salmon 
Fisheries  Acts,  as  illustrating  the  general  character  of  offences 
under  them. 

Addresses  delivered  before  the  Alleglieny  CovAdy  Bar  Association. 

Wb  have  received  copies  of  four  addresses  which  have  been 
delivered  before  this  Association.     Mr.  M'Clung  leads  off  with  an 
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article  on  the  Mutual  Rights  and  Duties  of  the  Bench  and  Bar — 
a  subject  on  which  there  is  not  much  that  is  new  to  be  said,  but 
which  is  treated  with  tact  and  discretion  ;  Mr.  Christy  prelects 
upon  the  evils  of  Case  Law  in  an  extremely  sensible  manner, 
while  Mr.  Harvev  Henderson  takes  the  other  side  of  the 
question  in  the  next  address.  Tlie  fourth  is  on  Courts  of 
Keview,  by  David  F.  Patterson.  Perhaps  the  most  remarkable 
thing  about  these  addresses  is  the  elaborate  manner  in  which  the 
first  two  have  been  printed  and  got  up.  Their  typography  is 
quite  unique,  and  the  title-pages  and  initial  letters  are  marvellous, 
the  latter  being  printed  in  gold  and  colour.  We  should  by  no 
means  like,  however,  to  read  a  lengthy  book  in  the  style  of  type 
adopted;  though  beautifully  cut  and  exceedingly  clear,  it  is  faint 
in  impression  and  somewhat  confusing  to  the  eye.  Still  the 
pamphlets  are  very  clever  pieces  of  printing,  and  do  great  credit 
to  the  press  from  which  they  come. 


The  Trusts  {Scotland)  Acts,  1861-84.  With  Notes.  By  Philip 
Francis  Wood,  LL.B.,  Advocate.  Edinburgh :  Bell  & 
Bradfute.     1886. 

In  this  work  Mr.  Wood  has  printed  the  four  recent  statutes 
dealing  with  the  matter  of  trusts  in  Scotland,  with  elucidatory 
notes.  The  work  is  well  done,  and  will  prove  useful  to  those  who 
have  occasion  to  come  to  the  Court  for  special  powers  under  the 
Acts,  or  to  take  any  other  steps  in  connection  with  the  administra- 
tion of  a  trust  specially  authorised  by  the  Acts.  The  only  objection 
to  a  work  of  this  kind  is  that  it  deals  with  a  mere  fragment  of  the 
law  of  trusts,  and  there  is  inconvenience  in  the  multiplication  of 
books  which  do  not  exhaust  the  subject  handled.  A  good  work 
upon  tiie  powers  and  duties  of  trustees  would  be  extremely  useful; 
and,  perhaps,  in  the  booklet  before  us,  Mr.  Wood  is  only  trying  his 
wings  preparatory  to  a  bolder  flight.  The  four  statutes  might, 
with  much  ^convenience,  be  consolidated  into  one  Act,  but  of 
course  the  next  best  thing  is  to  have  them  brought  together,  as 
has  been  done  by  Mr.  Wood  in  the  work  before  us. 


A  Handbook  of  Practical  Forms.    Containing  a  Variety  of  useful 

and  select  Precedents  required  in  Solicitor'  Offices,  relating  to 

Conveyancing  and  General  Matters,  with  Numerous  Variations 

and  Suggestions.  By  H.  More,  Esq.  Edited  byT.  Lambert 

Mears,    M.A.,    LL.D.   (London),  of    the  Inner  Temple, 

Barrister-at-Law. 

This  is  a  most  comprehensive  and  useful  book.    It  professes  to 

be    designed    to  meet    the  varied   requirements  of   a    country 

solicitor's  office ;  and,  multifarious  though  these  requirements  are, 

we  think  that  Mr.  Mears'  work  has  very  satisfactorily  accom- 
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plislied  its  design.  The  book  is  an  English  one,  and  supplies 
JEnglisli  forms.  It  can,  however,  be  recommended  to  Scottish 
practitioners  also,  bearing  as  it  does  on  various  points  in  which 
the  two  legal  systems  do  not  materially  differ,  and  containing 
many  schedules  from  statutes.  With  the  exception  of  a  few 
forms  which  may  be  of  use  in  County  Court  claims,  the  subject 
of  pleadings  has  been  entirely  omitted  from  the  scope  of  the 
work,  as  has  also  the  subject  of  wills,  except  in  the  department 
of  probate  affidavits  and  letters  of  administration.  Four  hundred 
and  eighty-nine  forms  in  all  are  given.  They  include  subjects 
as  ri(rid  as  election  and  registration  forms,  parliamentary  and 
municipal,  and  many  such  statutory  forms,  but  they  also  supply 
the  practitioner  with  models  for  his  imitation  in  work  capable  of 
such  diversified  and  arbitrary  treatment  as  stating  cases  for  the 
opinion  of  counsel.  The  various  forms  appear  to  have  been 
drawn  with  much  care.  Very  numerous  alternatives  are  given 
to  the  different  paragraphs  and  clauses,  and  there  are  many 
explanatory  notes  and  references  to  authorities. 


An  Analytical  Digest  of  Cases  decided  in  the  Supreme  Courts  t» 
Scotland,  and  on  Appeal  by  the  House  of  Lords  from  Jidy 
1877  to  July  1885.  Compiled  from  the  Session  Cases. 
Edinburgh :  T.  &  T.  Clark.    1886. 

When  we  noticed  the  first  part  of  this  indispensable  publication 
in  April  last,  we  were  scarcely  prepared  for  the  promptitude  with 
which  the  three  compilers  have  completed  the  work.  It  forms  a 
handsome  volume  ot  more  than  500  pages.  As  we  pointed  out 
in  April,  the  main  divergences  from  the  policy  adopted  in  earlier 
Digests  are  two.  The  references  are  solely  to  the  Session  cases, 
Couper,  and  the  Appeal  Cases.  Few  people  will  regret  the  exclusion 
of  the  few  cases  of  dcrag  Xsyof^iva  in  the  Scottish  Law  Reporter,  The 
main  defect  of  Scottish  law  reporting  is,  and  has  been,  that,  on 
account  of  the  active  rivalry  of  the  different  series,  far  too  many 
cases  appear  in  print.  Those  who  have  had  occasion  to  use  the 
last — Ten  Yeari — Digest  will  at  once  admit  that  it  could  well  have 
spared  the  references  to  cases  to  which  only  the  junior — and  less 
deliberate — reports  have  given  heed.  The  other  divergence  is  of 
more  consequence,  and  has  evidently  been  attended  with  much 
labour,  as  we  think,  most  usefully  bestowed.  Prefixed  to  each 
division  of  the  Digest^  that  is  affected  principally  or  materially  by 
statutory  enactments,  is  a  note  of  the  relative  Acts,  their  date,  year, 
and  chapter  and  short  titles.  These  Acts  are  mostly  those  of  recent 
times,  though  such  is  not  by  any  means  always  the  case.  It  is  not 
every  one  who  has  at  hand  the  ponderous  Index  of  the  Statutes, 
w'ithout  which  no  lawyer  is  safe  in  these  days  of  statute  revision ; 
and  even  if  it  were  at  elbow,  one  is  the  better  of  being  reminded, 
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in  hunting  up  a  case,  that  other  than  judicial  minds  have  occupied 
themselves  with  the  elaboration  of  our  law.  It  will  be  well,  before 
trusting  implicitly  to  any  case  cited  in  tliis  DigeMy  to  compare  its 
date  with  the  dates  of  the  statutes  set  at  the  head  of  the  same 
section.  In  order  to  make  the  Digest  a  perfect  self-contained 
^ide  to  recent  law,  it  might  have  been  well  still  further  to  follow 
the  example  of  the  Englisk  Law  JReportSj  which  give  not  only 
the  rubrics  of  cases  decided  within  a  period  of  years,  but  also  a 
short  but  sufficient  abstract  of  the  leading  statutory  enactments 
of  that  period,  arranged  under  the  same  appropriate  heads  as  tha 
cases.  The  gain  to  the  profession  would  be  great,  and  the  space 
occupied  not  exorbitant.  In  two  of  the  departments  in  which 
this  experiment  has  been  tried  —  Bankruptcy,  Company  —  the 
present  compilers  seem  to  have  gone  too  far,  and  further  than 
their  exemplars,  by  giving  abstracts  of  statutes  whether  passed 
before  or  during  their  period  of  eight  years.  Though  thankful 
for  any  help  the  older  enactments  thus  brought  into  notice  may 
afford  us,  we  scarcely  look  for  them  there.  We  heartily  approve 
the  division,  which  is  a  very  natural  one,  of  the  old  section — 
Public  Company — into  Company,  Railway,  and  Carrier.  The  old 
system  was  inconvenient,  and  consequently  hard  to  follow  in  a 
hurr)'.  There  may  be  more  doubt  as  to  the  contrary  process  of 
lumping  together  under  Succession  much  that  we  have  been 
accustomed  to  find  under  Husband  and  Wife  or  Parent  and  Child. 
The  list  of  Cases  followed,  overruled,  or  specially  considered,  belongs 
to  a  class  of  references  which  have  long  been  a  favourite  with 
English  lawyers  in  active  practice.  It  is  at  once  a  beacon  against 
the  danger  of  quoting  a  case  which  is  no  longer  law,  and  a  leading 
light  which  carries  on  from  a  known  authority  to  an  unknown 
not  otherwise  easily  discoverable.  We  recommend  the  book  not 
only  as  absolutely  essential  to  the  profession,  but  as  painstaking, 
and,  so  far  as  we  have  examined,  accurate ;  as  framed  with  the 
design  of  saving  trouble  tp  the  utmost ;  and  as  well  worthy  of 
the  high  reputation  attained  by  the  series  of  Session  cases. 


Ef^t  iflonti;. 


APPOINTMENTS. 

Mr.  Charles  Logan,  W.S.,  having  resigned  his  office  as  Crown 
Agent,  it  has  been  filled  by  Mr.  John  Cowan,  W.S.  Mr. 
KicHARD  Vary  Campbell  has  resigned  his  Advocate-Depute- 
ship,  and  it  is  rumoured  that  Mr.  R.  U.  Strachan  is  to  succeed 
him.  Mr.  Strachan  was  called  in  1865,  and  is  well  known  as  an 
able  and  successful  counsel.    Both  Mr.  Logan  and  Mr.  Campbell 
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have  resigned  their  posts  in  consequence  of  their  disapproval  of  the 
Government  proposals :  we  are  not  aware  that  an  instance  of  two 
law  officers  of  the  Crown  resigning  their  appointments  for  such  a 
reason  ever  occurred  before.  It  will  perhaps  enable  the  popular 
mind  to  grasp  the  fact  that  some  lawyers  at  least  have  consciences. 

CricJcet. — The  annual  match  Bar  v.  Garrison  was  played  on 
the  28th  ult.,  and  resulted  in  a  victory  for  the  Bar.  The  Bar 
won  the  toss,  and  went  to  the  wickets,  and  ran  up  a  score  of  179,  of 
which  C.  K.  Mackenzie  had  50  by  sterling  cricket,  and  Gardner  3(5 
bv  clean  hitting.  On  going  in  the  Garrison  opened  well.  Captain 
Simpson  hitting  very  hard  for  58,  and  the  first  two  wickets  run- 
ning up  100.  Gordon  bowled  most  successfully  for  the  Garrison, 
and  M*Lure  got  six  w  ickets  for  the  Bar.     Scores : — 


BAR. 


A.  0.  Mackenzie,  Ibw,  b  Gordon 

J.  A.  Gardner,  b  Grordon  . 

G.  K.   Mackenzie,  c  Duncan,  b 

K.  Smith        .... 
G.  L.  Grole,  c  Simpson,  b  Gordon 
A.  L.  M'Lure,  c  Captain  Hallet, 

b  Gordon  .... 
R.  Smith,  b  Captain  Hey  gate  . 
R.  S.  M*Nair,  b  Peters       . 


81 
36 

60 
8 

0 
12 
22 


C.  R  A.  Howden,  c    Captain 

Hallet,  b  Peters     .        .        .13 
J.  Clark,  b  Peters      ...         1 

C.  Maconchie,  not  out       .        .        1 

D.  J.  Simpson,  b  Peters    .        .        0 

Extras        .         .         .      lU 


Total      .        .    179 


GARRISON. 


Major   Peters,  4th    Hassare,   c 

Gardner,  b  M'Lure 
Captain    Simpson,    RA.,   c  R. 

Smith,  b  Howden 
Mr.  Kincaid  Smith,  4th  Hussars, 

c  Maconchie,  b  M^Lure 
Captain    Newington,    R.M.,    c 

Gardner,  b  M'Lure 
Captain    H.   Hughes,    Seaforth 

Hi>;hlander8,  b  M^Lure  . 
Mr.  Hunter,  do.,  b  M'Lure 
Captain  Heygate,  R.A.,  not  out 


21 

58 

14 

0 

7 

3 

24 


Mr.  Gordon,   R.A.,  c  Smith,  b 

Howden  ....  3 
Mr.    MUIer    Walnut,    G.H.,    b 

M*Lure  ....        6 

Mr.  Duncan,    4th    Hussars,    b 

Simpson  ....  4 
Sergeant  Collins,  4th  Hussars,  b 

bimpson  .  .  .  .  0 
Wide,  1 ;  byes,  5        .        C 


Total     .        .    145 


The  considerable  class  who  are  anxious  to  prevent  workmen 
from  contracting  themselves  out  of  the  benefits  of  the  Emploj^ers' 
Liability  Act  are  persevering  in  their  endeavours  towards  that 
end.  But  this  year-s  Bill — whatever  may  be  its  prospects  of 
success,  and  we  cannot  think  them  great — appears  in  a  very 
different  and  far  more  comprehensive  form  than  that  to  which  we 
have  become  accustomed.  First,  of  course,  all  contracts  which 
exclude  the  provisions  of  the  principal  Act  are  avoided.  In 
GhH^hs  V.  The  Earl  of  Dudley  (47  L.  T.  Rep.  N.  S.  10;  9  Q.  B. 
Div.  357)  it  was  argued  that  this  was  the  real  effect  of  the 
principal  Act.    But  express  words  are  required  to  produce  this 
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effect ;   such,  for  instance,  as  are  used  in  the  Truck  Act,  the 
Ground  Game  Act,  and  the  Land  Law  (Ireland)  Act.     It  would 
be  stran(2;e,  indeed,  if  the  Employers'  Liability  Act  of  1880  had 
done  by  inference  that  for  which,  in  all  other  cases,  such  strong 
and  express  words  have  been  considered  necessary.     The  conten- 
tion was  therefore  rejected  in  18i52,  and  to  effect  the  purpose  of 
protecting  workmen  against  employers  the  express  provision  of  the 
present  Bill  is  needed.     The  proviso  now  added  is  a  salutary  one : 
**  In  determining,  in  any  case,  the  amount  of  compensation  pay- 
able under  the  Act,  the  Court  sliall  take  into  consideration  the 
value  of  any  payment  or  contribution  made  by  the  employer  to  or 
for  the  person  injured  in  respect  of  his  injury,  or,  in  case  of  the 
death  of  the  person  injured,  to  or  for  his  personal  representatives. 
We  may  remark,  however,  that  in  the  present  Bill  no  notice  is 
taken  of  any  payment  or  contribution  made  by  the  employer  to 
any  insurance  or  compensation  fund  for  the  benefit  of  his  employes, 
A  deduction  should  be  made  to  the  extent  to  which  any  one  u  ho 
w^ould  othenii'ise  be  entitled  to  compensation  under  the  Act  has 
actually  received  compensation  out  of  such  payment  or  contribu- 
tion at  the  expense  of  his  employer.     The  next  suggestion  is,  to 
assert  the  liability  of  an  employer  as  not  being  negatived  by  any 
sub-contract  which  he  has  entered  into  with  an  independent  con- 
tractor to  do  part  of  the  employer's  work.     Such  sub-contract 
shall  not,  it  is  proposed,  bar  the  liability  of  the  employer  in  respect 
of  injuries  sustained  by  any  of  the  workmen  of  the  independent 
contractor  by  reason  of  any  defect  in  the  condition  of  the  ways, 
works,  machinery,  or  plant,  if  such  ways,  works,  machinery,  or 
plant  be  the  property  of  the  employer.     A  more  useful  provision 
is  that  by  which  the  Court  may,  it  is  suggested,  dispense  with, 
or  amend  any  defect  in,  the  notice  of  injury.     At  present  the 
notice  of    injury  sustained  by  a  workman  must  be  in  writing 
{MoyU  V.  Jenkiiis,  46  L.  T.  Rep.  N.  S.  472 ;  8  Q.  B.  Div.  116), 
and    must  contain   all   the   particulars  required   by  sect.   7   of 
tlie  Act  {Kean  v.  MillwaU  Dock  Company,  8  Q.  13.  Div.  482). 
But,  by  the  Act  of  1880,  a  notice  "  shall  not  be  deemed  invalia 
by  reason  of  any  defect  or  inaccuracy  therein,  unless  the  judge 
who  tries  the  action  arising  from  the  injury  mentioned  in  the 
notice  shall  be  of  opinion  that  the  defendant  in  the  action  is 
prejudiced  in  his  defence  by  such  defect  or  inaccuracy,  and  that 
the  defect  or  inaccuracy  was  for  tiie  purpose  of  misleading,"     By 
the  Bill  of  1886  a  notice  may  be  held  valid  notwithstanding  that 
it  does  not  satisfy  the  requirements  of  the  principal  Act.     **  And 
if  it  shall  appear  to  the  Court  that  within  the  "  six  weeks  "  the 
employer,  or  his  agent,  or  representative,  or  any  person  for  whom 
he  is  responsible  under  the  principal  Act,  or  this  Act,  had  notice 
or  knowledge  of  the  injury  sustained  by  the  workman,  the  Court 
may  direct  that  the  action  shall  proceed  and  be  maintainable,  not- 
withstanding that  such  notice  as  aforesaid  had  not  been  given.*^ 
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A  provision  which  removes  the  slightest  technicality  from  the 
path  of  an  injured  workman,  who  is  often  without  professional 
assistance,  is  to  he  welcomed.  The  limit  of  sum  recoverable  is  to 
be  enlarged,  if  Mr.  Arthur  O'Connor,  Dr.  Comniins,  Mr.  Sexton, 
and  Mr.  Jesse  Collings  have  their  way.  Should  the  injured  work- 
man be  under  twenty-one  when  injured,  and  should  the  judge  or 
jury  consider  three  years'  wages  inadequate  compensation  for  the 
injury  in  respect  of  which  the  action  is  brought,  "  then,  upon  an 
express  finding  to  this  effect,  compensation  may  be  awarded  to  the 
extent  of  a  sum  not  exceeding  £150."  And  no  action  is  to  be 
removed  into  the  High  Court  unless  the  amount  claimed  shall 
exceed  £200.     This  clause  has  evidentlv  been  frame<l  in  view  of 

m  

the  question  which  arose  in  the  case  of  Munday  v.  Thames  Iron^ 
vjorks  and  Shipping  Company  (47  L.  T.  Rep.  N.  S.  351 ;  10  Q.  B, 
Div.  59).  Similarly,  the  new  definitions  have  been  adapted  to  the 
more  recent  case  of  Morgan  v.  London  Oeneral  Omnibus  Company 
(12  Q.  B.  Div.  201 ;  13  Q.  B.  Div.  332),  and  the  term  **  work- 
man'' is  now  to  apply  to  ''all  persons,  including  omnibus  and 
tramway  servants,  who  have  entered  into  a  work  under  a  contract 
of  service  made  with  an  employer,  either  verbal  or  in  writing,  and 
whether  the  work  h3  performed  in  the  employer's  workshops  or 
elsewhere,  and  whether  involving  manual  labour  or  not."  And 
the  definition  of  "superintendent  "as  "a  person  whose  sole  and 
principal  duty  is  that  of  superintendence,  and  who  is  not  ordinarily 
engaged  in  manual  labour,"  is,  the  reformers  propose,  to  be  repealed. 
The  principal  Act  is,  on  the  same  authority,  to  be  permanently 
enforced,  and  not  merely  till  the  end  of  1887,  and  the  scale  of  fees 
payable  under  "  this  Act" — which,  we  presume,  refers  to  the  prin- 
cipal Act — is  to  be  fixed  by  rules.  It  is  at  least  evident  that  the 
individuals  who  wish  to  amend  the  law  have  carefully  studied  the 
judicial  interpretations  which  have  been  put  upon  that  law. — Law 
Times, 


During  the  next  six  weeks  the  attention  of  practitioners  will  be 
specially  directed  to  the  construction,  operation,  and  effect  of  the 
Corrupt  Practices  Act,  1883  (46  &  47  Vict.  c.  51).  It  cannot  he 
said  that  the  recent  General  Election  has  thrown  light  upon  the 
statute.  We  believe  that  election  agents  took  a  very  strict  view 
of  it,  and  there  is  no  doubt  that  many  candidates  named  them- 
selves as  election  agents  under  sec.  24,  sub-sec.  (2)  of  the  Act ; 
and  that  many  election  agents  declined  the  gratuitous  assistance 
of  enthusiastic  friends  from  the  fear  that  some  indiscreet  act  on 
the  part  of  such  friends  might  void  the  election.  The  main  pro- 
vision of  the  Act,  in  reference  to  agents,  and  perhaps  the  most 
important  provision  of  the  whole  Act,  is  that  of  the  5th  section, 
whereby,  "  upon  the  trial  of  an  election  petition,  the  Election 
Court  shall  report  in  writing  to  the  Speaker  whether  any  of  the 
candidates  at  such  election  has  been  guilty  by  his  agents  of  an/ 
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corrupt  practice  in  reference  to  such  election ;  and  if  the  report  is 
that  the  candidate  has  been  guilty  by  his  agents,  that  canch'date 
shall  not  be  capable  of  being  elected  to  or  sitting  in  the  House 
of  Commons  for  the  same  constituency  for  seven  years,  and,  if  he 
has  been  elected,  his  election  shall  be  void.''  As  one  single  act 
of  bribery  by  "an  agent"  is  within  this  section,  as  was  shown 
by  the  result  of  the  Ipswich  petition  against  Mr.  Jesse  Oolling-?, 
it  is  of  the  utmost  consequence  to  know  who  is  an  agent  and  who 
is  not.  The  question  is  one  of  fact  and  degree  to  be  decided  by 
the  election  judges,  without  any  obligation  to  state  a  case  for  the 
High  Court,  nor  has  any  such  case  been  as  yet  so  stated. 
Numerous  decisions — all,  however,  prior  in  date  to  the  Act  of  18^3 
— have  been  given  by  election  judges  on  the  question  of  agency. 
The  result  of  these  would  seem  to  be  that  agency  is  more  readily 
implied  at  elections  than  agency  under  other  relations  (see  Tlic 
Taunton  case,  1  O'M.  &  H.  182) ;  that  agency  is  more  readily  implied 
from  the  acts  of  persons  receiving  pay,  such  as  messenger^ 
than  from  the  acts  of  unpaid  supporters  (see  ITie  Windsor  case, 
1  O'M.  &  H.  3),  who  are  usually  not  agents  unless  they  are 
recognised  by  the  candidate  as  working  iFor  him  (The  Staley- 
bridge  case,  1  O'M.  &  H.  69.)  It  is  the  unpaid  persons  who  are 
recognised  by  the  candidate  as  working  for  him  who  cause  the 
chief  difficulty,  and  the  volunteer  canvassing  which  has  become 
so  frequent  since  paid  canvassing  was  abolished  requires  rather 
careful  superintendence  if  it  is  to  be  of  any  use. 

Proposed  Alterations  in  the  Law  of  Registration  of  Titles. — With 
regard  to  the  future  it  is  difficult,  if  not  impossible,  to  frame  a 
simple  yet  satisfactory  measure  of  land  transfer  reform  as  long  as 
our  complicated  system  of  entail  and  settlement  is  allowed  to 
exist.  For  some  time  past  there  has  been  a  growing  feeling 
among  eminent  statesmen  and  lawyers  that  primogeniture  and 
entail  should  be  abohshed,  and  that  the  law  of  settlement  should 
be  otherwise  modified.  As  a  preliminary  step,  therefore,  to  a 
Land  Transfer  Act,  the  following  proposed  alterations  in  the  law, 
most  of  which  have  been  suggested  in  various  quarters,  should  be 
considered : — 

1.  That  the  law  of  primogeniture,  by  which  the  eldest  son 
succeeds  to  the  inheritance  to  the  exclusion  of  his  brothers  and 
sisters,  should  be  abolished,  and  that  a  person's  real  estate  should, 
npon  his  death,  vest  in  his  executors  or  administrators  like  a 
chattel  real,  and  that  such  executor  or  administrator  should  have 
the  same  power  of  disposition  over  the  same  for  the  payment  of 
debts,  or  otherwise,  as  he  now  has  with  respect  to  the  personal 
estate,  and  that  the  ultimate  beneficial  interest  in  such  real  estate 
should  vest  in  the  intestate's  next  of  kin  according  to  the  Statute  of 
Diittributions,  either  with  or  without  modification.  A  similar  law 
prevails  in  the  Colonies,  or  some  of  them,  and  India.    As  to  the 
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latter,  see  Act  10  of  1865  of  the  Indian  Government,  €ecs.  26,  179, 
and  269.  Havin<»  regard  to  the  fact  that  any  one  can,  by  makincr 
a  will,  still  leave  the  whole  of  his  real  estate  to  his  eldest  son,  the 
proposed  change  is  not  of  itself  a  startling  one,  bat,  as  pointed 
oat  by  Mr.  Frederick  Pollock,  in  his  admirable  treatise  on  the 
Land  Laws,  p.  171,  if  the  legal  rule  of  primogeniture  in  the  strict 
sense  were  abolished,  the  artificial  primogeniture  of  our  family 
settlements  could  not  long  survive  it.  In  addition  to  the  duties 
vested  in  the  executor  or  administrator  virttUe  officii,  it  might  be 
convenient  that  he  should  have  power  to  partition  the  real  estate 
among  the  parties  entitled,  and  a  Bill  for  that  purpose  was  intro- 
duced in  the  vear  1880.  The  fiscal  considerations  to  which  the 
appointment  of  a  real  representative  would  give  rise  must  not  be 
overlooked. 

As  an  alternative  course,  in  case  primogeniture  should  not  be 
abolished,  a  real  representative  should  be  appointed  to  a  deceased 
owner  of  land  having  the  same  control  over  it  which  a  personal 
representative  has  as  to  chattels*  Prima  facie  the  executor  or 
administrator  would  be  the  proper  person  to  be  such  real  repre- 
sentative, or  power  should  be  given  to  the  registrar,  or  other 
authority  in  the  Land  Registry  Office,  or  to  a  judge  of  the 
Chancery  Division,  to  appoint  a  person  to  that  office  (see  Mr. 
Lewis's  Bill,  page  185,  Report  of  Commission  of  1857).  The 
appointment  of  a  real  representative  would  facilitate  transfer  by 
constituting  a  person  with  full  power  to  deal  with  the  land  as  an 
absolute  owner  for  the  purposes  of  sale,  mortgage,  or  the  like,  but 
it  would  not  interfere  with  the  ultimate  beneficial  devolution  ot 
the  property.  It  is  perhaps  scarcely  necessary  to  say  that  the 
question  of  abolishing  primogeniture  is  dealt  with  in  Sir  Horace 
Davey's  letter  to  the  Times  of  the  23rd  Sept.  1885,  on  the  subject 
of  Land  Reform. 

2.  That,  as  suggested  by  the  same  letter,  the  statute  De  Donis 
Conditionalibus  (13  Edw.  I.  c.  1)  should  be  repealed,  and  estates 
tail  be  abolished,  in  the  manner  therein  pointed  out. 

3.  That,  unless  a  different  intention  is  expressed  or  implied,  a 
transfer  of  property  by  deed  should  pass  to  the  transferee  all  the 
estate  and  interest  which  the  transferor  has  power  to  pass.  This 
is  so  in  India  (see  the  Indian  Transfer  of  Property  Act,  1882,  c.  4), 
and  inasmuch  as  when  a  life  or  other  limited  interest  is  created  by 
deed,  it  is  the  invariable  custom  to  use  words  of  limitation  such  as 
''  during  his  life,"  or  the  like,  it  is  reasonable  and  convenient  that 
if  no  such  words  are  inserted  the  transferee  should  take  the  whole 
estate  of  the  transferor,  as  is  the  case  in  wills  made  since  the  1st 
•lanuary  1838.  But  if  a  good  system  of  registration  of  title  were 
introduced,  this  alteration  would  be  of  minor  importance. 

4.  That  (as  also  suggested  by  Sir  Horace  Davey's  letter)  all 
accumulations  of  income,  except  during  the  minority  of  a  person 
entitled  in  possession,  shall  be  void.    By  the  Indian  Act  no  accu- 
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mnlations  are  allowed  beyond  one  year,  and  that  only  in  certain 
cases  (see  Indian  Transfer  of  Property  Act,  1882,  c.  4,  s.  18, 
and  Act  10  of  1865,  s.  104). 

5.  That  all  charges  whatsoever  upon  land,  including  judgments, 
bankruptcies,  land  drainage,  orders,  etc.,  should  be  registered  in  one 
place,  viz.  the  Land  Remstry  OfiSce  (either  metropolitan  or  local, 
according  to  the  new  scheme  of  Land  Transfer),  as  suggested  by 
Mr.  J.  W.  Hawkins  in  a  letter  to  Mr.  FoUett,  mentioned  in  the 
Report  of  the  Commission  of  1870,  p.  113.  And  that  official 
searchers  should  be  appointed  whose  duty  it  should  be  to  search 
the  register  of  charges,  and  to  give  to  intending  purchasers  or 
mortgagees  a  certificate  of  search,  such  certificate  to  be  a  protec- 
tion to  the  purchaser  or  mortgagee,  and  all  future  purchasers  and 
mortgagees  up  to  the  date  of  search. 

There  yet  remains  the  great  question  whether  all  life  estates  in 
land  (except,  perhaps,  to  a  man's  widow)  should  not  be  abolished. 
Great  statesmen  and  great  lawyers  think  that  they  ought  to  be, 
and  cogent  social  and  economical  reasons  can  be  urged  m  support 
of  this  view.    That  life  estates  are  one  of  the  main  difficulties  in 
the  wav  of  a  simple  system  of  land  transfer  is  clear,  but  it  is  doubt- 
ful if  me  country  is  yet  prepared  for  so  strong  a  measure  as  their 
abolition.    Another  question  which  will  have  to  be  considered  is 
the  Statute  of  Limitations.    When  an  improved  system  of  regis- 
tration of  title  has  got  well  into  working  order,  it  may  be  that  the 
present  periods  of  thirty  and  twelve  years  respectively  can  be 
reduced  to  twenty  and  eight ;  but  it  must  be  borne  in  mind  that 
the  length  of  title  required  to  land  does  not  depend  so  much  on 
the  Statute  of  Limitations  as  on  the  existence  of  life  estates,  as 
time  does  not  begin  to  run  against  a  remainder-man  during  the 
continuance  of  the  life  estate.    Therefore  a  possession  of  even  sixty 
yeam  does  not  necessarily  confer  any  title,  as  the  holder  may 
have  been  only  tenant  for  life.    It  seems  to  the  writer  that  any 
measure  of  land  transfer  reform  should  be  based  more  or  less  upon 
the  Act  of  1875,  but  with  substantial  modifications.    The  leiading 
feature  of  the  new  Act  should  be  compulsory  registration  with  a 
possessory  title,  as  distinguished  from  voluntary  registration  with 
an  indefeasible  title,      f iecemeal  legislation  being  at  all  times 
objectionable,  it  will  be  advisable  (as  suggested  in  Sir  Horace 
Davey's  letter  on  land  reform  to  the  Times  of  the  25th  September 
1875)  to  repeal  the  Act  of  1875,  and  re-enact  the  useful  parts  of 
it.     Let  us  consider  the  new  scheme  under  the  following  heads : 
(1)  the  tribunal ;  (2)  who  may  enter  land  on  the  register,  and  how 
and  for  what  estates ;  (3)  identity ;  (4)  mortgages  or  charges ; 
(5)   transfer;   (6)    transmission   of  land  and  charges;  (7)  pro- 
tection  of  unregistered  interests ;   (8)  compulsory   registration ; 
(9)  miscellaneous. 

The  Tribunal. — It  matters  little  what  a  thing  is  called,  pro- 
vided it  be  well  adapted  for  its  purpose.     Whether  we  are  to  have 
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a  landed  estates  court,  a  conyejancing  judge,  or  a  registrar,  is  of 
secondary  importance.  But  if  the  system  is  to  be  compulsory, 
primAfcLcie  only  a  large  body  of  men  can  do  the  work.  It  is  pro- 
posed, therefore,  that  there  should  be  a  district  land  r^istry  for 
eveiy  County  Court  district,  presided  over  by  a  district  re^trar. 
In  addition  there  should  be  a  sub-registry  under  the  supenntend- 
ence  of  an  assistant  regbtrar,  in  every  town  of  importance  within 
such  district,  as  persons  dealing  with  small  plots  of  land  cannot  be 
expected  to  go  far  for  the  purpose  of  registering  the  title.  Owing 
to  the  necessity  for  caveats  to  protect  unregistered  interests,  it 
seems  necessanr  that  the  district  registrars  should  be  persons  of 
some  judicial  ability,  though  their  decisions  with  reference  to  these 
matters  should  be  subject  to  appeal  to  the  Chancery  Division  of 
the  Court.  The  duties  of  tne  assistant  registrar  should  be 
ministerial  only.  With  regard  to  the  metropolis,  it  would  pro- 
bably be  advisable  to  retain  the  existing  office,  and  not  to  luive 
district  registries  within  the  metropolitan  area. — Law  Times. 


{Tfje  Scottisti  iJito  iHagafine  antr  Slifttift  Court  3fileporter« 


SHBRJPF  COURT  OP  ABBRDEEN,  KINCARDINE,  AND 

BANFF. 

Sheriff  SCOTT-MOKCBIEFF. 
IN8PECT0B  OF  FORDYCB  V,  mSPBOTOR  OF  ORDIQUHILL. 

Pauper — IrUerruption  of  residential  settlement — Casual  relief, — dream- 
stances  in  which  held  that  the  acqaisitioD  of  a  residential  settlement  had 
been  interrapted  by  the  application  for  and  g^rant  of  casnal  relief. 

This  was  an  action  at  the  instance  of  the  parish  of  Fordjce  agaiost 
that  of  OrdiquhilL  The  former  sought  to  be  relieved  of  the  burden  of 
supporting  a  pauper,  named  Rachel  Stalker,  who  has  recently  become 
insane.  Stalker  was  in  May  1877  resident  in  Fordyce,  bat  her  settle- 
ment was  at  that  date  in  Ordiquhill,  the  parish  in  which  she  was  bom. 
For  some  time  previous  to  May  1877  she  was  in  receipt  of  parochial 
relief.  Subsequently  she  maintained  herself.  In  1881,  howeTer,  while 
in  bad  health,  she  received  from  Fordyce  casual  relief  for  three  or  four 
weeks.  The  question  came  to  be :  Did  this  casual  relief  operate  as  an 
interruption  of  the  residential  settlement  which  she  was  in  the  act  of 
acquiring  in  Fordyce?  If  it  did  not,  then  the  burden  of  supporting  her 
in  her  present  condition  would  now  fall  upon  Fordyce.  II  it  did,  her 
native  parish  would  be  bound  to  maintain  her.  The  Sheriff-Substitute 
has  issued  the  following  interlocutor : — 

<<  Banff,  2nd  June  1886.— The  Sheriff-Substitute,  having  heard  parties' 
procurators  and  made  avizandum  with  the  evidence  adduced  and  whole  pro- 
cess :  Finds  that  the  residential  settlement  of  the  pauper  Rachel  Stalker 
in  the  parish  of  Fordyce  was  interrupted  by  the  fact  of  her  having  i4>plied 
for  and  obtained  casual  relief  from  that  parish  in  May  1881 :  Therefore 
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decerns  against  the  defender  in  terms  of  the  prajer  of  the  petition :  Pinds 
the  defender  liable  to  the  pnrsner  in  expenses  of  process ;  allows  an 
account  of  said  expenses  to  be  lodged,  and  when  lodged  remits  it  to  the 
auditors  of  Court  to  tax  and  report,  and  decerns. 

**  W.  O.  SCOTT-MONCBIBPF. 

^^Note, — ^This  case  raises  only  one  question,  viz.,  How  does  the  casual 
relief  given  to  the  pauper  a£fect  her  acquisition  of  a  residential  settlement 
in  the  parish  ftom  which  she  received  it?  I  am  clearlj  of  opinion  that 
the  relief  has  operated  as  a  bar  to  such  acquisition.  I  have  been  referred 
to  numerous  cases  decided  in  the  inferior  Courts ;  but  it  is  unnecessary 
to  consider  tiiem,  as  similar  questions  have  been  repeatedly  dealt  with  in 
the  Court  of  Session.  The  provisions  of  the  76th  section  of  the  Poor 
Law  Act  are  well  known.  In  order  to  acquire  a  settlement  by  residence, 
that  residence  must  have  been  continuous  for  five  years,  without '  recourse' 
to  common  begging  or  having  received  or  applied  for  parochial  relief.' 
Now,  what  light  do  the  decisions  throw  upon  this  section  ?  They  establish, 
in  the  first  place,  that,  in  order  to  bar  the  acquisition  of  a  settlement,  such 
relief,  when  given,  must  be  given  h(ma  JUk^  that  is  to  say,  to  a  person 
really  entitled  to  it,  and  not  with  the  mere  object  of  escaping  liability  on 
the  part  of  the  donor.  But  in  the  second  place,  assuming  bonaJUks,  it 
is  unnecessary  that  the  relief  should  be  of  material  amount,  or  even 
in  the  form  of  a  pecuniary  allowance.  This  latter  point  would  appear 
to  be  settled  by  one  of  the  most  recent  decisions  upon  the  subject, 
Wallaee  v.  Dempster  and  Deae^  22nd  October  1880  (8  R.  27).  In  that 
case  medical  advice  and  drugs  to  the  value  of  2&  6d.,  given  to  an  appli- 
cant for  parochial  relief,  was  held  sufficient  to  interrupt  the  acquisition 
of  a  settlement.  Lord  Shand  remarked  that,  '  although  the  sum  was 
small,  the  principle  seems  none  the  less  clear.'  The  question  whether 
nAief  has  been  given  in  good  fuith  will  depend,  of  course,  upon  a  con- 
sideration of  all  the  circumstances  of  each  case.  I  can  find  no  authority  for 
holding  that  mere  neglect  to  comply  with  the  regulations  of  the  Board  of 
Superyision  would  render  the  relief  given  ineffectual  to  interrupt  a  settle- 
ment. Such  neglect,  viewed  in  connection  with  other  circumstances, 
might  have  an  important  bearing  upon  the  character  of  the  relief.  The 
opinion  of  the  Lord  Justice-Clerk  in  Porteous  v.  Blair^  16th  Dec.  1856 
(19  D.  185),  goes  no  further  than  that.  The  cases  of  Porteous  v.  Blair 
and  of  Tumbull  v.  Kemp,  26th  February  1858  (20  D.  708),  are  relied  upon 
by  the  defender  in  his  argument  But  these  decisions  were  carefully  con- 
sidered by  Lord  Einloch  in  Simpson  v.  Allan,  19th  July  1859  (21  D. 
1363).  He  points  out  that  in  both  of  them  the  question  under  considera- 
tion was  concerning  the  loss,  not  the  acquisition,  of  a  settlement,  and 
that  in  TurrUmil  v.  £emp  the  Court  considered  the  bare  fact  of  residence 
out  of  the  parish  for  the  sufficient  period  in  itself  destructive  of  the  pre- 
vious settlement,  without  regard  to  any  other  consideration.  As  to 
Porteous  v.  Blair,  he  says :  '  In  that  case,  .when  a  settlement  was  about 
to  be  acquired  by  the  lapse  of  five  years  of  continual  residence,  the 
inspector  of  the  parish  insularly  stepped  in  and  gave  a  small  sum  in 
name  of  parochial  relief.  Irrespectively  of  the  suspiciousness  attached 
to  this  proceeding  as  a  mere  attempt  to  evade  the  statute,  the  Court  held,  . 
on  proof,  that  the  alleged  pauper  was  at  the  time  not  in  circumstances' 
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entitUDg  him  to  parochial  relief,  and  they  therefore  denied  effect  to  the 
alleged  relief  aforded.' 

**  Accordingly,  Lord  Kinloch  held  that  these  cases  conld  not  stand  in 
the  way  of  his  deciding  Simpson  y.  Allan  as  he  did.    He  decided  that 
the  som  of  lis.  given  by  an  inspector  as  temporary  aid  to  a  party  in  ill- 
health  who  did  not  seek  it,  and  who  had  3s.  a  week  from  a  charitable 
society,  was  sufficient  to  interrupt  the  acquisition  of  a  settlement.    To 
this  decision  the  Inner  House  adhered.    From  the  opinion  of  the  Lord 
President  it  is  clear  that  in  every  case  Yrhere  it  is  alleged  that  relief  has 
been  improperly  given  the  averments  must  be  distinct  and  clear,  otherwise 
no  effect  can  be  given  to  them.    Perhaps  it  would  be  sufficient  for  the 
decision  of  this  present  case  to  point  out  that  there  is  no  such  avermoit 
in  the  defences.    It  is  not  said  that  the  pauper  here  obtained  rdief  in 
1881  for  the  purpose  of  preventing  the  acquisition  of  a  settlement.    This 
leads  me  briefly  to  notice  the  facts  now  before  me.    Rachel  Stalker,  with 
a  birth  settlement  in  the  parish  represented  by  the  defender,  was  resident 
in  that  of  Fordyce,  and  in  receipt  of  parochial  relief  for  some  time 
previous  to  23rd  May  1877.     After  that  date  she  seems  to  have  main- 
tained herself  by  hard  work  for  a  period  of  four  years,  but  in  May  1881 
she  was  afflicted  with  acute  inflammation  in  the  right  hand,  causing  great 
agony,  and  affecting  her  constitution.    Dr.  Stewart,  who  attended  her, 
says, — '  I  had  no  difficulty  in  holding  that  she  was  a  proper  object  of 
parochial  relief,  in  so  far  as  her  physical  constitution  went'    That  she 
was  a  poor  woman  appears  to  me  clearly  established  by  the  evidence  led, 
wholly  uncontradicted  by  the  defender.     We  cannot  have  her  own 
evidence,  because  she  is  now  insane ;  but  there  is  that  of  her  neighbours. 
She  had  been  a  pauper  in  1877,  and  there  is  no  reason  to  believe  that 
in  the  interval  she  haid  succeeded  to  or  acquired  a  fortune.    Acting  upon 
the  advice  of  her  neighbours,  she  appUed  for  parochial  relief,  and 
obtained  2s.  6d.  per  week  for  four  weeks,  the  payments  being  entered  in 
the  day  cash-book  of  the  parish,  in  which  Stalker  is  described  as  a 
'  casual.'    No  entry  was  made  in  the  other  books  which  are  directed  to 
be  kept  by  the  central  authority.    I  have  already  referred  to  what  I 
consider  to  be  the  effect  of  such  an  irregularity.    Nor  was  any  notice 
sent  to  the  parish  of  OrdiquhilL    Under  section  71  of  the  Act  this  fact 
will  bar  recovery  of  the  amount  given  to  Stalker  from  that  parish.     The 
pursuer,  however,  does  not  now  seek  to  recover  this  amount    But  failure 
to  intimate  will  not  affect  the  nature  of  the  relief  given.    It  is  said  that 
the  parish  of  Ordiquhill  had  directed  an  offer  of  indoor  relief  to  be  made 
to  Stalker.    Suppose  that  this  had  been  made  and  refused  by  the 
applicant,  the  effect  upon  the  acquisition  of  a  settlement  would  have  been 
precisely  the  same.    Application  for  relief  made  by  a  person  entitled  to 
receive  it,  in  some  form,  is  sufficient  under  the  statute  to  interrupt  such 
acquisition.    I  can  see  nothing  suspicious  in  the  circumstances  under 
which  Stalker  received  relief.    The  interim  inspector,  who  gave  it,  tells 
ns  that  he  was  ignorant  upon  the  subject  of  her  settlement    The  relief 
was  given  nearly  a  year  before  she  conld  have  acquired  any  residential 
settlement  in  Fordyce — an  important  fact  as  bearing  upon  the  question 
of  bonajides.    There  were  in'egularities,  no  doubt,  which  are  perhaps 
due  to  the  fact  that  the  r^nlar  inspector  was  off  duty  at  the  time.    But 
if  the  parish  of  Fordyce  had  really  devised  a  schefne  whereby  to  burden 
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that  of  Ordiquhill  there  would  have  been  no  irregularitias.  Care  would 
have  been  taken  to  leave  no  loophole  of  escape  for  the  defender,  no 
technical  law  on  which  he  could  found.  I  have  thought  it  right  to 
express  my  views  at  some  length,  but  really  I  have  no  doubt  about  the 
dedsion  of  this  case,  which  seems,  in  my  opinion,  to  present  but  little 
difficulty.  Looking  upon  the  transaction  in  1881  as  a  bonafde  one, 
relief  being  properly  applied  for  and  given,  I  must  give  effect  to  the 
contention  of  the  pursuer,  and  hold  that  the  acquisition  of  a  settlement 
m  the  parish  of  Fordyce  was  interrupted.  W.  G.  S.-M." 

Act.  Young— ^ft.  Allan  &  Soutar. 
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Company. — Shares — Blank  transfer — Deed — Equitable  assignment  oj 
Shares— NoUce  to  company— Priority-^Compames  Act,  1862  (25  ^  26 
Kic<.  c.  89),  $,  ZO— Transfer  unaccompanied  by  certijicate — Application  to 
Register,— The  articles  of  association  of  a  company  formed  under  the 
Companies  Acts  provided  that  the  company  should  not  be  bound  by  or 
recognise  any  equitable  interest  in  its  shares  -.—Held,  that  neither  the 
company  nor  its  officers  could  be  treated  as  trustees  for  the  purpose  of 
applying  the  doctrine  of  Dearie  v.  HaU  (3  Russ,  1)  as  between  equitable 
assignees  of  shares,  and  therefore  the  priorities  of  such  assignees  could 
not  be  affected  by  the  order  in  which  they  gave  notice  of  their  assignments 
to  the  company.— 5octV<^  G4ndrale  de  Paris  v.  Walker  (H.L.)  65  L.  J. 
Rep.  Q.  B.  D.  169. 

The  articles  provided  that  shares  should  be  transferable  only  by  deed 
executed  by  the  transferor  and  the  transferee  and  registered  :—Held,  1. 
That  a  transfer  of  shares  in  which  the  name  of  the  transferee  and  the 
number  and  numbers  of  the  shares  were  filled  in  after  execution  by  the 
transferor  could  not  operate  as  the  deed  of  the  transferor  without  re- 
delivery by  him ;  2.  That  the  execution  of  a  transfer  deed  did  not  before 
registration  confer  on  the  transferee  a  legal  title  preferable  as  such  to  a 
prior  equitable  interest— iJirf. 

The  certificates  issued  by  the  company  contained  a  note  that  no 
transfer  of  any  shares  represented  thereby  would  be  registered  except 
upon  the  production  thereof.  There  was  no  similar  provision  in  the 
articles  of  association  i—Beld,  that  the  company  was  entitled  to  refuse 
r^istration  of  a  transfer  until  the  certificate  of  the  shares  comprised 
therein  was  produced  or  its  absence  accounted  for,  and  was  bound  to 
refuse  registration  on  receiving  notice  that  the  certificate  was  outstanding 
in  the  hands  of  a  bona  fide  holder  for  value  with  an  equitable  title  prior 
in  date  to  the  transfer.— /5td. 

Whether  the  company  would  have  been  liable  to  the  holder  of  the 
certificate  if  they  had  registered  the  transfer  before  notice  of  his  claim, 
gwxre. — Ibid. 

'Desigju.— Registration— ^^  Proprietor ''^Patents,  Designs,  and  Trade 
Marks  Act,  1883,  s.  61.— In  May  1885,  G.,  who  was  acting  as  the  sole  agent 
and  consignee  in  the  United  Kingdom,  during  the  year  1 885,  of  toys  jnanu- 
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The  Managers  of  (he  Metropolitan  Asylum  District  v.  Hill  (50  Law  J. 
Kep.  Q.B.  353;  Law  Rep.  6  App.  Cas.  193)  distingaished.— /&id 

Patent. — Action  for  infringement — Practice — Inspection  of  process 
carried  on  under  patent — Right  of  defendants  to  inspection. — ^The  plaintiffs, 
assignees  of  a  patent  for  an  invention  in  grinding  meal  and  flonr,  by  their 
specification  claimed  the  discovery  of  a  new  process  or  prodnct,  bnt  not 
any  novelty  in  machinery.  They  obtained  an  order  for  inspection  of  the 
process  of  the  defendants,  in  parsnance  whereof  they  had  taken  ninety- 
three  samples.  The  defendants  applied  for  an  order  giving  them  a  like 
Uberty  to  inspect  the  process  of  the  plaintiffs  and  to  take  samples : — 
Hdd^  that  both  the  Conrt  and  the  defendants  would  be  at  a  disadvantage 
if  the  latter  were  not  in  a  position  at  the  hearing  to  describe  the  process 
which  the  plaintiffs  actually  carried  on  under  their  patent,  and  that 
therefore  the  defendants  onght  to  be  allowed  to  have  the  inspection  for 
which  they  asked,  and  to  take  samplesL — The  Otrm  Milling  Con^ny  v. 
Eobinson,  55  L.  J.  Rep.  Ch.  287. 

Tbadb  Mask.  —  Registration  —  Lapse  of  fioe  years — Rectification — 
Special  and  distinctive  word — MisrepresentaMon-^Trade  Marks  Regietration 
Act,  1875  (38  ^  39  Vict.  c.  91),  ».  5  and  10.— Section  3  of  the  Trade 
Marks  Registration  Act,  1875,  which  makes  the  registry  of  a  trade  mark 
prima  facie  evidence,  and  the  continuance  of  the  registration  for  five  years 
conclusive  evidence,  of  the  right  of  the  registered  proprietor  to  the  exclu- 
sive use  of  that  mark,  subject  to  the  provisions  of  the  Act,  does  not 
prevent  any  one  applying  under  the  5th  section  to  have  the  alleged  trade 
mark  removed  from  the  register  when  it  never  onght  to  have  been  put 
on  the  register  at  all. — Wood  v.  Lambert  (App.),  55  L.  J.  Rep.  Ch.  377. 

Edwards  v.  Dennis  {ante,  p.  125 ;  Law  Rep.  30  Ch.  D.  456),  In  re 
Palmer's  Trade  Mark  (51  Law  J.  Rep.  Ch.  673;  Law  Rep.  21  Ch. 
D.  47 ;  24  ibid.  504),  aud  In  re  Letmard  d  EllWs  Trade  Mark  (58  Law 
J.  Rep.  Ch.  603 ;  Law  Rep.  26  Ch.  D.  288)  followed.— /6ui 

To  entitle  a  word  to  be  registered  as  a  trade  mark  under  the  10th 
section  of  the  Trade  Marks  R^stration  Act,  1875,  the  word  must  be 
known  as  a  distinctive  mark  as  a  trade  mark  at  the  time  of  registration, 
and  must  have  been  used  as  such  before  the  passing  of  the  Act  By 
**  distinctive  mark  "  is  meant  some  mark  which  distinguishes  the  goods  to 
which  it  is  attached  as  the  product  of  the  person  claiming  it  as  a  trade 
mark  from  the  products  of  all  others,  and  it  must  not  merely  denote  this 
to  members  of  the  trade,  but  must  do  so  to  the  public  generally. — Ibid. 

Decision  of  Pearson,  J.,  reversed. — Ibid. 

Trade  Mark. — Registration — Transmission  of  interest — Right  to  sue — 
Patents,  etc.  Act,  1 883  (46  d:  47  Vict.  c.  57),  ss.  62, 77,  and  7S— Trademarks 
rules,  1883,  rules  30-40. — ^A  trade  mark  is  ^*  roistered  in  pursuance  of* 
the  Patents,  etc.  Act,  1883,  irithin  the  meaning  of  section  77  of  that 
Act,  so  soon  as  the  original  registration  is  properly  completed  and  the 
mark  placed  on  the  register  under  section  62,  and  a  subsequent  proprie- 
tor is  not  debarred  by  section  77  from  suing  in  respect  of  an  infringement 
of  the  mark  while  it  still  remains  registered  in  the  name  of  the  original 
proprietor. — Ihlee  v.  Henshaw,  55  L.  J.  Rep.  Ch.  273. 
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"LA  LIGUE  ANCIENNE." 

/.  Its  Political  Character. 

"Scotns,  fcederahis  Franco,  constante  inexpugnabilitiue  voluntate  nnmquam 
Tariavit," — Paul  Emile. 

From  the  Norman  Conquest  till  the  Union  of  the  Crowns  there 
subsisted,  without  material  interruption,  a  close  alliance  between 
France  and  Scotland ;  and  recent  investigation  clearly  proves 
that  the  international  intercourse,  of  which  this  alliance  was  at 
once  the  cause  and  the  medium,  influenced  Scottisli  life  and 
character  most  profoundly.  It  impregnated  the  Scottish  lan- 
guage :  it  enriched  the  nomenclature  of  the  sciences :  it  suggested 
models  to  the  architect,  the  soldier,  the  jurist,  and  the  statesman  : 
it  fostered  commerce,  promoted  education,  nurtured  liberty,  and 
developed  law. 

The  object  of  this  paper  is  to  reconstruct  the  broken  history  of 
that  alliance,  which  is  familiar  to  every  student  of  Scottish  anti- 
quities under  the  name  of  the  Ancient  League. 

The  early  chroniclers  ^  envelop  its  origin  in  a  halo  of  romance. 
They  tell  us  that  Charlemagne,  whether  from  hostility  to  the 
Saxons,  or  desirous,  as  Boece  patriotically  suggests,  of  attracting 
Scotsmen  to  his  court,  proposed  an  offensive  and  defensive  alliance 
to  King  Achaius.  The  debate  on  this  proposal  before  the  council 
of  the  Scottish  king  is  recorded  with  Homeric  minuteness.  Against 
the  alliance  it  was  urged  by  Culmanus  that  England  was  the 
neighbour,  and  therefore  the  natural  ally  of  Scotland ;  that  her 
vengeance  would  be  swift  and  sure  if  France  proved  faithless 
or  weak ;  that  her  naval  power  was  too  strong  to  be  defied,  and 
her  commercial  favour  too  lucrative  to  be  thrown  lightly  away. 
To  these  arguments  Albanus  replied  that  the  past  conduct  of 
England  to  Scotland  *  had  been  far  from  neighbourly,  that  the 

1  Chambre,  Hiatoire  Ahr4g4e,  '  "  La  coustame  des  Anglois." 

VOL.  XXX.  NO.  CCCLVI.— AUG.  1S8G.  2  F 


394  "LA  LIGUE  AXCIEXXE." 

Scots  were  well  able  to  protect  themselves,  nor  would  God  leave 
tliein  unbefriended.  The  opinion  of  Albanus  prevailed,  and  the 
alliance  was  concluded  on  the  followinjir  terms,  which  I  translate 
from  Chambre: — 

(1)  There  shall  be  perpetual  amity  between  France  and  Scot- 

land. 

(2)  Action  by  England  atrainst   either   shall   be  held  action 

against  both. 

(3)  France  being  assailed,  Scotland  shall  furnish  men  at  the 

expense  of  France. 

(4)  Scotland  being  assailed,  France  shall  furnish  men  at  her 

own  expense. 

(5)  Any  subject  of  either  ally  assisting  England  by  arms  or 

counsel  against  either  shall   be  guilty  of  the  crime  of 
**les(5  majest(5"  against  both. 

(6)  Neither   ally  shall  make  a  treaty  with  England  without 

including  the  other. 

The  authenticity  of  these  early  negotiations  I  desire  neither  to 
impugn  nor  to  affirm.  My  intention  is  to  analyse  the  character 
of  the  Ancient  League,  and  to  show  that  its  permanency  arose 
from  the  permanency  of  certain  political  conditions,  and  not  from 
the  extraordinary  constancy  of  Scotland  or  of  France. 

The  Ancient  League  is  to  be  sharply  distinguished  from  a  mere 
treaty  recording  the  growth  of  national  life  or  the  results  of  in- 
trigue, aggression,  or  war.  It  was  evidenced  indeed  by  a  succession 
of  such  treaties, — treaties  of  commerce  and  extradition,  guarantee 
and  alliance ;  but  the  League  itself  was  a  federal  union,  created 
and  maintained  not  by  the  bonds  of  common  descent,  language, 
or  worship;   not  by  any  exceptional  virtues  in  the  contracting 

Earties;  not,  as  Chambre  and  his  brethren  would  have  us  infer, 
y  the  skill  of  ambassadors  or  the  will  of  kings,  but  by  the  per- 
sistent hostility  of  England  to  Scotland  and  to  France — 

*'Les  Anglois*  s'estiment  trop  grands  d'estre  voysins  et  con- 
federez  amys  des  Escossois — les  Escossois  n'ont  jamais  appris 
endnrer  quelque  subjection  de  nuls  autres." 

"  Gnillaume,  le  Roux  Roy  d'Angleterre,  voyant  le  Roy  Phillippe 
cassc  de  vieillesse,  languissant  dans  les  plaisirs  et  excommunie  par 
le  Pape,  vouloit  s'emparer  de  la  couronne  de  France;  mais  bien 
qu'il  eftt  et  Texperience  et  Targent  et  par  le  moyen  de  largent  les 
uieilleurs  soldats.*" 

**  It  was  to  Scotland  a  gud'  clianc« 
That  thai  made  thaini  to  werray  in  France, 
For  had  thai  haJyly  thaim  tane 
For  to  werray  in  Scotland  alaue 
Eftyr  the  gret  inischeffis  twa 
(Duplyn  and  Hallidowne  was  tha) 
Thai  suld  have  skaithit  it  to  gretly." — Wyntown, 

No  better  analysis  than  is  herein  offered  can  be  given  of  the 
*  Chambre.  *  Mezeray,  Hist,  de  France,  iL  57. 
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oripin  and  progress  of  the  Ancient  League.  The  aggression  of 
England  on  France,  and  her  insolent  pretensions  to  the  crown  of 
Scotland,  were  its  occasion  and  its  apology.  Not  to  speak  of  tlie 
half-finished  schemes  of  Offa  and  Dunstan,  the  successive  triumphs 
and  overthrows  of  Northuinbria,  Mercia,  and  Wessex,  or  the  deep 
designs  of  Cnut, — the  chief  feature  in  the  policy  of  our  Norman 
and  Angevin  kings  was  the  centralization  of  their  power  at  home 
and  abroad.  They  strove  to  accomplish  national  unity  by  obliterat- 
ing the  distinctions  of  race,  by  introducing  tentatively,  but  surely, 
an  uniform  code  of  laws,  by  discouraging  provincial  patriotism, 
and  by  gathering  all  the  forces  of  the  kingdom  under  the  shadow 
of  the  crown.  They  strove  also  to  keep  fast  hold  at  once  of  their 
**  realm  of  England*'  and  their  fiefdoms  in  France.  Recollecting 
the  ability,  brutality,  and  fearlessness,  the  sublime  indifference  to 
all  private  suffering,  the  sovereign  disregard  of  kinship  or  treaties, 
with  which  this  policy  was  carried  out  for  two  hundred  years,  we 
need  not  search  among  the  petty  details  of  faction  or  intrigue  for 
the  primary  causes  of  the  Ancient  League. 

It  would  seem  to  have  been  first  formally  renewed  in  1216,  when 
Alexander  IL  of  Scotland,  meeting  Philip  Augustus  at  Boulogne, 
concluded  a  treaty  of  alliance  on  the  following  terms : — "  Qu'il  ne 
fera  licite  a  nul  d'eux  de  recevoir  les  ennemis  ou  subjects  bannis 
par  I'autre  ni  aussi  y  amener  des  estrangiers  sans  leur  mutuel 
consentement^  et  si  le  roy  d'Angleterre  commence  guerre  a  Tnii 
des  d'eux,  Tautre  luy  sidera,  assailant  les  Anglois  par  Tautre  costci." 

Henry  IIL,  Edward  I.,  and  Edward  III. — though,  from  the 
fusion  of  races  in  Enijland  which  followed  the  loss  of  Norraandv 
by  John,  their  policy  must  now  be  termed  imperial  rather  than 
national  —  pursued  towards  Scotland  and  France  substantially 
the  same  line  of  conduct  as  their  predecessors,  and  with  similar 
results. 

Let  us  briefly  trace  the  workings  of  that  policy  in  the  public 
life  of  Scotland.  The  whole  ground  is  controversial,  but  I  shall 
content  mvself  with  statincr  facts  which  are  admitted,  as  far  as 
possible,  without  comment  or  inference. 

The  points  worthy  of  notice  in  the  reign  of  Henry  III.  are, — 
the  fruitless  attempt  to  extort  from  the  infant  Alexander  an 
acknowledgment  of  the  supremacy  of  England,  in  direct  violation 
of  a  treaty  concluded  in  1249 ;  the  appointment  of  Geoffrey 
Langley,  an  insolent  English  noble,  as  guardian  to  the  young 
Scottish  king;  the  grant  to  England  by  Innocent  IV.  of  one- 
twentieth  of  the  ecclesiastical  revenues  of  Scotland ;  and  the 
existence — I  had  almost  said  the  formation — of  an  English  party 
in  the  Scottish  court. 

"  The  King  of  England,"  says  an  old  historian,  speaking  of 
Edward  L,  '*had  it  in  his  mind  to  bring  under  his  dominion  the 
king  and  the  realm  of  Scotland  in  the  same  manner  that  he  had 
subdued  the  kingdom  of   AVales."     That  this  was  the  spirit  of 
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EdwariTs  policy,  whatever  we  may  think  of  its  monilitj,  or  of  the 
moralitv  of  the  means  employed  in  its  accomplishment,  is  clearlv 
proved  by  his  conduct  before  and  after  the  death  of  the  Maid  of 
Norway.  In  the  proposed  'marriage  between  fid  ward  II.  and 
Afargaret,  in  the  cautious  reservation  at  Brigham  of  the  king^s 
rights  **  in  the  marches  and  elsewhere,**  in  the  appointment  of  a 
governor  to  preserve  the  laws  of  Scotland,  in  the  rapid  advance 
of  his  army  to  the  border  on  the  invitation  of  Bishop  Frazer,  in 
the  acknowledgment  of  his  overlordship  extorted  from  the  com> 
petitors  for  the  throne,  in  the  seizure  of  the  Scottish  castles,  and 
in  the  encouragement  of  trivial  appeals,  we  most  see,  if  not 
chicanery  in  the  royal  lawyer,  at  least  a  sufficient  pretext  for  the 
treaty  of  alliance  between  France  and  Scotland  concluded  in  1295, 
and  cemented  by  the  marriage  of  Edward  Balliol  to  the  daughter 
of  Charles  of  Valois. 

In  the  miserable  reim  of  Edward  II.  I  shall  refer  to  one 
tortuous  transaction  onfv,  the  sequel  to  which  was  a  prompt 
renewal  of  the  Ancient  League.  Weakened  by  defeat,  harassed 
by  the  treachery  of  the  Earl  of  Carlisle,  and  insulted  and  deserte<I 
by  his  own  councillors,  the  English  king  sought  peace  with  Scot- 
land in  1324.  At  the  same  time,  with  fatal  and  obvious  insincerity, 
he  tried  to  induce  the  Pope  to  withhold  from  Bruce  the  kingly 
title.  An  offensiye  and  defensive  alliance  between  France  and 
Scotland  was  at  once  arranged.  In  this  treaty  the  future 
interference  of  England  with  the  succession  to  the  Scottish 
crown  was  excluded  by  a  provision  that,  on  the  failure  of  the 
royal  line  in  either  country,  the  right  to  elect  a  king  should  rest 
in  the  nobles  of  the  other,  ^  and  that  their  decisions  should  be 
sanctioned,  if  necessarj',  by  force  of  arms. 

From  1327  to  1370  the  political  relations  of  England  with 
Scotland  and  France  remained  iinchancred.  We  shall  best  under- 
stand the  policy  of  Edward  IIL  to  Scotland,  an  alternation  of 
force  and  craft,  by  clearly  distinguisliing  the  end  he  had  in  view, 
the  means  he  used  for  attaining  it,  and  the  circumstances  which 
rendered  its  attainment  easy  and  difficult  respectively. 

The  aim  of  Edward  III.,  as  of  his  grandfather,  was  the  incor- 
poration of  Scotland  with  England,  or  at  least  the  permanent 
establishment  of  English  influence  in  Scotland.  He  strove  to 
accomplish  it,  sometimes  by  open  violence,  but  frequently,  and 
when  experience  had  taught  the  folly  of  such  raids  as  Burnt 
Candlemas,  entirely  by  diplomacy.  To  treat  Scotland  on  the 
assumption  that  she  was  a  conquered  province,  to  give  her  an 
English  justiciary,  to  send  English  barons  to  accept  her  fealty, 
to  attaint  her  rebel  earls,  were  the  vulgar  and  imperfect  devices 
of  his  youth.  In  the  prime  of  his  manhood  he  adopted  a  subtler 
policy,  striking  down  the  Government  by  the  enormous  price 
'demanded  as  the  ransom  of  the  captured  king,  while  at  the  same 

^  The  version  of  Mezeray  is  here  adopted  in  preference  to  that  of  Chambre. 
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time  he  made  a  bulcl  venture  for  the  love  of  the  people,  fosterinpf 
international  commerce  by  grants  of  immunity  and  protection, 
inducing  Scottish  students  to  flock  to  the  universities  of  England, 
and  defraying  the  expenses  of  Scottish  embassies  to  his  court. 
The  interests  of  the  Scottish  king,  the  hopes  of  Scottish  mer- 
chants, and  the  state  of  Scottish  society  alike  favoured  Edward's 
ambitions  designs.  David's  liberty  and  pleasures  depended  on  his 
forbearance :  to  the  mercantile  community  he  was  the  generous 
patron  and  protector  of  industry,  while  tlie  poverty  of  the  country 
— a  poverty  so  great  that  two  successive  Queens  of  Scotland* 
were  obliged  to  pawn  their  jewels  for  debt,  and  the  supplies  of  the 
royal  household  had  to  be  brought  under  special  licence  from 
England — rendered  it  improbable  that  the  king's  ransom  could  be 
rsiised  in  time,  and  therefore  probable  that  Scotland  would  at 
length  succumb  in  exhaustion  or  despair.  The  integrity  of  the 
Scottish  Parliament,  and  the  Commissioners  who  represented  it  in 
London,  and  their  stern*  resolve  never  to  submit  to  English  rule, 
triumphed  over  the  perfidy  of  the  king,  the  faintheartedness  or 
treachery  of  the  nobles,  and  the  abilities  of  Edward  III.  The 
long  war  of  independence  was  brought  to  a  close  upon  terms 
hononrable  to  both  countries, — the  portion  of  David's  ransom  still 
due  was  to  be  paid  in  annual  instalments  of  4000  merks,  and  the 
hereditary  pretensions  to  the  overlordship  of  Scotland  were  tacitly 
abandoned.  After  the  ratification  of  this  treaty,  the  French 
alliance  was  no  longer  necessary  to  the  political  existence  of 
Scotland.  Crippled  by  age,  embarrassed  by  war  in  Flanders, 
and  disheartened  by  the  successes  of  Du  Guesclin  in  France, 
Edward  IIL  was  not  in  a  condition  to  repeat  the  active  measures 
with  which  his  reign  began.  Nor  would  the  desire  of  re-embody- 
ing and  enforcing  an  exploded  claim  to  the  overlordship  of 
Scotland,  made  by  the  ancestors  of  Richard  of  Bordeaux,  have 
ever  tempted  an  astute  politician  like  Henry  of  Lancaster  to  add 
to  the  insecurity  of  his  unstable  throne.  The  guilt  of  protracting 
the  intestine  struggle  between  Scotland  and  England,  and  of 
adding  fuel  to  the  internecine  wars  of  England  and  France, — a 
guilt  for  the  most  part  unredeemed  by  honourable  motives, 
chivalrous  conduct,  or  even  constancy  to  the  Ancient  League, — 
must  now  be  attributed  to  the  passion  for  adventure  abroad  and 
to  the  insubordination  at  home,  which  unhappily  distinguished  the 
nobilitv  of  Scotland. 

With  these  Scottish  Lansquenets,  on  whose  character  a  few 
remarks  may  here  be  made  by  anticipation,  1  confess  that  I  am 
not  much  enamoured.  From  the  lay  of  the  minstrel  and  the  page 
of  the  novelist,  one  carries  away  only  a  vivid  impression  of  heroes 
**  sans  peur  et  sans  reproche  "  of  restless  spirits  in  quest  of  adven- 
ture and  fame,  of  patriots  of  whom  Scotland  was  not  worthy,  of 
men  like   Fletcher  of  Saltoun  and  the  Duke  of  Berwick,  who 

1 1362-1366. 
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iiiagni fieri    the   mercenan's   wretched    profession,   and   made    it 
honourable. 

That  such  men  were  to  be  found  among  the  soldiers  of 
fortune  in  the  fifteenth,  as  among  the  captains  of  the  guard  in  the 
seventeenth,  century,  is  not  of  course  to  be  denied.  But  the 
darker  side  of  the  great  Scottish  military  emigration  must  also 
be  insisted  on.  The  soldier  of  fortune  commenced  his  career 
frequently  by  flying  from  punishment,  usually  by  deserting  his 
country  from  fear,  treachery,  or  pique  in  the  hour  of  danger. 
He  attached  himself  to  one  of  the  standing  armies  which  were 
disturbing  the  peace  and  subverting  the  liberties  of  Europe.  He 
took  part  in  struggles  of  whose  justice  or  injustice  he  was  careless, 
so  long  as  they  held  out  to  him  the  prospect  of  licence  while  they 
lasted,  and  of  plunder  when  they  closed ;  imperfectly  disciplined, 
he  plunged  into  every  excess  of  guerilla  warfare;  on  the  conclusion 
of  peace  he  returned  to  his  native  land,  to  infest  the  country  as 
a  mendicant  or  a  robber,  if  impoverished  by  intemperance  or 
gambling;  and  if  eniiched  by  booty,  to  pass  his  time  in  idleness 
and  dissipation,  to  poison  the  thrift  of  the  community  by  the 
moral  infection  of  his  example,  to  disseminate  vice  and  disease 
till  he  sank,  the  victim  of  licentiousness,  into  an  early  grave. 
During  the  intervals  of  foreign  service,  the  Scottish  nobility  found 
congenial  employment  in  making  border  raids,  in  plundering 
churches  and  villages,  in  settling  their  private  feuds  by  the  ordeal 
of  battle,  and  in  holding  their  castles  against  the  king. 

By  such  men — bv  men  like  Alexander  Ramsay  and  Duncan 
Stewart  and  the  *'  Wolf  of  Badenoch  " — was  the  sceptre  of  Scot- 
land now  in  reality  wielded.  Of  what  avail  was  it  that  good 
King  Robert  loved  peace,  when  his  "  eight  strong  sons,*'  and  the 
whole  turbulent  aristocracy  behind  them,  of  which  they  were  the 
type,  cared  only  for  war? 

The  Scottish  nobility,  however,  were  as  incapable  of  co-oper- 
ating with  an  ally  as  of  obeying  a  sovereign.  The  unfortunate 
expedition  of  the  Admiral  de  Vienne,  undertaken  in  compliance 
with  secret  articles  in  a  treaty  concluded  so  far  back  as  1371, 
and  prompted  by  the  successful  issue  of  a  French  descent  upon 
England  through  Scotland  in  1384,  brought  out  into  painful 
prominence  the  incompatibility  of  the  French  with  the  Scottish 
mode  of  warfare,  emphasized  national  differences,  and  showed 
clearly  the  expense  of  maintaining  foreign  auxiliaries  in  Scotland. 

The  feelings  of  mutual  irritation  with  which  the  allies  parted 
at  the  close  of  the  campaign  are  well  portrayed  by  Froissart* : — 

"What  evil  spirit  hath  brought  you  hei-e?  was  the  common 
expression  employed  by  the  Scots.  Who  sent  for  you  ?  Cannot 
we  maintain  our  war  with  England  well  enough  without  your 
help  ?  Pack  up  your  goods  and  be  gone,  for  no  good  will  be  done 
as  long  as  ye  are  here.     We  neither  understand  ^'ou,  nor  you  us. 

1  Par  Buchon,  ix.  155,  157,  162,  cited  by  Tytler. 
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We  cannot  communicate  together,  and  in  a  short  time  we  shall 
be  completely  rifled  and  eaten  up  by  such  troops  of  locusts." 

The  French,  on  the  other  hand,  **  had  passage  and  returned 
into  Flanders  as  wind  and  weather  drove  them,  with  neither 
horses  nor  harness,  right  poor  and  feeble,  cursing  the  day  that 
ever  they  carae  upon  such  an  adventure,  and  fervently  desirino^ 
that  the  kings  of  France  and  England  would  conclude  a  peace  for 
a  year  or  two,  were  it  only  to  have  the  satisfaction  of  uniting 
their  armies,  and  utterly  destroying  the  realm  of  Scotland." 

A  few  incidental  quotations  illustrate  the  rancorous  feelings 
of  Mezeray  (ii.  520-521)  on  the  subject  of  this  expedition: 
"  Get  armement— pensa  rompre  Tamitie  et  rancienne  confedera- 
tion entre  la  France  et  TEscosse — cette  nation  de  ce  temps  \k  la 
plus  grossiere  et  la  plus  brutale  de  Chretic^nte,  et  les  Escossois 
cestant  armez  a  leur  mode,  c^st  k  dire  grossierement  et  presque 
commes  des  sauvages.  lis  ne  firent  point  d'autres  exploits  que 
de  ravager  quelques  pais  par  oil  ils  passerent." 

The  Ancient  League  hardly  again  rose  to  the  dignity  of  a 
national  act  for  the  preservation  of  the  independence  of  Scotland 
or  France.  Though  constantly  appealed  to  by  the  ambassadors 
and  potentates  who  affected  to  renew  it, — just  as  men  continued 
to  talk  of  the  Holy  Roman  Empire  long  after  it  had  ceased  to 
be  Holy  or  Roman  or  an  Empire, — it  had,  in  fact,  become  a  mere 
record,  chronicling  the  conflict  of  petty  interests  and  passions. 

The  Regent  Moray  (1407-1424)  had  no  loftier  motives  in  its 
renewal  (1416)  than  to  occupy  the  restless  nobility,  to  interrupt 
their  intercourse  with  England,  to  incense  Henry  V.,  and  to 
render  it  certain  that  he  would  not  permit  the  return  of  the 
captive  Scottish  king.  That  the  overtures  of  Charles  VU.  to 
James  I.  for  an  offensive  and  defensive  alliance,  to  be  cemented 
(1425)  by  the  marriage  of  the  Dauphin  with  Margaret,  the 
infant  princess  of  Scotland,  and  his  proposal  that  the  dowry 
should  consist  not  of  money  but  men,  were  due  to  the  disasters 
of  Gevaiit  and  Verneuil,  was  abundantly  proved  by  his  no: 
insisting  on  the  fulfilment  of  this  condition  after  the  victories  of 
Joan  of  Arc.  The  **  great  messages  "  from  France  to  Scotland 
and  from  Scotland  to  France,  in  1471,  1479,  and  1484,  owe  their 
origin  to  the  policy  of  Louis  XI.  and  Charles  VIII.,  while  the 
projected  union  between  Prince  James  and  Cecilia,  the  eldest 
daughter  of  Edward  IV.,  was  tacitly  abandoned,  perhaps  not  so 
much  "a  cause  que  Loys  XI.  de  France  le  rayoit,"  as  in  retalia- 
tion upon  the  English  king  for  his  intrigues  with  the  Earl  of 
Ross  and  Maclan  Vor.  The  support  given  to  Perkin  Warbeck  by 
James  IV.  (1494)  may  be  attributed  to  a  conviction  that  the 
protegee  of  Margaret  of  Burgundy  was  indeed  the  Duke  of  York, 
]>erhaps  to  some  suspicion  of  the  infamous  bargain  for  his  own 
betrayal  made  at  Greenwich  (1490)  between  Henry  VII.  and 
Lord  Bothwell,  the  Earl  of  Buclian,  and  Sir  Thomas  Tod;  but 
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the  campaign  of  Flodden  was  as  certainly  undertaken  in  response 
to  the  amorous  challenge  of  Anne  of  Brittany  as  it  was  imperilled 
by  the  wiles  of  Lady  Heron. 

The  political  life  of  Scotland  from  1513  to  1542  presents  a 
dismal  spectacle  of  selfishness,  folly,  and  weakness  hurrying 
along  the  Ancient  League  to  its  destruction.  A  very  cursor^*^ 
review  of  that  eventful  period  will  serve  to  show  how  little  of 
the  righteousness  which  exalteth  a  nation,  how  little  even  of  the 
chivalry  and  fidelity,  which  were  the  boast  of  feudalism,  the  chief 
actors  in  it  displayed. 

Margaret,  the  Queen-Regent  of  Scotland, — whose  administra- 
tive abilities,  inherited  from  her  father,  were  rendered  useless  or 
pernicious  to  her  country  by  strong  passions  brooking  no  control, 
and  setting  decency  at  defiance, — sided  with  England  till  deserted 
by  Angus,  with  France  while  enamoured  of  Albany,  and  again 
with  England  while  under  the  influence  of  Stewart 

Changes  as  frequent,  if  not  so  violent,  disfigure  the  public  career 
of  the  Earl  of  Angus.  He  presided  over  the  English  faction 
in  the  Scottish  court  till  the  influence  of  Albany  was  supreme. 
He  then  withdrew  to  France  where  he  studied  the  political 
situation,  and  became  an  acknowledged  master  in  the  arts  of 
intrigue.  Returning  to  Scotland  when  Albany  retired  from  the 
regency,  he  soon  brought  the  Queen- Mother  as  a  suppliant  to 
his  feet,  secured  and  turned  to  his  own  base  ends  the  control  of 
her  son,  and  restored  the  house  of  Douglas  to  all  its  former 
excess  of  power. 

The  treaty  of  Rouen,  concluded  on  26th  August  1517,  by  the 
Dukes  of  Alencon  and  Albany,  as  the  plenary  representatives  of 
their  respective  sovereigns,  after  setting  forth  as  an  object  to 
France  and  Scotland,  "La  vye,  I'honneur  et  Testat  I'un  de  Tautre 
sans  fraulde  ne  machinasion  quelzeconques,"  repeated  the  imme- 
morial provisions  of  the  Ancient  League  for  mutual  assistance  and 
joint  reprisals  in  case  of  war  with  England,  and  bound  each  ally 
to  make  with  that  power  no  terms  which  did  not  include  the 
other. 

**  Ce  traits,"  says  M.  Teulet,  "  a  regl^   pendant   une   grande 

Eartie  du  xvi.  si^cle  les  relations  de  la  France  et  de  I'Ecosse,'' 
ut  the  State  papers  and  correspondence  of  the  period  would 
seem  to  show  that  so  far  from  this  treaty  ruling  the  political 
relations  of  France  and  Scotland,  their  political  relations  deter- 
mined their  attitude  to  the  treaty.  Contrast  the  coolness  with 
which  Francis  L,  flushed  by  the  success  of  his  negotiations  at 
Noyon,  and  before  the  dark  shadow  of  Pavia  had  fallen  across 
his  career,  excuses  his  failure  to  send  prompt  and  effective 
succour  to  Scotland,  on  the  ground  of  'Ma  position  difficile  dans 
laquelle  il  etait  plac^,"  in  1313,  or  because  "le  Roy  d'Angle- 
terre  a  ses  navires  et  force  sur  la  coste  de  Bretaigne,"  in  1522, 
with  the  earnestness  of  his  prayer  to  the  Estates  in  1523:  "ne 
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vous  ai'reter  aux  promesses  et  doubles  parolles  que  en  usent 
en  vers  vous  qui  tendent  4  deception  affih  de  vous  subjuguer 
pour  Tavenir,  or  the  passionate  warning  given  by  his  mother 
to  the  Queen-Kegent  of  Scotland,  in  1525,  against  England, 
'*ung  ennemy  qui  veult  r^concilier  Escosse  pour  le  desjoindre 
de  France  affin  de  la  ruyner." 

The  Scottish  Government,  composed  as  it  was  of  so  many 
jarring  elements,  acted  with  equally  little  principle  and  con- 
sistency. M.  de  Langeac,  the  French  ambassador,  complained 
to  his  royal  master  in  1523  of  the  difficulty  "de  entretenir  les 
gens  du  pays  k  nostre  devotion,"  and  the  directions  given  to 
M.  de  Sagnes  in  1525  set  forth  in  a  light  which  needs  neither 
illustration  nor  commentary  the  system  by  which  the  influence 
of  France  in  Scotland  was  now  maintained.  In  strengthening 
the  resolutions  of  the  Government  to  adhere  to  the  Ancient 
League,  the  ambassador  was  indeed  required  to  insist  on 
**  Tancienne  hayne  que  la  maison  d'Angleterre  a  contre  celle 
d'Ecosse,"  and  "  I'ancienne  et  inviolable  amour  —  qui  a  est^ 
de  toute  anciennet^,  et  est  encores  entre  la  maison  de  France 
et  d'Ecosse;"  but  special  reliance  seems  to  have  been  placed 
on  the  gift  to  the  Queen-Regent  of  a  pension  of  £4000,  and 
on  the  promise  that  **  si  d  cause  de  ce  luy  avenoit  quelque  mal 
•que  Dieu  ne  veuille'  elle  pourra  avoir  sa  retraicte  au  royaulme 
de  France,  auquel  elle  sera  bien  recueillie  et  veniie,"  while  the 
Chancellor  was  to  be  bribed  with  "  le  chappeau,  Fagrec^ment  et 
exemption  quil  demande  et  son  nepveu  aura  ung  evesche  ou  abbaye 
en  France." 

The  subsequent  history  of  the.  Ancient  League  centres  in  the 
lives  of  Cardinal  Beaton,  Mary  of  Guise,  and  Mary  Queen  of  Scots. 

With  a  talent  for  intrigue,  a  courage  and  a  constancy  in 
considering  which  we  are  apt  to  forgive  his  unpriestly  profli- 
gacy and  cruel  zeal,  David  jBeaton  fought  the  cause  of  France 
and  the  independence  of  Scotland  against  Henry  VIII.  and 
the  nobles  taken  captive  at  Sol  way  Moss,  who  would  have 
purchased  their  freedom  by  betraying  their  country. 

The  assassination  of  the  Cardinal  —  for  he  was  the  victim 
rather  of  political  than  of  religious  hatred  —  merely  made  his 
life  work  complete.  When  tlie  citizens  of  St.  Andrews  saw 
his  corpse  hang  ghastly  and  bleeding  over  the  castle  wall,  they 
forgot  that  he  had  been  a  persecutor  and  a  libertine,  they 
remembered  him  only  as  the  uncompromising  foe  of  English 
tyranny,  and  espoused  the  cause  for  which  he  had  died. 

The  policy  of  Mary  of  Guise  produced  very  different  results. 
To  her  was  committed  the  execution  of  the  unholy  purposes  of 
Lorraine  and  his  brother.  Instead  of  being  treated  as  an  ally, 
Scotland  was  to  be  administered  as  a  province,  and  kept  fast  in 
the  Catholic  faith,  in  order  that  she  might  join  the  great 
League  for  the  suppression  of  heresy  in  Europe.     True  to  the 
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interests  of  her  family,  thon(;1i  false  to  lier  character  and  her 
conscience,  Mary  toiled  at  her  appointed  task.  But  each  step 
tliat  she  took  made  the  court  and  the  cause  which  she  repre- 
sented more  unpopular,  and  hastened  the  downfall  of  the  Ancient 
Leao;ue. 

TJirough  tlie  rei^n  of  Mary  Stuart  it  still  snr\'ived,  now 
roused  into  fitful  flickering  life  bv  the  intrit'ues  of  Elizabeth, 
now  sinking  under  the  torpor  of  natural  decay. 

But  Fate  was  mindful  of  its  past  history,  and  on  the  scafiFoM 
of  Fotheringay — raiserl  for  the  proud,  brave  daughter  of  a  line 
of  kings — mercifully  slew  it  in  the  light.  A.  W.  R. 

{To  be  continued.) 


TECHNICAL  OBJECTIONS  AND  ESCAPES  FROM 

JUSTICE. 

NO.  XVI. 
COXCLUDIKG  PAPER  (PART  SECOND). 

Hitherto  the  objections  brought  under  notice  have  had  refer- 
ence to  the  minor  proposition  of  our  libels,  or  to  procedure  in  the 
course  of  the  trial,  apart  from  objections  to  the  major  proposition. 
In  England  an  indictment,  according  to  Hale,  should  consist  of  a 
plain,  brief,  and  certain  narrative  of  the  offence,  and  of  the 
necessarv  circumstances  that  concur  to  ascertain  the  fact  and  its 
nature ;  and  though  this  simpliciiy  was  for  centuries  set  at 
nought  by  narrow  judicial  rules  of  construction  and  love  oi 
technicality,  a  substantial  remedy  has  now  been  obtained  by 
Lord  Campbell's  Act.  There  is  no  logic  in  an  English  indict- 
ment, and  instances  are  to  be  found  in  our  early  practice  where 
the  logical  element  in  our  indictment  had  no  place  (2  Hume  15G). 
But  now  by  inveterate  practice  the  syllogistic  form  of  libel  has 
become  fixed,  and,  from  increasing  technical  strictness,  has  led  to 
some  curious  results  in  recent  cases.  Under  this  form  the  major 
proposition  is  harmless  when  the  crime  charged  has  a  fixed  ^lomcn 
juins^  though  it  serves  no  useful  purpose  to  enunciate  the  incontro- 
vertible proposition  that  murder  or  theft  is  a  crime.  But  when  the 
crime  belongs  to  the  innominate  class,  the  extreme  difficulty — when 
there  is  no  precedent — of  selecting  unambiguous  and  completely 
accurate  terms  in  stating  the  major  has  proved  a  source  of  subtile 
objection,  inimical  to  the  interests  of  justice.  In  framing  the  proposi- 
tion of  an  innominate  offence,  the  public  prosecutor  is  supposed  to 
propound  a  thesis  for  objection,  and  throws  down,  in  the  legal  arena, 
Jiis  proposition  as  a  challenge, — as  did  the  schoolmen  of  old  their 
propositions  into  the  arena  of  metaphysics, — and  must  combat 
every  argument  that  may  be  urged  against  it  (Patrick  Quillichariy 
Tb52,   Sliaw  537).     It  was  at  one  time  held  by  certain  judges 
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(case  of  Jamts  Maiiland,  1  Brown  62)  that  the  major  proposition 
need  not  exclude  offences  whicli  are  not  indictable,  provided  it 
includes  those  which  are ;  but  now  it  is  settled  by  various  decisions 
that  the  major  proposition  mast  stand  or  fall  on  its  own  terms, 
and  cannot  be  supplemented,  qualified,  or  restricted  by  reference 
to  the  minor:  the  criminality  must  all  appear  within  the  major. 

Sometimes  the  mistake  of  a  single  word  in  the  major  proposition 
has  led  to  the  casting  of  an  indictment,  as  in  the  case  of  George 
Arrol,  18G9  (1  Couper  250),  indicted  under  a  major  proposition, 
which  charged  the  wickedly,  fraudulently,  and  feloniously  appro- 
priating:, carrying  off,  or  putting  away  by  a  person,  who  is  a  partner 
of  a  firm  or  company,  of  his  funds,  or  effects  of  the  firm  or  com- 
pany of  which  he  is  a  partner,  with  intent  to  defraud  his 
creditors,  or  those  of  such  firm  or  company,  such  firm  or  company 
being  insolvent,  or  on  the  eve  of  or  in  contemplation  of  bank- 
ruptcy. It  was  objected  inter  alia  to  this  major  (ignoring  the 
element  of  intent  to  defraud)  that,  if  sustained,  any  person  whose 
debts  were  proved  to  be  in  excess  of  his  assets,  would  be  guilty  of 
a  crime  if  he  was  found  to  have  spent  any  portion  of  that  amount, 
because  appropriating  was  simply  spending.  The  prosecutor 
stated  that  appropriating  was  the  first  step  in  the  process,  and 
that  this  was  followed  by  carrying  off  and  putting  away.  But  as 
he  had  inaccurately  used  the  alternative  oi%  instead  of  the  con- 
junction aiidy  the  major  was  held  bad,  as  the  mere  appropriation 
without  carrying  off  and  putting  away  did  not  amount  to  a  crime. 
The  minor  proposition  no  doubt  averred  that  there  was  not  only 
nppropriation  but  carrying  away,  inasmuch  as  it  was  set  forth 
that  the  prisoner,  having  obtained  payment  of  certain  cheques  for 
sums  due  to  the  insolvent  firm,  absconded  therewith  to  America 
with  intent  to  defraud  his  creditors ;  but  this  narrative,  according 
to  our  practice,  could  not  be  considered  in  explanation  of  the 
major  proposition.  Taken  as  an  abstract  proposition,  a  very  simple 
amendment,  changing  or  into  and,  would  have  cured  the  objection; 
but  such  an  amendment  was  not  competent. 

It  has  been  said  by  an  eminent  judge  that  Acts  of  Parliament 
must  be  construed  with  a  candid  luind,  and  with  an  intention  to 
understand  them ;  and  so  it  might  be  thought  that  a  proposition 
of  a  criminal  offence  would  be  interpreted  in  a  natural  sense  with- 
out any  strained  construction ;  but,  in  discussions  on  the  relevancy 
of  such  propositions,  the  records  of  our  criminal  trials  afford 
numerous  examples  of  arguments  and  illustrations  of  a  fantastic 
character.  Take  as  an  illustration  the  case  of  Peter  Milne  and 
John  Barry,  tried  at  the  Dundee  Circuit  Court,  April  1868 
(I  Couper  28).  The  prisoners  were  charged  with  wickedly  and 
feloniously  administering  to,  or  causing  to  he  administered  to  any 
of  the  lieges  jalap  or  other  purgative,  or  other  noxious  substance 
or  thing,  whereby  they  are  put  in  danger  of  their  lives  or  are 
injuriously  affected  in  their  health  or   persons.      This   was    au 
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innominate  crime,  well  established  in  practice, — vid^  cases  of  John 
Stewart  and  Catherine  Wright  (1  Alison  630;  Bell's  Notes,  181^, 
and  Donald  Wilson  and  Olivers  (Bell  177).  In  each  of  these  two 
cases  the  drug  administered  was  laudanum,  and  the  quality  of  the 
act,  as  in  the  case  of  Milne  and  Barry^  denoting  the  criminal 
intent  was  denoted  by  the  words  wickedly  and  feloniously.  There 
were,  therefore,  direct  precedents  for  the  charge  against  Milne 
and  Barry;  but  yet  the  major  proposition  in  that  case  was  objected 
to  and  held  bad*  The  report  of  the  case  does  not  bear  that  these 
precedents  were  cited  for  the  prosecution,  or  referred  to,  but  they 
were  practically  held  of  no  authority  because  of  a  remarkable 
subsequent  decision,  which  has  had  a  sinister  influence  in  our 
practice.  The  case  referred  to  is  that  of  James  Miller^  1862 
(4  Irvine  238),  for  wickedly  and  feloniously  writing  and  sending 
a  threatening  letter,  in  deciding  the  relevancy  of  which  the  Court, 
departing  from  previous  practice,  held  that  while  the  meaning 
of  the  qualifying  words  might  have  effect  in  the  minor  proposition, 
no  effect  could  be  given  to  them  in  the  major,  unless  it  might  be 
in  certain  cases  not  specified,  but  left  to  the  discretion  of  the  Court. 
Founding  on  this  decision,  the  words  wickedly  and  feloniously 
were  eliminated  from  the  major  in  Milne  and  Barry^s  case;  and 
the  proposition  being  thus  emasculated,  it  was  objected  that  no 
crime  by  the  law  of  Scotland  was  set  forth.  If,  it  was  contended, 
the  mere  adnnnistration  of  something  injurious  to  health  was  to 
be  held  a  crime,  then  a  jury  of  teetotallers  might  convict  a  person 
of  giving  a  tumbler  of  toddy  or  glass  of  whisky,  as  they  conscien- 
tiously believed  that  alcoholic  drinks  were  injurious  to  health. 
Purgatives  too,  it  was  said,  often  had  that  effect,  and  if  it  were 
criminal  to  administer  them,  what  would  become  of  a  great  many 
old  women  and  doctors  who  were  always  dosing  somebody  with 
purgatives  f  It  was  not  alleged  that  the  person  who  took  the  jalap 
or  purgative  was  an  idiot  or  child,  and,  so  far  as  was  alleged,  the 

t)er8on  might  have  taken  the  drug  willingly  f«»r  the  benefit  of  his 
lealth.  The  Court  adopted  the  objection  and  refused  to  sustain 
the  indictment,  Lord  Ardmillan  observing  that  it  was  not  stated 
that  the  substance  was  dis^guised  or  given  in  anything  to  conceal 
it,  a  fact  which  he  considered  very  important ;  that  it  was  not  said 
to  have  been  given  against  or  without  the  consent  of  the  person ; 
and  that,  according  to  the  major,  it  might  have  been  a  prescription 
by  a  medical  man  at  the  request  of  the  person  as  a  meclicine,  quite 
openly,  or  in  some  usual  and  simple  vehicle. 

From  the  strictures  to  which  the  major  proposition  was  thus 
subjected,  it  might  have  been  inferred  by  the  uninitiated  in  legal 
subtleties  that  the  prosecutor  had  no  presentable  case  within  the 
compass  of  his  indictment;  but  here,  as  in  other  cases,  the  major 
— intended  as  an  index  or  introduction  to  the  charge — was  an 
insuperable  barrier  to  the  consideration  of  the  charge  at  all,  and 
merely  served  the  purpose  of  raising  objections,  not  warranted  by 
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the  facts,  but  of  a  purely  theoretical  and  fanciful  character. 
Dropping  the  major  altogether,  the  minor  proposition  set  forth,  in 
unambiguous  terms,  that  the  victim  of  the  prisoners  did  not  take 
the  noxious  drug  either  willingly  or  for  the  benefit  of  his  health, 
and  that  the  administration  was  not  by  a  medical  man  at  his 
request,  or  by  the  usual  vehicle.  What  the  prosecution  alleged 
and  undertook  to  prove  was  that  the  prisoners  had,  in  a  public 
house  at  Kirriemuir,  hocussed  a  man  by  giving  him  an  immoderate 
dose  of  jalap  mixed  with  and  disguised  in  a  quantity  of  rum  and 
porter,  whereby  he  was  seized  with  vomiting  and  purging,  and  put 
in  danger  of  his  life.  Whether  the  proposition  could  have  been 
amended,  if  amendment  had  been  permissible  or  competent,  so  as 
to  make  the  charge  unassailable  on  the  relevancy^  is  matter  of 
carious  speculation.  The  Court  did  not  indicate  an  opinion  on 
the  point.  There  was  an  alternative  charge  of  culpable  homicide 
in  the  indictment,  ^n  which  it  was  averred  that  the  man  who 
was  drugged  did  not  survive  the  administration,  but  continued 
ill  from  the  date  of  the  offence  till  his  death,  nearly  four  months 
afterwards,  and  that  he  was  thus  culpably  bereaved  of  life  by  the 
act  of  the  prisoners.  As,  however,  there  were  understood  to  be 
difBculties  in  the  evidence  in  clearly  connecting  the  death  with 
the  drugging,  the  charge  of  culpable  homicide  was  not  proceeded 
with ;  and  the  prosecutor  did  not  attempt  to  frame  another  pro- 
position to  meet  the  innominate  charge.  The  prisoners  were 
therefore  liberated  without  further  proceedings, — the  logical  method 
of  procedure,  thus  preventing  a  decision  on  the  merits. 

Another  case  demolished  by  the  logical  process  was  that  of 
Michael  Hinchy^  formerly  chief  constable  of  Forfarshire,  who  was 
charged  before  the  Circuit  Court,  Perth,  September  1864  (4  Irvine 
561),  with  the  wicked  and  felonious  fabrication  of  false  accounts 
with  intent  to  defraud,  and  uttering  them  with  like  intent.  The 
introductory  adjectives,  indicating  the  criminal  nature  of  the  act, 
being  held,  as  in  the  drugging  case,  to  have  no  meaning,  the 
major  was  objected  to  on  the  ground  that  the  phrase  "  false  account " 
was  ambiguous ;  that  every  account  which  contained  an  error  in 
multiplication  or  addition,  or  was  overcharged  or  twice  charged, 
was  false ;  and  that  the  phrase  might  be  applied  to  any  statement 
or  lie  which,  however  immoral,  was  not  necessarily  criminal.  The 
Court  sustained  the  objection,  dismissed  the  prisoner,  and  refused, 
without  reason  assigned,  to  grant  warrant  to  detain  him  till  a 
fresh  libel  could  be  prepared.  He  soon  afterwards  left  the 
country,  putting  himself  beyond  the  reach  of  further  prosecution. 
The  minor  proposition  of  the  lengthened  indictment  (over  sixty 
pages),  which  the  Court  did  not  look  at,  contained  no  such  innocent 
charges  of  errors  in  addition  or  multiplication,  or  mere  immoral 
fibs,  as  the  inventive  genius  of  the  prisoner's  counsel  suggested, 
and  the  Court  held,  might  be  covered  by  the  major.  There  were 
set  forth  above  a  hundred  charges  against  the  prisoner  of  making 
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false  entries  in  his  official  accounts,— claiming  fees  for  work  never 
performed, — besides  fabricating  upwards  of  thirty  false  accounts 
for  hires  never  incurred,  and  rendering  tlie  same  to  the  Exchequer 
authorities  for  payment,  and  with  intent  to  defraud.  It  is  impos-* 
sible  to  doubt  that  these  were  acts  of  a  highly  criminal  character, 
such  as  our  judges  have  power  to  punish ;  but  of  what  avail  are 
such  powers  when  neutralized  by  pedantic  and  technical  for 
malities  which  distort  and  caricature  the  true  natui*e  of  the 
charge  ? 

Another  case  in  point  is  that  of  Robert  Watt  and  James  Kerr^ 
1868  (1  Couper  123),  indicted  to  the  High  Court  on  a  charge  of 
cruel  and  barbarous  usage  by  persons  exercising  command  or 
authority  in  a  British  ship,  especially  of  boys  of  the  age  of  twelve 
or  thereby  or  other  tender  age.  Simple  and  unambiguous  as  this 
proposition  appeared  to  be,  on  a  natural  reading  of  the  words,  it 
was  objected  to  and  held  defective.  While  under  statutory 
authority  (Cruelty  to  Animals  Act)  cruel  treatment,  applied  to 
domestic  animals,  means  pliysical  ill-usage,  it  was  maintained  and 
decided  that,  under  the  above  major  proposition,  cruel  and  barbar- 
ous usage  towards  boys  did  not  necessarily  mean  anything  in  the 
nature  of  an  assault.  It  was  argued  by  the  Dean  of  Faculty  that 
the  proposition  set  forth  nothing  necessarily  criminal :  though  the 
usage  was  called  cruel  and  barbarous,  that  described  the  act,  not 
the  motive  by  which  the  act  was  done ;  and  such  a  charge  would 
include  acts  of  discipline  towards  seamen  or  conduct  towards  a 
pirate.  The  Dean  desiderated  the  words  wickedly  and  feloniously 
(held  of  no  effect  in  previous  cases)  which  were  omitted,  and  with- 
out which,  or  some  such  words,  the  proposition  contained  no  state- 
ment of  the  condition  of  mind  of  the  persons  charged.  Further, 
he  maintained  the  charge  should  contain  some  statement  of  result 
that  the  persons  were  injured.  Lord  Neaves  observed  that  there 
were  many  cruel  and  barbarous  acts  by  husbands  towards  their 
wives,  which  resulted  in  lacerated  feelings  and  injurious  conse- 
quences even  to  health ;  but  if  there  was  no  physical  maltreatment, 
tlie  law  would  take  no  cognizance  of  such  acts,  even  to  the  effect 
of  decreeing  a  separation.  If  the  indictment  had  set  forth  a  certain 
result  or  consequence  of  the  usage,  it  might  have  been  different. 
The  Lord  Justice-Clerk  said  a  case  might  be  imagined  of  a  master 
or  mate  of  a  vessel  guilty  of  cruel  and  barbarous  usage  towards  a 
lady  passenger  during  a  long  voyage,  by  treating  her  ignominiously, 
persistently  and  falsely  charging  her  with  immorality,  but  such 
conduct  would  not  be  criminal,  though  it  might  ground  an  action 
ad  civilem  effectum  for  reparation. 

The  facts  of  the  case  were,  as  usual,  widely  divergent  from  the 
theories  and  illustrations  suggested  in  argument.  The  indict- 
ment set  forth  that  the  vessel,  of  which  the  prisoners  were  respec- 
tively master  and  mate,  sailed  from  Greenock  for  Quebec ;  that 
several  boys  having  stowed  away  or  concealed  themselves  in  the 
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vessel  before  she  sailed,  the  prisoners  did,  on  repeated  occasions 
during  the  voyage,  cruelly  and  barbarously  maltreat  them,  and  did 
withhold  from  them  necessary  food  and  nourishment,  which  they 
were  well  able  to  supply,  so  that  the  boys  were  almost  famished  ; 
that  the  prisoners  put  the  lads  in  irons,  and  struck,  kicked,  and  beat 
them  with  their  fists  and  with  ropes ;  that  they  moreover  stripped 
them  naked  when  the  weather  was  cold  and  frosty,  and  exposed 
them  in  that  condition  on  the  deck  of  the  vessel,  and  poured  snow 
and  cold  water  on  their  naked  bodies,  and  otherwise  abused  them, 
whereby  they  were  subjected  to  great  pain  and  suffering.  There 
was  here  more  than  enough  to  support  the  major  proposition  :  the 
error  of  the  prosecutor,  according  to  the  ruling  of  the  Court, 
lay  in  framing  the  major  too  mildly,  especially  in  halting  short  of 
stating  the  injury  to  the  person  as  the  result  of  the  barbarous 
treatment.  Under  a  rational  system  of  amendment  this  defect 
could  have  been  very  simply  remedied,  and  the  major  and  minor 
made  to  harmonize,  though  it  would  be  vastly  preferable  to 
abolish  the  major  altogether. 

Notwithstanding  the  abundant  illustrations  given  of  obstruc- 
tion to  and  escape  from  justice  on  the  ground  of  technicalities,  it  is 
disappointing  to  find  that  the  Law  Commissioners  in  their  report 
scarcely  touch  the  fringe  of  the  evil.  Referring  to  prosecutions 
otherwise  than  under  mere  Summary  Procedure,  they  suggested 
that  it  might  be  convenient  in  lirnine  to  permit  amendments  by 
addition  as  well  as  by  deletion,  if  consented  to  by  the  prisoner,  the 
Court  being  satisfied  that  the  proposed  addition  would  not  make 
any  substantial  alteration  of  the  charge,  or  prejudice  the  accused. 
They  did  not  consider  it  expedient  to  allow  amendments  under 
Lord  Campbell's  Act,  the  proposed  change  being  calculated,  in 
their  opinion,  to  induce  carelessness  in  the  preparation  of  indict- 
ments. This  suggestion  or  recommendation  of  the  Commis- 
sioners, so  far  from  striking  at  the  root  of  the  mischief,  falls 
short  of  the  existing  amending  powers  of  the  Summary  Procedure 
Act,  under  which  amendment  is  not  limited  to  the  preliminary 
and  least  useful  stage,  but  may  be  made  at  any  time  in  the  course 
of  the  trial,  when  unexpected  variances  between  the  complaint 
and  evidence  may  appear,  and  amendment  becomes  a  necessity  in 
(irder  to  avoid  a  technical  acquittal.  The  variance  must  not,  of 
course,  be  so  radical  as  to  change  the  character  of  the  offence,  and 
power  is  reserved  to  the  Court,  if  it  appears  that  the  prisoner  has 
been  thereby  misled  or  deceived,  to  adjourn  the  diet  to  some 
future  day,  so  that  he  may  be  able  to  meet  the  amendment.  No 
case  has  been  reported,  or  has  occurred  in  practice,  so  far  as  we 
are  aware,  in  which  the  prisoner  was  able  to  show,  or  could  rea«5on- 
ably  plead,  that  he  had  either  been  misled  or  deceived.  The 
variances  have  been  generally  of  a  very  minor  character,  not  sub- 
.stantially  altering  the  charge  as  originally  libelled.  So  far  as 
relates  to  Summary  Procedure  the  amending  provisions  have  fairly 
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answered  tlieir  purpose,  and  been  found  useful  in  preventinir 
technical  acquittals,  though  instances  are  not  wanting  where  the 
ameh'orative  powers  of  the  Act  have  been  overlooked  or  ignored. 
There  seems  no  reason  why  similar  powers  of  amendment  should 
not  be  extended  to  Justiciary  and  SherifiF  and  Jury  practice, — why 
acquittals  should  be  permitted,  for  want  of  such  power,  in  serious 
cases,  which  are  now  prevented  in  minor  cases.  It  is  during 
the  progress  of  the  trial,  when  a  trifling  discrepancy  may  be 
fatal,  that  the  right  to  amend  is  found  most  useful ;  and  yet  it  is 
in  such  circumstances  that  the  Law  Commissioners  declined  to 
recommend  the  exercise  of  such  power.  Then  why  should  the 
consent  of  the  prisoner  be  a  condition  precedent  to  an  amendment 
being  permitted?  This  is  not  necessary  under  the  Summary 
Procedure  Act,  under  which — though  prisoners,  through  their 
agents,  have  generally  objected  to  trivial  alterations — the  necessary 
amendments  have  nevertheless  been  made  in  the  inferior  Court, 
and  held  by  the  Supreme  Court  to  have  been  rightly  allowed. 
The  Court  must  no  doubt  be  satisfied  that  no  substantial  altera- 
tion of  the  charge  is  made,  and  that  the  prisoner  is  not  pre- 
judiced :  the  rights  of  the  prisoner  are  always  carefully  guarded, 
and  it  would  be  difficult,  if  not  impossible,  to  adduce  an  instance 
in  modern  practice  where  the  prisoner  could  have  been  put  to 
any  disadvantage  by  the  amendment  of  any  error  in  the  indict- 
ment which  led  to  his  acquittal.  Since  the  I^egislature  have 
found  it  necessary,  in  the  interests  of  justice,  to  prevent  technical 
escapes  on  the  ground  of  variances  in  Summary  cases,  it  cannot 
be  expedient  to  prevent  such  acquittals  in  cases  of  a  more  serious 
nature.  The  amending  powers  under  the  Summary  Procedure 
Act  are  substantially  similar  to  those  in  Lord  Campbell's  Act, 
and  the  application  of  those  powers  under  the  latter  Act,  which 
has  practically  abolished  quibbles  in  English  practice,  is,  we 
humbly  think,  not  only  expedient  but  necessary  to  our  practice. 
There  can  be  no  inexpediency  in  preventing  the  escape  of  a 
prisoner  because  of  some  error  in  a  date,  name,  or  other  particular 
set  forth  in  the  libel,  not  changing  the  substantial  nature  of  the 
charge,  and  not  prejudicing  his  defence  on  the  merits. 

The  inexpediency  would  appear  to  be  none  the  less  that  the 
error  arose  from  carelessness ;  and  the  fear  of  the  Law  Commis- 
sioners that  the  desired  power  to  amend  would  lead  to  want  of 
care  in  the  preparation  of  indictments,  appears  a  bad  reason  for 
withholding  that  power.  If  a  prosecutor  was  so  heedless  of  his 
official  reputation  as  to  be  negligent  in  his  work,  an  appropriate 
remedy  would  no  doubt  be  found,  without  violating  the  interests 
of  justice,  by  illogically  acquitting  the  prisoner:  to  procure  such  a 
result  should  not  be  in  tlie  power  of  any  prosecutor.  But  we 
think  the  apprehensions  of  the  Law  Commissioners  are  not  well 
founded:  carelessness  has  not  been  alleged  against  public 
prosecutors  in  any  of  the  cases  of  technical  acquittal  from  vari- 


TECHNICAL  OBJECTIOKS  AND  ESCAPES  Fi:OM  JUSTICE.        4D9 

ances  which  have  been  reviewed ;  in  all  these  cases  the  mistakes 
or  errors  were  of  a  trivial  character ;  some  of  them  occurring  in 
superfluoas  information  which  might,  if  discovered  in  limine,  hiave 
been  deleted,  and  left  the  charges  wholly  unobjectionable.  More- 
over the  objection  of  the  Law  Commissioners  might  as  well  be 
urged  to  the  power  of  amendment  under  Summary  Procedure, 
since  what  is  wanted  is  merely  an  extension  of  that  power  to 
higher  practice.  Since  the  Summary  Procedure  Act  came  into 
operation  there  has  been  no  allegation  that  complaints  are  pre- 
pared with  less  care  than  before,  while  the  gain  to  justice  has 
been  consi<Ierable  in  the  prevention  of  technical  acquittals. 

But  besides  the  amendment  of  the  libel  to  cure  variances 
arising  on  the  evidence,  the  principle  of  amendment  might,  with 
advantage,  be  more  fully  exercised  by  the  supreme  judges  when 
discharging  their  important  jurisdiction  as  a  Court  of  Review 
in  the  judgments  of  inferior  Courts.  There  are  no  doubt  cases 
in  which  the  proceedings  in  tlie  Court  below  have  been  so 
irregular  that  no  course  is  left  but  to  set  aside  the  convictions. 
In  many  of  the  cases,  however,  of  informal  inferior  Court 
sentences,  which  have  been  brought  under  notice,  there  appears 
to  have  been  room  for  adopting  the  ameliorative  course  of  rectify- 
ing the  informality  instead  of  quashing  the  conviction.  Among 
such  cases  the  following  may  be  specially  mentioned:  where  a 
fine  was  directed  to  be  paid  wholly  to  the  complainer,  instead  of 
one -half  only;  where  immediate  payment  of  a  penalty  was 
ordered,  instead  of  time  being  given  to  pay ;  where  time  was 
given  when  payment  should  have  been  immediate ;  where  hard 
labour  was  omitted  from  a  sentence  of  imprisonment ;  and  where 
there  was  an  omission  to  inflict  a  statutory  penalty  following  a 
conviction.  In  all  these  cases  justice  might  have  been  done 
by  the  supreme  judges  remitting  to  the  inferior  Court  to  make 
the  necessary  alteration  or  addition,  or  by  doing  so  themselves, 
since  they  have  always  had  the  power  to  amend,  alter,  or  vary  the 
sentences  of  inferior  Courts. 

Our  technical  system  of  procedure,  as  illustrated  by  the  many 
cases  before  cited,  neutralizes  the  purpose  of  criminal  trials  and 
destroys  the  utility  of  our  judges.  While  our  libels  justly  con- 
clude that  the  prisoner  ought  to  be  punished  with  the  pains  of 
law,  obstacles  are  interposed  by  artificial  and  arbitrary  rules  which 
often  prevent  the  pains  of  law  being  applied  or  even  the  merits  of 
the  case  being  considered.  The  defence  is  often  merely  technical, 
the  indictment  being  considered  by  ingenious  counsel  as  an 
instrument  in  which  to  pick  holes  or  discover  flaws, — the  sustain- 
ing of  a  technical  objection  being  more  coveted  than  an  acquittal 
on  the  merits.  Technical  objections  have  exercised  a  merely 
destructive  influence  in  our  practice.  The  leaning  of  the  judicial 
mind  has  generally  been  in  favour  of  technical  decisions,  though  a 
few  of  our  judges  have  not  hesitated  to  ridicule  our  forms  as 
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having  notliincr  bot  tlieir  odditv  to  recommend  them, — ^a  whole 
camel  of  injustice  being  sometimes  swallowed  by  straining  at  a 
mere  gnat  of  form.  Legal  forms  and  rules  should  only  be  sub- 
servient to  brin^iing  the  gnilty  to  punishment,  and  all  forms  are 
unsound  which  exclude  the  competency  of  punishing  a  guilty 
person.  In  the  words  of  Sir  Archibald  Alison :  *^  The  acquittal 
of  a  irreat  culprit,  not  on  the  merits  or  from  defective  evidence, 
but  from  an  omission  in  the  legal  instruments  on  which  he  is 
tried,  always  produces  the  worst  possible  effect,  and  tends  more 
than  any  other  circumstance  to  diffuse  the  general  opinion  that 
crimin-il  law  is  a  mere  lottery,  and  that  escape  is  generally 
obtained,  not  from  established  innocence  or  defective  evidence, 
but  the  astuteness  of  lawyers  or  the  negligence  of  scribes."  But 
the  example  shown  us  by  our  English  neighbours  induces  the 
hope  that  our  practice  may  yet  be  redeemed  from  the  technical 
despotism  tinder  which  it  has  so  long  laboured. 

Mr.  Taylor,  in  his  valuable  work  on  the  Englvsh  Law  of  Eridair^, 
appropriately  writes :  "  Even  judges  are  beginning  to  understand 
that  substantial  justice  is  of  more  real  importance  than  technical 
precision.  Wise  men  sliotdd  ever  bear  in  mind  that  the  object 
of  the  Acts  which  authorize  amendment  in  criminal  proceedings 
is  to  render  punishment  more  certain  by  neutralizing  the  effect 
of  trivial  variances  which  have  constantly  protected  the  wrong- 
doer. So  long  as  the  least  rational  doubt  exists  respecting  the 
guilt  of  the  prisoner,  it  is  only  fair  that  the  ample  shield  of  justice 
should  screen  him  from  injury;  that  jurors  should  weigh  with 
jealousy  the  evidence  against  him ;  and  that  judges  should  see 
most  clearly  that  the  act  with  which  he  is  charged  is  an  offence 
against  the  law.  But  where  Courts  of  justice  go  further  than 
this,  and  permit  the  law  to  be  defeated  by  technical  errors,  which 
cannot  by  any  possibility  mislead  a  defendant,  and  which  have 
nothing  to  do  with  the  substantial  merits  of  the  case,  they  take 
the  most  effectual  means  of  rendering  the  administration  of  the 
law  a  fitting  subject  of  contempt  and  ridicule." 

In  conclusion  we  make  the  followiuf;  su<;i;estions  for  the 
amelioration  of  our  practice : — 

First.'. — The  syllogistic  form  of  libel  should  be  abolished  as 
pedantic,  unnecessary,  and  pernicious. 

Second. — A  minute  statement  of  m4)dus  of  the  criminal  act 
ought  to  be  dispensed  with  in  the  indictment  as  unnecessary.  A 
mere  general  averment  or  indication  of  the  method  of  the  act 
should  be  sufficient. 

Third. — A  statement  of  the  ownership  of  property  stolen  or 
otherwise  criminally  acquired  should  be  dispensed  with  as  un- 
necessary. 

Fourth. — No  specification  of  the  kind  of  money  stolen  or  other- 
wise criminally  obtained  should  be  required. 

Fifth, — Power  should  be  given  to  amend  the  libel  in  limine^ 
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bv  addition  as  well  as  bv  deletion,  to  amend  formal  defects  or 
objections  to  the  relevancy. 

Sixth. — ^Power  should  be  given  to  amend  the  libel  durinor  the 
trial,  to  obviate  variances  as  to  time,  place,  name,  or  description 
<)f  any  person  referred  to,  or  other  matter  in  the  libel,  not  chang- 
incT  the  character  of  the  offence  or  prejudicing  the  prisoner  in  his 
defence  on  the  merits. 

Seventh, — Power  should  be  given  to  amend  any  clerical  error 
or  supply  any  clerical  omission  in  the  record,  such  as  proved  fatal 
in  the  Inverness  murder  case. 

Eighth, — Informal  sentences  in  the  inferior  Court  should, 
when  practicable,  as  in  instances  given,  be  rectified  by  the  Supreme 
Court,  by  way  of  amendment,  alteration,  or  variation. 

Ninth. — In  justiciary  or  other  sentences,  where  an  erronenns 
period  of  imprisonment  or  kind  of  punisiiment  has,  per  incuriavi, 
been  passed,  the  same  should  be  rectified  by  the  High  Court, 
instead  of  being  held  altogether  bad  and  the  prisoner  set  at 
liberty. 

Tenth. — No  plea  of  res  judicata  or  tholing  an  assize  should  be 
sustained  unless  there  has  been  an  acquittal  or  conviction  followed 
by  sentence  on  tiie  merits. 

Lastly, — The  recommendation  of  the  Law  Commissioners  as  to 
certain  cases  dealt  with  by  the  High  Court  on  review  should 
be  given  effect  to.  In  various  inferior  Court  cases,  where,  though 
the  sentence  has  been  unobjectionable  in  form,  irrelevant  evidence 
has  been  admitted,  or  relevant  evidence  excluded,  the  Supreme 
Court  has  ouashed  the  conviction,  though  the  evidence  allowed  or 
refused  dicl  not  appear  to  be  such  as  could  have  influenced  the 
result, — the  Court  holding  that  if  the  verdict' is  given  by  a  jury, 
they  cannot  entertain  in  any  case  what  eflect  the  evidence  impro- 
perly admitted  or  rejected  might  have  had.  The  case  of  a 
receiver  of  stolen  property,  against  whom  evidence  was  led  that 
she  was  a  reputed  resetter,  is  an  instance  in  point.  Another  is 
the  case  of  the  Coupar-Angus  rioters,  w^here  the  Sheriff  refused 
to  allow  a  witness  to  be  asked  whether  he  had  ever  been  engaged 
in  lifting  dead  bodies.  With  reference  to  cases  of  this  nature 
the  Law  Commissioners  recommended  that  the  Court  should  have 
power  to  decide  on  the  materiality  of  such  evidence,  and  that  the 
acquittal  of  the  appellant  or  the  quashing  of  the  conviction 
should  not  follow  as  a  matter  of  course.  But  we  have  always 
understood  that  the  power  here  held  as  desiderated,  is  already 
i)ossessed  by  the  supreme  judges,  who  are  unfettered  by  any 
legislative  enactment  or  irrevocable  precedent  in  exercising  their 
review  in  such  cases,  and  upholding  or  quashing  the  convictions  as 
ihey  think  fit.  W.  B.  D. 
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NO.   XV. 

Although,  perhaps,  it  does  not  come  in  immerliate  sequence  in 
our  narrative,  we  may  here  with  some  convenience  introduce  a 
remarkable  document  which  is  to  be  found  in  the  Justiciary 
Records,  and  is  there  referable  to  the  year  1510,  and  to  the 
Circuit  Court  of  Jedburgh  at  that  date.  There  is  no  reason  t<i 
doubt  that  the  proclamation,  as  Pitcairn  concludes,  was  used  all 
over  the  kingdom,  and  that  in  this  curious  and  minute  account  of  the 
procedure  at  the  Jedburgh  Justice  Aire  we  have  practically  a  copy 
of  a  circular  such  as  it  was  usual  in  all  cases  to  proclaim  at  the 
Circuits.  This  ancient  "  fencing  "  of  the  Court  began  thus : — **  We 
command  and  charge,  in  our  Soverane  Lorde  the  Kingis  name,  and 
Ids  Justice,  here  now  present,  that  na  maner  of  personis  tak  upon 
liande  to  invaid  ane  ane  utiiir,  for  aid  feide  (old  feud)  or  new, 
now  cumand  to  this  present  Aire  or  passand  thaii*fi*a,  and  induring 
the  tyme  thairof,  under  the  pane  of  dede;  and  that  na  maner  of 
])ersoune  or  personis  beir  wapinis  except  kniffis  at  thair  beltis  bot 
alanerlie  our  Soverane  Lordis  Househalde,  the  Justice,  Constable, 
Marschell,  Compositonris,  thair  men  and  househalde,  Shereff, 
Crounaris  and  thair  deputis  under  the  pane  of  escheting  of  the 
wapinis  and  punising  of  the  personis  beiraris  thairof  as  efferis. 
And  certifeing  all  personis  that  na  aide  signit^uris  of  remissiounis 
wantande  be  the  gret  sele  or  remissiounis  nocht  orderlie  procedit 
be  the  selis,  that  is  to  say,  first  be  the  signet,  syne  the  prive 
sele,  and  the  gret  sele,  s.«ll  be  admittit;  with  certiHcatioun 
quha  enteris  uthirwayis  sail  nocht  be  admittit.  And  that  all 
personis  plegis  (cautioners)  for  ony  persounis  duelling  outwitli  this 
sherefdome  quhilk  hes  committit  slauchtir  within  this  sherefdome 
or  dilatit  for  art  and  part  thairof,  that  thai  enter  the  persounis 
that  they  ar  plegis  for  now  in  this  present  Aire  till  underlie  the 
law  under  the  panis  that  thai  are  bundin  for  thair  entr^  (sic  as  the 
.HJauchtir  of  Sir  William  Colvile  of  Uchiltre,  John  Carmichell,  and 
the  Larde  of  Dalzell).  Because  thai  ar  wamit  lauchfuUie  for  the 
<'ntre  of  the  persounis  be  the  Proclamatiounc  of  the  Aire  and 
summoning  and  warning  of  all  plegis  to  enter  the  persounis  that 
thai  ar  plegis  fur  thair  entre  as  said  is,  and  that  na  victualis  be 
saulde  of  derrer  price  naithai  war  viij  dais  befor  thecumingof  the 
kingis  grace  to  his  toune  and  his  present  Aire  undir  pane  of 
eschetin  of  the  vittalis  and  punissing  of  the  persounis  sellaris 
thairof ;  and  that  vittalis  be  brocht  to  the  market  for  redy  money. 
And  that  na  lugeing  nor  stabillis  be  sett  or  takin  be  ony  personis 
ol  derrer  price  nai  thai  war  sett  and  takin  at  utheris  Justice  Airis 
of  befor;  and  quha  sa  dois  it  salbe  dittay  to  Justice  Aire.     And 
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attoure  cassis  and  adnullis  all  contractis  and  promittis  of  takin  and 
settin  of  hoassis  of  derrer  price  nai  thai  war  wont  to  be  sett  in 
utliir  Justice  Airis  bald  in  this  burghe  of  Jedworthe  of  befor." 

Before  proceeding  to  enumerate  the  various  '*  points  of  dittay," 
we  may  make  several  observations  upon  the  antecedent  proclama- 
tion just  quoted.     The  king  himself  appears  from  tlie  wording  of 
the  document  to  have  been  in  **his  toune"  of  Jedburgh  during 
the  whole  of  the  Justice  Aire  referred  to.      Notice   has  been 
already  taken  of  the  Act  of  Parliament  by  which  James  IV.  bound 
himself^  very  shortly  after  his  accession,  to  go  regularly  to  the 
Justice  Aires,  and  there  is  good  reason  to  believe  that  he  was  fre- 
quently at  these  courts ;  at  the  same  time,  constant  journeys  and 
many  other  engagements  must  have  made  the  royal  presence  a 
very  uncertain  feature  in  the  criminal  courts  of  the  justiciars. 
Tlie  troubled  nature  of  the  times  is  well  characterized  by  the 
terms  of  the  circular,  opening,  as  it  does,  with  a  denunciation 
against  personal  violence  on  the  part  of  those  present  against  one 
another,  either  on  account  of  some  past  family  feud,  and  these 
were  but  too  common,  or  on  grounds  of  quarrel  induced  by  the 
fact  of  the  meeting.     Temptation,  too,  was  taken  away  by  the 
prohibition  against  wearing   weapons,   save   belt -knives.      It   is 
curious  to  note  the  exceptions,  first  households  of  the  sovereign 
and  his  high  officers  the  justiciars,  the  constable,  the  marischall, 
and  the  lords  ccjmpositors,  and  tlien  those  of  the  sheriff,  coroners, 
and  their  deputes.     The  "crounar"  was  in  those  days  still  an 
important  and  dignified  official,  whose  duties,  though  now  merged 
in  those  of  other  offices,  certainly  can  be  shown  to  have  partaken 
of  entirely  different  functions  from  those  of  an  English  coroner. 
The  next  prohibition  against  the  use  of  irregular  or  old  remissions 
is  to  some  degree  explained  by  the  conviction,  already  adverted  to, 
of  the  Laird  of  Bom  by,  who  had  used  an  old  seal  a  second  time. 
Sealing  was,  of  course,  a  formality  of  the  hi»:hest  importance  when 
the  art  of  writing  was  confined  to  a  very  limited  number  of  persons, 
and  we  obtain  an  interesting  glimpse  of  the  solemnities  attending 
the  remission  of  a  crime,  where  the  whole   business  had   been 
"ordourlie  proceedit."     First  of  all  the  signet  was  impressed,  then 
the  Privy  Seal,  and,  lastly,  the  Cireat  Seal.     After  directions  to 
those  who  had  become  cautioners  for  offenders  to  see  that  then* 
men  were  all  duly  produced,  the  curious  document  winds  up  with 
sumptuary  regulations,  intended,  no  doubt,  to  prevent  the  "gule 
folk    of  Jedburgh  raising  prices  and  reaping  a  golden  harvest  out  of 
the  royal  and  noble  visitors  whom  the  crimes  of  the  surrounding  dis- 
trict bad  gathered  within  their  walls.    As  for  the  rents  for  lodgings, 
there  seems  to  have  been  a  fixed  rate  at  former  Aires  which  was 
not  to  be  disturbed,  whilst  the  price  at  a  distance  of  eight  days 
before  the  king's  arrival  was  to  oe  held  as  regulating  the  market 
for  *'victualis"  during  his  sojourn. 

We  now  come  to  what  forms  practically  a  list  of  the  various 
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criines  and  offences  with  which  the  Court  was  to  deal,  or,  as  the 
Becords  quaintly  pot  it : — 

THIR  ARE  THE  PUNCTIS  OF  THE  DITTE  TO  BE  IXQUIRIT. 

lo  the  first,  gif  thaj  kene  ooy  Treasoune  to  the  Kingis  penoune  or  the 

realme? 
tern,  gif  thair  be  odj  slanchtir  or  mmtbur? 
tenx,  gif  thair  be  ony  fyer-rasing  or  bymyng  within  the  realme  ? 
tem,  gif  tbair  be  ony  revinog  of  wemen? 
tern,  gif  thair  be  ony  tbift? 
tern,  gif  tbair  be  ony  reif  ? 
tern,  gif  thair  be  oDy  ivsaet  of  tbift? 

rem,  gif  thair  be  ony  oatputtaris  or  inbringaris  of  ntheris  mennis  gadis? 
tern,  gif  tbair  be  ony  forthocht  felonis  or  oppressorris  of  the  Kingis  leigis  be 

ODywais? 
tern,  gif  tbair  be  ony  resettia,  snpleiB,  or  intercommonis  with  the  Kingis 

rebeUis? 
tern,  gif  thair  be  ony  culzoaris,  nycbt-walkaris,  or  aomaris? 
tern,  gif  thair  be. ony  wichecraift  or  soesary  asyt  in  the  realme? 
tern,  gif  tbiur  be  ony  convocatiouoe  or  gadering  of  oar  soTerane  lordis  liegis  ? 
tern,  gif  tbair  be  ony  that  slais  red-fische  in  forbodin  tyme  or  smoltis  in  mill- 

dammis? 
tern,  gif  tbair  be  ony  diBtrevaris  or  pelaris  of  grene  wode? 
tern,  gif  tbair  be  ony  slayaria  of  deyr,  be  stalking,  within  uthir  lordis  parkis? 
tern,  gif  thair  be  ouy  that  roanteinis  opin  trespasaooris  ? 
tem,  gif  that  ony  nsis  false-mettis.  meson's,  or  wechtis? 
tern,  gif  thair  he  ony  that  takis  thift-but? 
teui,  gif  tbair  be  ony  strikaris  of  false  money? 

tem,  gif  ony  persoune  bringis  banie  pusioun (poison),  and  <|uhon  thai  wse  it? 
tem,  gif  ony  passis  in  Ingland.  without  the  Kingis  license,  in  tyme  of  weire? 
tem,  gif  tbair  be  ony  guldsroith  that  makis  false  mext:oane? 
tem,  gif  tbair  be  ony  Ligis  or  Bandis  (Leagues  or  Bonds)  maid   within 

burghe,  or  gif  ony  burgess  ridis  or  routis  with  ony  Lorde  or  Larde  to 

landward,  or  gif  he  be  bundin  to  ony  Larde  in  manrent? 
tem,  gif  ony  stelis,  balkis,  or  bundis? 
tem,  gif  thair  be  ony  brekaris  of  orcbattis,  or  doucattis,  or  yardis?  (orchards, 

or  dovecots,  or  gardena) 
tem,  gif  tbair  be  ony  trew  (truce)  brekaris  or  ony  that  settis  apone  assurance 

with  Inglismen  in  tyme  of  weir? 
tem,  gif  thair  be  ony  that  stelis  nthir  mennis   pitis  (peats)  out  of  thair 

stankis? 
tem,  gif  tbair  be  ony  destroyaris  of  uthir  garis? 
tem,  gif  thair  be  ony  mutulatioun  or  dismembring  of  ony  persoune? 
tem,  gif  thair  be  ony  that  lyis  with  uthir  mennis  wiffis  and  distrois  tliair 

gudis?  ^ 

tem,  gif  tbair  be  ony  hurdis  (hoards)  fundyne  undir  the  erde  (earth)? 
tem,  gif  thair  be  ony  slaaris  of  baris  in  snaw. 
tem,  gif  thair  be  <  ny  within  burghe  that  purcbesse  lordship  in  oppression  of 

his  nychtboris  or  to  pley  with  thame  at  bare  ?  (plea  with  them  at  bar.) 
tem,  gif  thair  be  ony  maltmakeris  that  sellis  malt  aue  put  to  the  mark   •    •    .  ? 

(unput  to  the  market.) 
tem,  gif  thair  be  ony  persoun  that  has  fals  or  fenzeit  money  of  the  realme? 
tem,  geif  ony  persoune  brekis  money  without  the  Kingis  license? 
tem,  geif  the  merchandis  bringis  bayme  bulzeuun  according  to  the  Actis  of 

Parliament,  and  geif  the  custumaris  and  cunzeouns  dois  thair  diligence 

thairto  according  the  said  is  Actis  of  Parliament? 
Item,  anentis  cordynaris,  geif  thai  sellis  shone  and  butis  and    pantounis 
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(pattens)  at  mair  than  is  contentt  in  the  Actis  of  Parliament,  that  is  to 
say,  a  jiair  of  mennis  singill  solit  shone  for  xijd :  a  pair  of  double  voVip 
shone,  xviijd  ;  a  pair  of  pantounis,  ijs ;  a  pair  of  butis,  vjs ;  women  and 
childon's  shone  for  viijd  the  pair,  and  utheris  geir  accordin  to  thair  pricis  ? 

Item,  geif  berkaris  (tanners)  sellis  thair  ledder  according  to  the  ^aidis  pricis  ? 

Item,  geif  ony  baxtaris  (bakers)  makis  ony  conveutionis  and  gaderingis  and 
brekis  the  assise  set  to  theum  be  the  officeris  of  the  toune ;  or  strilis  the 
tonne  and  baikis  nocht  eftir  the  pricis  that  is  gevin ;  or  ellis  haldis  abak 
ande  fulfiUis  nocht  the  samyn? 

T'em,  geif  thair  be  ony  masterfiill  bepgaris? 

J:t::ii,  geif  thair  be  ony  nichbouris  within  burghe  that  usnrpis  agane  the  officeris 
maide  in  burghe? 

I  rem,  geif  ony  nialtmakers  of  Leithe,  Edinburghe,  or  uthir  placi:«,  sellis  thair 
malt  unput  to  the  mercat  of  the  burghe  ?  And  geif  thai  tak  mair  thane  a 
boll  of  beir  for  a  chalder  making? 

And  geif  thair  be  ony  that  pakis  or  pelis  or  housis  wol,  skin,  hidis;  outwith  the 
hede-burghe,  sik  as  I^ithe  and  uther  unfre  portis  and  placis;  or  takis 
away  the  gudis  uncustumyt? 

The  foregoing  list  of  the  points  of  dittay  contains  no  less  than 
forty-five  distinct  "  punctis,"  and  these  deal  with  a  great  variety 
of  offences,  some  of  which  probably  we  shoald  nut  have  expected 
to  find  within  the  range  of  the  justiciar's  duties.  Naturally  the 
list  commences  with  high  treason,  then,  as  now,  the  gravest  of  all 
crimes;  bat,  moreover,  then  also  one  of  no  unusual  occurrence. 
Murder,  fire-raising,  and  rape  follow  the  first  appropriately 
enough  as  pleas  of  the  Crown.  When  we  proceed  further  there 
V>egin  the  offences  against  property,  of  which  the  items  are 
numerous. 

Theft  and  its  congeners  in  varied  forms  occupy  not  a  few  of 
the  points  of  dittay,  whilst  place  is  also  found  for  reset,  a  crime 
the  more  dangerous  in  those  days  of  high-handed  violence  from 
the  opportunities  it  afforded  for  concealment  and  disposal  of  stolen 
property,  and  the  encouragement  thus  given  to  the  thieves.  The 
stealing  of  hawks  and  hounds  is  made  the  subject  of  a  separate 
article  in  the  list,  for,  with  the  king's  love  of  the  chase,  all  offences 
calculated  to  injure  field  sports  were  sure  to  be  severely  punished. 
Accordingly  we  find  that  slaying  "  rede  fische  in  forbodin  tyme," 
that  is,  of  course,  salmon  during  close  time,  as  well  as  smolts  on 
the  spawning-beds,  forms  a  special  offence,  so  also  those  that  steal 

i>ike  out  of  fish  ponds,  at  least  that  is  the  reading  favoured  by 
^itcairn,  though  it  ma}'  be  that  "  pitis,"  the  word  as  it  is  written 
in  the  record,  is  correct,  and  means  peats  as  it  stands,  and  that 
"  stankis,"  usually  ponds,  may  be  here  meant  for  peat-moss  haggs 
with  pools  of  water.  It  must  be  remembered  that  salmon  in 
those  days  formed  a  very  important  item  among  the  exports  of  the 
kingdom,  and  many  were  the  regulations  laid  down  by  successive 
Parliaments,  during  almost  the  whole  of  the  fifteenth  century,  to 
fix  the  amount  of  duty,  the  persons  on  whom  it  was  to  fall,  and 
the  mode  and  manner  of  packing  the  fish  for  export.  When  wo 
notice  these  facts  as  to  the  customs  on  exported  salmon,  it  may  be 
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proper  to  ob<«erve  that  tlie  very  last  of  the  "  points  of  dittay  " 
deals  also  with  customs  on  wool,  skins,  and  hides,  and  was  intended 
to  secure  the  proper  levy  of  these  imposts.  On  woollen  cloth  we 
learn  that  the  ad  valorem  export  duty  of  two  shillings  in  the 
pound  yielded  in  the  reign  of  James  III.  on  an  averas^e  about 
£108  per  annum  for  the  whole  ports  of  Scotland, — Leith  alone 
contributing  nearly  one-half,  which  well  accounts  for  its  bein<; 
the  port  mentioned  as  an  example  in  this  last  clause  of  the 
circular. 

Recurring  again  more  particularly  to  the  other  clauses,  we  find 
one  intended  to  protect  hares  in  the  snow  against  pursuit,  as  well 
as  ^'devr"  (deer)  in  parks,  against  poaching  stalkers.     Rabbits  in 
those  days  were  kept  in  warrens,  of  which  some  are  known  to  have 
existed  in  connection  with  royal  residences,  and  payments  for  wall- 
ing them  in  and  so  forth  are  found  from  very  early  dates,  and  it  has 
been  surmised  that  the  word  "  garis,"  found  in  one  of  the  articles 
of  this  curious  list,  is  or  is  not  a  mistranscription  of  "  cunynganV 
the  common  word  for  rabbit-warrens,  but  cei*tainly  the  Scottish 
kings  were  much  addicted  themselves  to  making  rabbit-warrens, 
and  payments  for  building  walls,  etc.,  to  enclose  them  are  found  at 
very  early  dates  in  the  accounts.     It  may  therefore  be  conjectured, 
with  reason,  that  the  nobility,  and  even  the  lesser  landowners, 
following  the  fashion  set  by  successive  sovereigns,  would  them- 
selves aUo  keep  their  warrens,  just  as  in  the  present  day  every  one 
must  sacrifice  nis  whole  year's  sport  to  the  fashion  of  having  one 
or  two  days'  slaughter  at  a  "  battue."     The  jealousy  of  any  com- 
munings \%ith  Englishmen  is  marked  by  an  article  against  any 
])erson  crossing  the  border  in  time  of  war  without  special  permis- 
sion obtained  from  the  king,  and  as  there  was  seldom  any  I'eal 
peace  between  the  two  countries,  the  prohibition  must  generally 
have  been  in  force.     Cheating  and  roguery  are  included  in  the 
list,  the  former  being  indicated  by  the  substantive,  "  culzouris  ** 
(swindlers),  a  word  which  is  identical  with  the  "cully**  of  ordinary 
thieves'  slang  in  the  present  day.     Pitcairn  derives  the  term  used 
in  the  record  from  a  verb  to  *'culye,"  or   cajole.      Tlie   other 
term  used  bv  the  unknown  author  of  the  circular  is  "  somaris/* 
and  we  are  still  well  acquainted  with  the  use  of  the  same  word, 
where  a  person  is  said  to  "sorn  "  upon  another.    The  enumeration 
of  witchcraft  and  sorcery  points  clearly  enough  at  the  credulity 
and  superstition  of  the  age,  to  which  history  tells  us  that  King 
James  IV.  was  no  exception;  the  reference  may  also,  perhaps, 
indicate  an  early  stage  of  that  truly  fiendish  delusion  which  was 
in  after  years  to  stain  the  pages  of  Scottish  story  with  many  a 
tale  of  woeful  wrong  wrought  upon  poor  defenceless  ones,  who, 
by  the  misguided  zeal  of  the  clergy  and  the  blind  ignorance  of  the 
]>opulace,  were  denounced  and  destroyed  as  wizards  and  witches, 
though  to  a  more  enlightened  age  they  are  the  martyrs  of  a  super- 
stition as  unreasoning  as  it  was  base. 
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The  coinage  of  Scotland  had  by  this  time  become  very  much 
debased,  perhaps  the  pound  Scots  was  not  quite  so  low  as  twenty 
pence  sterling,  the  value  at  which  it  stood  when  tiie  Act  of  Union 
passed,  but  still  its  real  value  fell  far  below  the  nominal  one. 
This  state  of  matters  was  due  to  the  foolish,  as  well  as  ruinous, 
policy  of  the  Stewart  kings,  who,  whenever  they  found  their 
Exchequer  in  particularly  low  water,  endeavoured  to  replenish  it  by 
an  issue  of  money  rather  more  debased  than  that  which  preceded  it. 
We  cannot,  therefore,  be  surprised  to  find  not  a  few  articles  in 
our  list  dealing  with  coinage  offences,  and  with  bullion  questions 
cenerally.  First  of  all,  "strikaris  of  false  mony"  (coiners)  are 
amongst  those  to  be  sought  out  for  punishment,  as  well  as  gold- 
smiths who  make  "false  mextioune,"  or,  in  other  words,  debase 
the  gold  and  silver  in  their  own  hands  by  illegal  alloys.  With  a 
system  of*  debasement  of  the  coinage  there  would  arise  a  steady 
"  set "  of  bullion  out  of  the  country,  and  one  article,  at  any  rate, 
points  to  some  attempts  to  counteract  this  tendency.  Then 
breaking  up  money,  and  the  possession,  as  well  as  the  issuing,  of 
false  coin,  were  points  of  dittay;  indeed,  there  seems  abundant 
evidence  of  the  anxiety  to  check  the  evils  which  the  policy  of  the 
king  and  his  predecessors  had  created,  instead  of  adopting  a 
higher  standard  of  coinage,  and  resolutely  maintaining  the  real 
value  of  the  issue.  Since  the  foregoing  sentences  were  written, 
the  courtesy  of  Mr.  Burnett,  Lyon  King,  has  permitted  access  to 
the  proof-sheets  of  his  preface  to  the  forthcoming  volume  of  tlie 
£xchequer  Rolls  in  the  series  of  Register  House  publications, 
and  in  dealing  with  this  question  of  coinage  the  learned  editor 
gives  much  valuable  and  interesting  information.  The  debase- 
ment of  the  Scottish  coinage,  it  appears,  began  towards  the  latter 
days  of  tiames  L,  and  not  improbably,  we  conceive,  it  may  have 
been  resorted  to  as  a  means  of  relieving  the  pressure  caused  by 
heavy  ransom  payments.  In  the  first  year  of  James  II.,  the 
Exchequer  Rolls  show  that  the  debasement  of  his  predecessor  had 
extended  to  one-fifth  of  the  value,  at  least  the  old  monev  was 
worth  that  amount  more  than  the  new.  Mr.  Burnett  says  that 
**  the  relative  value  of  the  silver  currency  of  England  and  Scot- 
land, which  in  the  reign  of  tiames  I.  was  Is.  2d.,  and  latterly 
Is.  2^d.,  varied  during  the  reign  of  James  II.  from  Is.  2^d.  to 
Is.  3d."  This  statement  is  significant  of  further,  though  less 
extensive,  tampering  with  the  currency.  Even  far  into  tlje 
following  reign  the  proportion  of  three  to  one  held  good  of  the 
relative  value  of  Scottish  and  English  gold  and  silver  coins. 
Besides  these,  there  was  also  nigra  moneta,  or  black  money, 
and  it  was  the  depreciation  of  this  portion  of  the  currency  whiih 
more  than  anything  else  irritated  the  people  against  King 
James  III. 

Perhaps  in  the  days  before  Flodden  the  discovery  of  hoards  of 
treasure  was  a  more  common  event  than  it  is  at  present;  certainly  we 
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should  not  re(;ard  it  now  as  a  lucrative  and  important  source  of 
revenoe,  but  in  1510  it  was  an  item  not  beneath  the  notice  of  the 
Lord  Justice-General  and  all  the  attendant  lords  and  officers  of 
State,  who  solemnly  put  the  question  at  their  Justice  Aires 
whether  an\^  hoards  had  been  found  under  the  ground  in  the 
district.  The  Government  at  this  time,  and  especially  on  the 
Border,  was  under  most  absolute  necessitv  of  watching;  closely 
anything  like  a  gathering  or  assembling  of  the  people  of  any 
district,  and  also  all  attempts  by  the  lairds  to  get  persons  bound 
to  them  by  bonds  of  "  manrent/'  and  similar  obligations.  The  rela- 
tions with  England  were  always  strained,  and  some  little  disturb- 
ance on  the  Border  might  at  any  time  fan  the  smouldering  embers 
of  dislike  into  raids  and  war.  Any  assembly  whatever  was 
dangerous,  for  no  man  knew  what  Borderers  would  do  or  where 
they  would  go  if  once  they  were  permitted  to  gather  together. 
Again,  the  power  of  certain  families,  like  those  of  Douglas,  Maxwell, 
or  Crichton,  was  growing  by  means  of  these  secret  "  manrent " 
obligations,  and  each  house  of  importance  was  being  surrounded 
by  a  larger  and  larger  body  of  clients,  for  we  cannot  find  a  better 
comparison  than  with  the  '*  clientes "  of  later  Republican  Rome* 
In  the  face  of  these  difficulties  it  need  excite  no  surprise  that  there 
was  to  be  inquiry  at  the  Justice  Aires  about  any  gatherings  and 
any  obligations  by  one  liege  to  another..  The  Justiciar  no  doubt 
would  asceiiain  whether  any  assembly  of  the  followers  of  one 
chief  or  another  was  in  contemplation,  and  what  its  objects  were, 
so  that  he  might  warn  the  king  and  his  officers  timeously,  and  a 
close  inspection  of  bonds  of  "  manrent,"  and  such  like  documents, 
called  for  expressly  by  the  circular,  would  in  a  space  of  years 
reveal  the  growing  ambition  and  perhaps  even  the  precise  designs 
of  some  otherwise  unsuspected  laird. 

There  are  points  of  dittay  intended  to  protect  the  woods,  then 
of  great  extent  and  value;  against  adultery,  tliough  it  would  seem 
only  when  the  offender  destroyed  the  property  of  the  husband; 
and  against  mutilation  or  '*  dismembring  "  of  any  person.  Besides 
these  we  find  many  sumptuary  regulations,  such,  for  example,  as 
those  fixing  the  prices  of  shoes,  single-soled  as  well  as  double,  and 
of  pattens.  Trade  combinations  in  those  days  evidently  existed 
then  as  now,  though  it  seems  to  have  been  the  bakers  rather  than 
the  butchers.  Strong  measures,  however,  were  the  rule,  and  the 
simple  mode  adopted  was  to  fix  their  prices  for  the  recalcitrant 
tradesmen,  and  not  only  that,  but  to  compel  them  to  bake  when 
signs  of  a  strike  became  apparent.  This,  ar  least,  is  how  we  read 
one  of  the  later  articles  of  this  Jedburgh  list  Inquiry  is  also 
made  to  see  that  no  goods  escape  the  custom  dues,  and  that  there 
is  due  submission  made  to  the  officials  of  the  burgh.  This  was  in 
the  direct  interest  of  the  Crown,  who  through  the  various  burghs 
drew  no  small  portion  of  their  revenue ;  and  for  a  similar  reason  it 
Vcame  very  important  to  ensure   the  use  of   proi>er  measures. 
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whetlier  of  length,  of  capacity,  or  of  weight,  for  which  accordingly 
another  article  provided. 

We  do  not  require  to  enter  more  minutely  into  the  other  clauses 
of  this  curious  document  preserved  to  us  in  the  Books  of 
Adjournal,  but  merely  would  add  in  conclusion  that  the  indications 
of  a  desire  to  strengthen  the  hands  of  the  municipal  authorities, 
"officeris  maide  in  burghe,''  may  perhaps  have  enabled  these 
persons  to  deal  with  what  are  termed  '*  masterfull  beggaris," 
though  what  precisely  they  were  it  is  not  easy  to  say,  probably 
they  formed  a  class  corresponding  to  tliose  of  the  present  day,  who 
al)use  in  language  at  least  all  who  refuse  to  comply  with  their 
demands,  though  no  doubt  in  the  days  of  James  IV.  they  would 
have  recourse  to  personal  violence. 

{To  be  continued.) 
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Undek  Process  we  note  the  following  cases. — ^In  Maxton  v.  Boney 
May  28,  1886  (First  Division),  the  question  arose  whetlier  an 
interlocutor  in  the  Sheriff  Court  directing  money  to  be  consigned 
was  one  "giving  interim  decree  for  payment,"  and  therefore 
appealable  under  section  24  of  the  Act  of  1853.  The  Court 
have  held  that  it  was  not.  The  cases  of  Sinclair  (11  R.  413),  and 
of  Mackenzie  (10  R.  1147),  prove  that  the  Court  will  interpret  tliis 
section  in  a  liberal  spirit ;  but  in  every  case  money  must  have  been 
dealt  with  by  the  Court  below  in  such  a  way  as  possibly  to  pre- 
judice the  rights  of  the  party  appealing.  In  deciding  Maxton^ 
Lord  Adam  remarked :  "  I  tliink  that  the  principle  of  the  24tii 
section  is  that  payment  means  not  merely  that  money  should  be 
taken  out  of  one  man's  pocket,  but  also  that  it  should  be  put  into 
another*s.  For  in  that  case  the  money  might  be  spent  and  never 
seen  again,  and  it  is  in  order  to  prevent  this  that  appeals  are 
competent  against  interim  decrees  for  payment." 

In  the  case  of  Stevenson  v.  Zee,  June  4,  1886  (First  Division), 
we  find  a  defender  who,  since  the  closing  of  the  record,  had 
executed  a  trust  deed  divesting  himself  of  the  whole  of  his  estates 
for  behoof  of  creditors  ordained  to  find  caution  for  expenses.  In 
the  Girvan  and  Portpatrick  Raihoay  Company  v.  Lamond  and 
others^  June  11,  1886  (First  Division),  the  question  arose  as  to 
the  competency  of  an  action  of  multiplepoinding  in  these  circum- 
stances. A  railway  company  had  statutory  authority  to  issue 
debenture  stock  to  a  certain  amount  to  creditors  who  would  accept 
of  it  in  payment  of  their  debt.  Several  creditors  obtained  decree 
against  the  Company,  ordaining  them  to  issue  stock  to  the  amount 
of  the  pursuer's  claims.  Subsequently  the  Company  brought  this 
action  to  have  it  determined  to  what  extent  they  were  bound  to 
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issue  such  stock,  and  to  whom,  and  they  called  those  parties  who 
had  obtained  decree  as  defendei's.  The  latter  pleaded  the  judg* 
ments  which  they  already  held  as  amounting  to  res  Judicata,  but 
the  plea  was  repelled  and  the  competency  of  the  Companjr's 
proceedings  sustained. 

The  following  two  cases  throw  light  npon  the  law  of  warranty 
in  connection  with  sales. — ^The  case  of  Durdop  v.  Crawford^  June 
15,  1886  (First  Division),  affords  a  valuable  commentary  npon  the 
second  exception  contained  in  the  5th  section  of  the  Mercantile 
Law  Amendment  Act.  Under  that  exception  warranty  is  implied 
where  goods  are  "expressly  sold  for  a  specified  and  particular 
purpose."  Here  a  farmer  had  bought  certain  cows,  which  he 
afterwards  claimed  the  right  of  rejecting,  on  the  ground  that  they 
had  been  soM  as  dairy  cows  and  were  not  suitable  for  that  pur- 
]K>se.  The  Sheriff-Substitute  took  this  view;  but  the  Court  of 
Session  reversed  this  decision.  The  Lord  President  remarked  : 
"  If  the  goods  are  sold  for  tlie  ordinary  purposes  for  which  they 
are  commonly  used,  then  it  is  clear  tliat  the  exceptions  provided 
for  in  this  clause  cannot  apply.  In  order  to  let  in  the  exceptions 
the  purposes  must  be,  in  the  words  of  the  Act,  *  specified'  and 
'  particular.*  Can  it  be  said  that  there  is  anything  particular  in 
the  use  to  which  the  cows  were  to  be  put  ?  "they  were  sold  to  the 
defender  to  be  used  by  him  for  the  purposes  of  his  dairy,  and  that 
use  of  milk  cows  cannot  in  any  sense  be  called  a  particular  pur- 
pose, and  therefore  I  am  of  opinion  that  the  provisions  of  this 
statute  are  not  applicable."  This  view  is  consistent  with  that 
formerly  expressed  by  his  Lordship  in  the  case  of  Hamilton  v. 
Robertson  (5  Ret.  842 ).  1  n  that  case  he  gave  the  following  explana- 
tion of  this  part  of  the  section :  "  The  meaning  of  the  clause  is, 
that  there  is  to  be  an  exception  when  the  subject  of  sale  is  sold, 
not  for  the  ordinary  purpose,  or  for  one  of  several  ordinary  pur- 
poses, but  for  a  specified  and  particular  purpose  which  is  expressly 
mentioned  in  the  contract.  Thus  if  you  sell  oats,  it  may  be  to 
feed  horses,  or  for  oatmeal,  or  for  seed ;  and  if  you  sell  oats  for 
seed,  and  the  contract  bears  that,  and  the  seed  will  not  germinate, 
no  doubt  the  statute  will  hold  you  have  warranted  it  But  you 
oin  never  say  that  goods  have  been  sold  for  a  specified  and  par- 
ticular purpose  if  they  have  been  sold  for  the  ordinary  pnrpose  for 
which  all  such  goods  are  sold.'' 

The  other  case  is  that  of  Campbell  v.  Henderson,  June  1,  1886, 
decided  by  Lord  M*Laren.  It  related  to  a  sale  of  horses.  A 
written  warranty  in  these  terms  had  l>een  given :  "  Quiet  in  all 
harness  and  saddle,  and  sound  to  the  best  of  my  knowledge."  The 
Lord  Ordinary  held  that  these  concluding  words  did  not  relate 
merely  to  the  soundness,  but  must  be  read  as  qualifying  the  whole 
warranty.  The  following  passage  from  his  Lordship's  opinion 
explains  his  view  of  the  effect  of  verbal  representations  accompany- 
ing a  written  warranty:  *'It  is  further  urged  that  before  the 
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bargain  was  concluded  the  defender  was  asked  wliether  either  of 
the  horses  shied,  and  that  he  reph'ed  in  the  negative.  Now,  having 
regard  to  the  established  principle  that  a  verbal  representation  by 
a  seller  will  not  import  a  warranty  unless  it  was  made  with  that 
intention,  I  cannot  attach  any  significance  to  this  part  of  evidence. 
It  is  contrary  to  all  probability  that  the  defender  meant  to  bind 
himself  verbally  in  a  higlier  warranty  than  he  expressed  in  the 
written  undertaking.  I  therefore  interpret  his  answer  as  importing 
no  more  than  an  expression  of  his  belief  that  the  horses  were  not 
given  to  shieing."  Much  mischief  would  be  avoided  were  it 
enacted  that  warranty  could  only  be  proved  by  writ  or  oath. 
Lawyers  are  the  only  parties  who  gain  by  the  present  state  of  the 
law. 

We  note  three  cases  under  the  head  of  Separation, — In  Borne 
V.  Bankin  &  Co.,  June  15,  1886  (Second  Division),  employers 
were  found  liable  in  damages  to  a  workman  who  had  been  injured 
by  an  article  falling  off  a  bogie  owing  to  a  depression  in  the  floor 
over  which  the  latter  was  passing. 

In  Mvrphy  v.  Smith,  June  16,  1886  (Second  Division),  the  pro- 
prietor of  a  building-yard  was  held  not  to  be  liable  for  injuries  to 
one  of  the  public  arising  from  the  gate  of  the  yard  having  been 
left  in  an  insecure  position  by  a  trespasser.  It  was  found  that 
the  gate  was  of  proper  construction,  and  had  been  left  in  a  safe 
condition  by  its  owner,  but  by  an  act  of  violence  done  by  a  tres- 
passer had  become  insecure  and  thus  led  to  an  accident  Upon 
the  general  question  of  the  liability  of  a  proprietor  for  the  proper 
condition  of  his  property,  Lord  Young  made  the  following 
remarks  :  "  1  am  quite  of  opinion  that  no  proprietor  is  at  liberty  to 
have  a  gate  in  such  a  position  with  defective  fastenings,  so  that 
without  any  one  touching  it,  or  when  meddled  with  by  any  one 
who  has  no  right,  it  will  expose  the  lives  of  passers-by  to  danger ; 
and  I  do  not  think  that  it  will  be  an  answer  that  the  immediate 
cause  of  the  accident  was  an  idle  boy  giving  it  a  shove.  A  gate 
in  such  a  position  must  be  fitted  to  withstand  the  ordinary  conse- 
quences which  are  likely  to  happen  to  it." 

In  M.  Bonagh  v.  Maclellariy  June  18,  1886  (Second  Division), 
it  was  held  that  notice  under  the  Employers'  Liability  Act,  posted 
on  the  19th  June,  of  injury  received  on  the  7th  of  the  previous 
month  was  not  given  timeously.  The  pursuer  here  had  signed  a 
receipt,  for  a  small  sum  of  money,  containing  a  discharge  in  full  of 
his  claim  of  damage.  Nevertheless  he  was  allowed  to  insist  on  his 
claim  at  common  law,  that  under  the  statute  having  been  lost.  It 
was  made  a  condition,  however,  that  he  should  repay  the  money 
given  to  him  at  the  settlement.  The  Lord  Justice-Clerk  remarked  : 
*'  I  think  it  is  always  undesirable,  especially  when  the  parties  are 
upon  unequal  terms  as  regards  rank  and  conditions  of  life,  and 
facilities  for  consideration  of  such  a  matter  as  this,  that  the  party 
who  is  the  least  favoured  in  these  respects  should  be  induced  to 
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discliarge  such  a  claim  when  it  is  well  known  to  the  partv  induc- 
ing the  discbarge  that  he  is  at  the  time  in  the  hands  of  a  law- 
agent.  Of  course,  if  it  became  clear  that  the  man  induced  to 
do  this,  whether  literate  or  illiterate,  was  perfectly  aware  of 
what  he  was  doing,  such  a  discharge  majr  be  sustained.  Here, 
however,  it  is  not  proved  that  the  pursuer  understood  when  he 
signed  the  discharge  that  it  whs  one  in  full  compensation  of 
his  claim." 
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BEING  A  CHAPTER  FROM  A  FORTHCOMING  WORK. 

By  an  easy  transition  from  the  law  of  possession  uAder  leases,  we 
pass  on  to  that  large  |)art  of  the  law  of  landlord  and  tenant  which 
is  concerned  with  certain  operations  performed,  or  things  situate, 
on  the  subjects  let,  and  the  rights  and  obligations  connected  there- 
with. It  is  difficult,  if  not  impossible,  to  draw  logical  distinctions 
in  this  matter,  and  in  practice  the  whole  of  the  questions  which 
occupy  this  chapter  and  the  two  following  chapters  are  often  inex- 
tricably intermingled  ;  but  it  will  be  convenient,  as  far  as  possible, 
to  adhere  to  the  nomenclature  which  distinguishes  between  repairs, 
improvements,  and  fixtures.  By  repairs  are  meant  such  operations 
on  the  subject  let  as  are  necessair  to  put  and  maintain  it  in  a  condi- 
tion fit  for  the  purpose  for  which  it  was  let.  Everj'thing  over  and 
above  repair  is  melioration.  Improvements  are,  in  the  stricter  sense 
which  is  here  adopted,  such  meliorations,  being  operations  on,  or  addi- 
tions to,  the  subject  let  as  are  not  recoverable  or  removeable  in  specie. 
Fixtures,  on  the  other  hand,  are  here  taken  to  mean  such  additions 
to,  or  erections  on,  the  premises  as  are  removeable  in  specie.  The 
order  of  exposition  follows  the  order  of  time,  for  questions  as  to 
repairs  may  arise  at  the  inception  of  a  lease  or  during  any  part  of 
its  currency,  or  at  the  isli ;  questions  as  to  improvements  (except  in 
so  far  as  involved  in  the  settlement  of  the  terms  of  the  contract) 
can  only  appear  during  the  course  or  at  the  termination  of  the 
lease ;  and  the  sole  question  (as  betw^een  landlord  and  tenant) 
relating  to  fixtures  can  only  arise  at  the  outgoing, — viz.,  whether 
the  tenant  is  entitled  to  remove  them  when  he  leaves.  The  law 
of  ''  landlord's  furnishings,"  that  is,  of  appurtenances  furnished  by 
the  landlord  for  the  use  of  the  tenant,  without  being  annexed  to 
the  premises,  will  be  conveniently  considered  in  connection  with 
fixtures.  While  "tenant's  plenishing"  may  fitly  be  left  over  to 
the  chapters  which  deal  with  rent  and  the  security  for  payment  of 
rent. 

As  has  been  already  indicated,  a  lease  implies  a  warrandice  on 
the  landlord's  part  that  its  subject  is  reasonably  fit  for  the  purpose 
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f«>r  which  it  is  let.^  The  rule  is  only  of  value  where  the  subject 
let,  or  part  of  it,  consists  of  artificial  structures,  such  as  buildings, 
ft*nces,  and  the  like.  The  purpose  of  letting  and  takincj  a  farm 
is  cultivation,  and  every  farm  is  capable  of  being  cultivated.  The 
purpose  of  letting  an  untried  mineral  field  is  to  allow  the  tenant  to 
experiment  on  the  existence  of  the  mineral  and  win  it  when  found, 
and  any  piece  of  land  is  patient  of  such  experiment.  The  lessee 
of  a  salmon  fishing  takes  a  similar  risk.  But  if  a  house  is  let  for 
a  dwelling,  or  a  mill,  or  a  shop,  it  must  be  fit  to  live,  work,  or  traile 
111 ;  and  if  fences  are  let  as  part  of  a  farm,  they  must  be  real 
barriers.  If  the  immediately  preceding  possessor  left  them  in  a 
condition  not  corresponding  to  the  implied  warranty,  they  must  be 
repaired  by  the  landlord. 

I. — In  Urban  Leases. 

The  rule,  as  applied  to  urban  tenements,  is  that  they  shall  be 
put  into  habitable  and  tenantable  condition  by  the  landlord  at 
en  try  .^  This  common  law  obligation  is  not  confined  as  in  England 
to  furnished  houses.'  So  that  the  12th  section  of  the  Housing  of 
the  Working  Classes  Act,  1885,*  was  not  needed  in  Scotland, 
however  salutary  a  reform  it  may  operate  in  England.  In  enacts 
that— 

'*  In  aoy  contract  made  after  the  passing  of  this  Act  for  letting  for  habitation 
by  persons  of  the  working  classes  a  house  or  part  of  a  house,  there  shall  be 
implied  a  condition  tliat  the  hou^e  is  at  the  commencement  of  the  holding  in  ail 
respects  reasonably  fit  for  human  habitation.  In  this  section  the  expres-^iou 
*  letting  for  habitation  by  persons  of  the  working  classes/  means  the  letting  for 
liabitation  of  a  house  or  part  of  a  house  at  a  rent  not  exceeding  ...  in 
Scotland  .  .  .  four  pounds." 

The  question  whether  a  house  is  tenantable  and  habitable  is  one 
of  fact  to  be  determined  on  a  proof,  or  by  remit  to  a  man  of  skill ; 
and  the  determination  will  greatly  depend  on  the  class  of  house  let 
and  the  degree  to  which  it  has  the  advantage  of  modern  improve- 
ments, such  as  gas,  water,  and  drainage,  with  their  attendant 
drawbacks  in  the  necessity  of  constant  supervision  and  upholding. 

The  landlord  of  au  urban  tenement  is  further  bound,  unless  it  be 
otherwise  stipulated,  to  uphold  it  in  a  tenantable  and  habitable 
condition  during  the  course  of  the  lease.*  When  this  obligation 
is  express,  it  is  usually  and  sufficiently  conceived  in  such  terms 
as  these  :  "To  keep  the  house  wind  and  water  tight  and  in  proper 
tenantable  condition  during  the  whole  currency  of  this  lease.' 
There  are  two  exceptions.    The  landlord  is  not  liable  for  deteriora- 

1  Ersk.  ii.  6.  89  ;  BelVs  Prine,  1253  ;  of.  19  and  20  Vict.  c.  60,  sec.  5. 

•  Bankt.  i.  20.  16 ;  ii.  9.  20 ;  Erak.  ii.  6.  43. 

'  WiUon  y.  Finch- ffatton,  2  Exch.  Div.  336,  and  cases  there. 

•  48  and  49  Vict  c.  72,  passed  in  August  1885. 

^  Bankt.  i.  20.  15  ;  ii ,  9.  20  ;  Ersk.  ii.  6.  43.    See  as  to  keeping  a  house  dry  by 
firing,  WhMaw  v.  Fulton,  1871,  10  M,  27. 

•  i  Jur.  Styles  (5th  ed.)  684. 
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tion  or  destruction  which  results  from  the  negligence  or  fault  of 
the  tenant  himself,'  not  for  the  consequences  of  damnum  faiale 
or  pure  accident.  If  the  landlord  declines  to  make  the  repairs,  the 
tenant  may  take  them  in  hand  and  deduct  from  his  rent  what 
was  hona  fide  disbursed  in  simply  repairing,*  or  he  may,  for  greater 
security,  before  commencing  operations,  apply  to  the  Dean  of 
Guild  or  Sheriflr,  whose  warrant,  proceeding  on  the  estimate  of 
tradesmen,  wdll  be  evidence  both  of  the  necessity  and  the  amonnt  of 
the  expense  of  repairing/  If  injury  is  caused  to  the  tenant 
throutrii  want  of  repair,  it  is  important  to  observe  whether  it 
existed  ah  initio  or  only  supervened  after  entry,  for  the  issues 
appropriate  to  the  two  cases  are  different,  and  cannot  be  com- 
bined/ 

The  result  of  a  breach  by  the  landlord  of  either  obligation 
may  be  to  make  him  liable  for  damages ;  or  to  entitle  the  teuant 
to  refuse  or  renounce  possession,  or  to  retain  rent. 

(1.)  .Tenants  have  been  found  entitled  to  damages  where,  on 
account  of  dilapidation  in  the  roof  of  a  house,  which  the  landlord 
had  refused  to  repair,  the  fall  of  a  neighbouring  "tower  of 
Babel'*  on  it  converted  it  into  a  ruin  ;*  where  a  lower  flat  was 
injured  for  months  by  the  unroofing  of  the  tenement  by  the 
proprietor  of  the  uppermost  flat  (for  the  purpose  of  heightening 
the  house)  with  the  lessors  consent;'  where  on  account  of  the 
faulty  construction  of  the  roof  an  unusual  quantity  of  snow 
accumulated,  and  the  water,  when  thaw  came,  soaked  through  the 
woodwork  under  the  slates  and  injured  goods  in  the  shop  below.* 
In  the  last  case  it  made  no  difference  that  the  snowstorm  was 
exceptionally  severe ;  that  the  tenant  was  not  at  home  to  pre- 
vent or  minimize  the  injury;  and  that  similar,  though  not  so  much, 
injury  had  been  done  on  a  former  occasion  without  giving  rise  to 
complaint. 

(2.)  In  certain  circumstances  a  tenant  may  refuse  to  take 
possession  and  throw  up  the  lease  ;^  or,  having  taken  it,  may  sus- 
pend possession  for  a  time ;  or  definitely  renounce  possession,  and 
with  it  the  lease  itself.  Thus  where  on  entry  to  a  dwelling-house 
the  tenant  found  it  to  be  overrun  to  a  gi'eat  extent  and  in  every 
part  with  cockroaches ;  to  be  invested  with  bugs ;  to  have  an 
offensive  smell ;    and  one  of  the  bedrooms  to  be  too  damp  to  be 

^  Sutherland  v.  Bobertsony  1736  M.  13,979  ;  ffardie  v.  Black,  1768,  M.  10,133  ; 
M*Lellan  v.  Ker,  1797.  M.  10,134. 

«  Ersk.  ii  6.  43.  See  Baird  y.  Iwilis,  1671,  2  B.S.  562  ;  HamUUm,  1667,  M.  10. 
121 ;  Deatu  v.  Abercrombie,  1681,  M.  10,122  ;  Hodge  v.  Brown,  1664,  M.  13,400 
(protitable  expenses). 

'  Ersk.  ii.  6.  43.  See  case  in  which  the  true  owners  were  held  responnble  for 
repairs,  though  the  contract  was  made  not  with  them,  but  with  a  person  whom  they 
held  out  a&  such — Dunn  v.  Livingston,  1828,  7  S.  218. 

*  Ooskirk  v.  Edin,  Bail  Station  Accesn  Co.,  1863,  2  M.  383. 

*  Hamilton,  nupra,  «  Deans  v.  Aberctv^mbie,  supra, 
'  Beid  V.  Baird,  1876,  4  R.  284. 

*  The  case  is  a  fortiori  of  Drummond  v.  Hunter,  1869,  7  M.  347. 
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safely  used,  the  Court  held  that  the  condition  of  the  house  was 
such  as  to  t*ender  a  tenant's  life  "  substantial!}' uncomfortable  " ; 
and,  since  the  nuisance  was  not  easilv  or  readily  removeable,  and 
there  was,  after  fair  notice,  no  offer  on  the  landlord's  part  to 
remove  it,  that  the  tenant  was  not  bound  by  the  lease.^  The 
tenant  of  a  house,  the  lease  of  which  expired  at  Whitsunday, 
finding  that  the  drains  were  radically  deficient,  and  that  fever  had 
in  consequence  attacked  his  children,  removed  in  the  end  of  the 
preceding  February.  The  landlord  had  the  drains  put  in  order, 
out  the  operation  took  two  months.  It  was  held  that  the  tenant 
was  not  bound  to  return  into  possession  thereafter,  and  that  he 
was  relieved  from  liability  for  any  part  of  that  half-year's  rent 
through  the  landlord's  failure  to  supply  him  with  a  habitable 
house  for  so  considerable  a  period.  Shortly  before  removing,  and 
when  in  ignorance  of  the  defects  in  the  drainage,  he  had  offered 
to  take  the  house  from  Whitsunday  for  two  years  more.  The 
Court  was  clearly  of  opinion  (though  the  point  did  not  require  to 
be  decided)  that  he  was  not  bound  to  enter  into  possession  under 
this  new  agreement.' 

(3.)  The  law  of  retention  of  rent  deserves,  on  account  of  its 
complexity,  and  will  receive,  separate  treatment. 

The  mode  in  which  these  common  law  rights  and  obligations 
are  varied  by  express  stipulation  usually  consists  in  throwing  the 
burden  of  upholding  the  subjects  in  tenantable  and  habitable  con- 
dition on  the  tenant,  thus  putting  him  under  the  same  obligations 
as  an  agricultural  tenant.'  The  burden  of  keeping  the  houses 
>*ind  and  water  tight  may  be  retained  by  the  landlord,*  who  will, 
unless  otherwise  stipulated,  be  liable  also  for  the  extraordinary 
repairs  necessitated  by  lapse  of  time,  natural  decay,  or  mere 
tear  and  wear.* 


II. — In  Agricvlturcd  Leases, 

The  lessor  is  under  an  implied  obligation  to  put  the  houses, 
offices,  and  fences  on  the  farm  at  the  lessee's  entry  into  the  con- 
dition which  is  known  as  ^*  tenantable  repair,"  *  that  is,  such  a 
condition  as  will  render  them  (or  at  least  the  houses  and  offices, 
for  fences  may  require  renewal  before  the  close  of  an  ordinary 
agricultural  lease)  capable  of  lasting,  with  ordinary  care,  to  the 

^  Kippen  v.  Oppenheim,  1847,  10  D.  292,— an  English  caae  of  bugs  (June  1886) 
has  not  been  yet  reported. 

*  Scot.  HtrUfMi  Sec,  Oo,  v.  Granger,  1881,  8  R.  459  (the  ruble  is  inaccurate, 
since  the  point  about  resumption  of  possession  under  the  old  lease  was  involved  in 
the  question  of  liability  for  rent,  anu  was  decided  as  above). 

»  Infra,  p.  426,  Napier  v.  Ferrier,  1847,  9  D.  1854 ;  Ewing  v.  Chalmers,  1835, 
14  S.  69  (damages  for  taking  down  shelving). 

*  I.  Jur,  Styles,  687. 

^  As  to  manufacturing  utensils,  see  Sellers  v.  Brovon,  1776  Hailes  131. 

*  Bankt.  i.  20.  10 ;  ii.  11.  21 ;  Ersk.  ii.  6.  39 ;  Bell's  Prmc,  1253,  and  sec  141 ; 
BuManan  v.  Stark,  1776,  5  B.  S.  515. 

70L.  XXX.  NO,  OCCLVI.— AUG.  1886.  2  H 
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i>li ;  *  and  also  to  furnish  such  buiklin{:js  as  will  enable  the  tenant 
to  cultivate  the  land  according  to  the  mode  contemplated  in  the 
lease.*  Two  cases,  in  which  dicta  to  the  contrary  are  to  be  found, 
were  decided  on  specialties :  in  the  earlier,  on  matter  of  pro- 
cedure and  on  some  evidence  of  contrary  stipulation ; '  in  the 
later,  on  the  ground  that  the  subject  was  a  small  tenement  let 
for  one  year  by  a  life-renter.*  But  the  rule  does  not  apply  to  a 
lease  of  the  universitas  of  an  estate  already  mainly  under  tenantry.* 

The  correlative  obligation  of  the  lessee  at  common  law  is  to 
maintain  and  uphold  the  houses  and  fences  (and  gates  as  part 
thereof)  during  the  lease,  and  leave  them  at  iiis  removal  in  the 
same  tenantable  state  as  he  received  them.^  The  landlord  has  a 
preferable  claim  for  ascertained  damages  in  case  of  breach.'  He 
is  not  entitled  to  increase  the  burden  of  upkeep  by  erecting  addi- 
tional subdivision  fences  during  the  lease  ;  but  it  is  different  with 
march-fences,  whicli  either  neighbour  may  at  any  time  compel 
the  other  to  concur  in  erecting, — a  fact  of  whicli  tenants  taking 
leases  of  open  land  *  must  be  held  to  be  cognizant.  The 
tenant's  liability  is  subject  to  two  exception?.  It  does  not 
extend  to  loss  caused  by  damnum  faiale  (such  as  an  extra- 
ordinary hurricane)'  or  by  pure  accident,  such  as  an  accidental 
fire,  lifor  does  it  extend  to  the  natural  decay  w^hich  results  from 
the  lapse  of  time  (tear  and  wear)  or  essential  defect  of  structure, 
necessitating  such  thorough  repair  as  implies  extraordinary  ex- 
penditure.** This  obligation  to  uphold  is  a  qualified  assurance 
quite  different  from,  and  superadded  to,  the  ordinary  obligation  to 
indemnify  for  specific  negligence. 

The  rights  and  obligations  of  parties  with  regard  to  repairs 
are  usually  regulated  by  special  clauses,"  which  may  either  alter 

*  See  obs.  on  effect  of  castom  of  district  in  judging  of  this,  per  L.  P.  in  MastmoH 
V.  Brocket^  1810,  Hume  850. 

«  Barclay  v.  NeUnon,  1878,  5  R.  909. 
'  Naming  v.  Grierson,  1807,  Hume  829. 

*  Harroid  v.  PoUex/en,  1844.  6  D.  1103. 

*  BeUches  v.  Caddell,  1776,  6  B.  S.  516,  Hailes  688  (the  judgment  procee<1ed  on 
WAiit  of  express  stipulation,  but  that  vras  only  needed  on  account  of  the  peculiarity 
of  the  subject  let). 

«  Bankt.  :  Erek.,  supra;  Bell's  Princ.  1254;  WhUea  v.  Houston,  1707,  M. 
15,258  ;  see  CawpbtU  v.  Broitm,  1776,  5  B.  S.  158. 

7  Munro  v.  Eraser ,  1858,  21  D.  103  (by  retention,  or  if  the  bankruptcy  trustee 
takes  up  the  lease). 

»  Dudgeon  v.  Howden,  23  Nov.  1813,  F.  C.  458  ;  Acts,— 1661,  c.  41 ;  1685,  c, 
39  ;  1669,  c.  17.     Mack.  obs.  ad loc.  ;  Kankine,  Lanilown«rship,  510. 

»  Y<yrh  BuUdim/M  v.  Adams,  1741,  M.  10,127  ;  More's  Notes,  252;  Clark  v. 
Bairdf  1741,  M.  10,128  (in  both  cases  there  was  a  special  repair  clause  equivalent 
to  the  common  law  obligation.  In  the  latter,  the  odd  limitation  in  the  interlocutor 
of  the  tenant's  liability  to  such  loss  as  an  ordinary  storm  would  have  caused  deserves 
reconsideration). 

»«  Bell,  Leases,  238,  821,  341 ;  Bell's  Prine,  1254  ;  Mossnian  v.  Brocift,  1810, 
Hume  850  ;  Napier  v.  Ferrier,  1847,  9  D.  1354  (house  with  sx)ecial  clause) ;  anil  sec 
Taylor  v.  Brown,  1800,  Hume  308  (ferry  boats).  See  the  doctrine  of  salvd  rti 
suf'stantid  in  life-rents,  Rankine,  Landownership,  619. 

^^  See  a  clause  construed  to  apply  both  to  houses  and  fences,  Oraham  v.  Gordon^ 
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or  leave  unchanged  these  common  law  rules:  and  there  is  a 
distinct  advantage  in  either  case  in  providincr  for  a  reference  of 
clispntes  to  arbiters  or  valuators.  Sometimes  on  the  lessee's  entry 
an  inspection  is  made  by  persons  appointed  by  him  and  the  lessor, 
and  the  state  of  the  subjects  having  been  thus  ascertained,  and  the 
necessary  repairs  executed,  the  lessee  agrees  to  take  tlie  subjects 
over  as  in  tenantable  condition.  Or  a  valuation  is  taken :  an 
inventory,*  called  the  landlord's  inventory,  is  framed  with  a  note  of 
values;  and  at  the  ish  a  similar  process  takes  place,  and  the 
difference  of  value  in  case  of  deterioration  is  paid  by  the  lessee." 
Or,  more  commonly,  the  landlord  assigns  to  the  incoming  tenant 
his  right  to  demand  of  the  outgoing  tenant  that  the  premises 
shall  be  delivered  in  tenantable  repair,  and  the  tenants  suomit  the 

Juestion  of  the  amount  of  repair  which  is  necessary  to  referees, 
f  the  subjects  are  taken  over  as  in  tenantable  order,  and  the 
erections,  when  accepted  as  in  the  condition  they  were  in  at  entry, 
were  very  old  and  in  bad  order,  the  rule  which  relieves  the  tenant 
of  any  duty  to  reconstruct  what  has  gone  to  decay  by  tear  and 
wear  will  be  enforced,  though  he  came  under  a  special  obligation 
to  uphold  and  leave  tenantable.' 

Unless  there  be  a  valuation  (as  in  the  second  of  the  above 
modes),  pointing  to  a  comparison  of  the  values  of  buildings  and 
fences  in  lump  at  entry  and  ish,  as  the  criterion  of  obligation,*  the 
tenant  at  ish  cannot  free  himself  from  responsibility  for  disrepair 
of  some  of  these  erections  by  proving  a  greater  amount  of  meliora- 
tion of  others,  since  this  melioration  (according  to  the  rule  which 
will  be  examined  in  next  chapter)  is  regarded  as  having  been  made 
for  his  own  accommodation  only.* 

The  tenant  is  not  entitled  to  use  the  timber  on  the  farm 
gratuitously  in  repairing,  unless  he  have  special  authority.'  The 
right  of  the  landlord  or  incoming  tenant  will  not  be  readily  held 
to  be  renounced  through  delay  in  making  a  claim.'  But  in  one 
case  a  tenant  lost  all  right  to  damages  for  breach  of  the  obligation 
of  the  l^sor  (an  heir  of  entail)  to  put  the  buildings  in  repair,  first, 
in  a  question  with  the  succeeding  heir,  by  renouncing  the  lease, 
"and  all  claim,  interest,  or  advantage  therein ;"  and  secondly,  in 
a  question  with  the  lessor's  representatives,  by  possessing  under 

1841,  3  D.  579,  rar.  2  Rob.  Ap.  251 ;  as  to  embankment  against  a  stream,  Scott  y. 
TaU,  1826,  4  Mur.  57. 

*  Stamped  in  accordance  with  S3  and  34  Vict  c.  97,  sec.  38,  and  schedule,  voce 
Appraisement. 

»  See  Sinclair  v.  Manson,  1821,  1  Sh.  Ap.  1  ;  Jolly  v,  Graham,  1827,  6  S.  236, 
7  S.  824,  rev.  5  W.  and  S.  280  ;  Macra  v.  Mackenzie,  1828,  6  S.  935. 
'  Mowman  y.  Brocket,  supra, 

*  M*Donald  y.  Robertson's  Trs.,  1830,  8  S.  974. 

*  Whites  Y.  Houston,  1707,  M.  1.5,258. 

*  L,  Touch  V.  Ferguson,  1664,  M.  15,252. 

'  Adamson  v.  Marshall,  1676,  M.  11,630  (nine  months  after  removing  not 
enough) ;  Dickson  v.  Graltam,  1877,  4  R.  717  (3*  months ;  but  an  ex  parte  report 
was  communicated  to  tenant  two  days  before  ish) :  Wight  y.  £,  Ilopetoun,  1858, 
20  D.  955  (at  each  renewal). 
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the  lease  for  eight  years  without  complaint/  If  the  tenant  is 
allowed  a  certain  sum  for  repairs,  all  he  has  to  show  is  that  the 
premises  are  in  good  repair,  unless  there  be  a  special  oUigation 
to  produce  vouchers.' 

Questions  have  naturally  arisen  as  to  what  is  to  be  regarded 
as  repair  and  what  is  to  be  viewed  as  melioration,  where  the 
tenant  has  a  conventional  right  to  recompence  for  the  latter,  but 
not  for  the  former.  Thus  it  was  held  bv  the  House  of  Lords, 
that  where  a  tenant  was  bound  to  uphold  the  houses  and  leave 
them  in  tenantable  repair,  and  had  power  to  build  an  additional 
steading,  with  a  claim  for  recompence  at  the  ish,  he  was  only 
entitled,  if  he  pulled  down  the  old  bouses,  to  so  much  of  the 
value  of  the  new  steading  put  in  their  place  as  ouglit  to  be  con- 
sidered as  an  additional  steading ;  and  further,  that  his  claim  was 
for  the  value  to  the  landlord  or  incoming  tenant  at  the  ish  {in 
quantum  lucrati  mni),  not  for  the  amount  of  his  outlay.'  There  is, 
in  practice,  little  difficulty  in  distinguishing  between  those  opera* 
tions  which  are  necessary  for  preservation  and  for  repairing  the 
effects  of  negligence  or  fault ;  improvements  proper,  which  being 
nseful  add  to  the  value  of  the  premises,  into  whose  hands  soever 
they  may  come ;  and  ornamental  additions  and  operations  as  to 
which  a  tenant,  even  though  he  has  right  to  recompence  for 
improvements,  is  not  entitled  to  claim.^  Thus  a  landlord 
bound  to  repair,  is  not  bound  to  furnish  an  improved  apparatus 
nsed  in  manufacture;^  nor  is  a  tenant,  who  is  bound  to 
keep  the  dykes  in  a  proper  fencible  condition,  obliged  to  make 
new  enclosures.'  An  obligation  incurred  expressly  by  the 
landlord  to  put  the  whole  steadings  into  a  good  and  sufficient 
tenantable  condition,  refers  solely  to  the  buildings  actually  in 
existence  at  the  date,  and  does  not  infer  an  obligation  to  erect 
new  buildings,  however  necessary  for  the  tenant's  accommodation/ 

In  this  matter  of  repair,  a  distinction  is  drawn  between  im- 
provements made  by  the  tenant,  but  which  he  is  not  allowed  to 
remove  (such  as  houses),  and  fixtures  put  by  him  on  the  land 
(such  as  wire-fences,  palings,  and  the  like).  The  former  he  cannot 
dilapidate  by  carrying  off  the  materials,'  but,  on  the  other  hand, 
lie  does  not  require  to  leave  them  in  good  repair;  as  to  the  latter 
he  must  either  remove  them  or  leave  tliem  in  good  repair/ 

1   Walerwny.  Steuart,  1881,  9  R.  155. 
«  DalzUl  V.  LockhaH,  1765,  M.  15,260. 

'  Sinclair  v.  Maruon,  1821,  1  Sh.  Ap.  1 ;  as  to  the  latter  point,  Me  Frier  t.  E, 
Haddington,  1871,  10  M.  118. 

*  The  impenMB  necesBorUt,  titiU»,  voiuptuarioe  of  the  Bomans.    See  anthoritiea 
collected  in  Rankine,  Land  Ownmhip,  p.  79,  note. 

*  Dick  T.  Bobertwn,  1776,  5  W.  8.  515. 

*  MacnuuUr  v.  Cameron,  1812,  Hnnie  858. 

»  Ewing  v.  Crawford,  1844,  n,r,  2  Honter,  210 ;  see  Douglas  v.  Jones,  1883, 
11  8.  741  (operations  of  judicial  manager). 
'  Murray  v.  Bi*set,  1805,  Hume  818. 
Andrew  v.  Morieon,  19  Jan.  1811,  F.  C.  152 ;  Oliphant  t.  Thaauon,  8  Feb. 
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in. — In  Mining  Leases,  etc. 

In  mining  leases  it  is  usual  to  bind  the  tenants  to  fence  the  part 
of  the  surface  occupied  by  them, — the  roads,  railways,  trannvays, 
and  pitmouths, — and  to  uphold  the  fences  so  made,  and  to  take 
the  risk  of  accidents;'  to  enclose  all  pits  when  abandoned,  and, 
if  required,  to  fill  up  abandoned  pits  and  ingoing  eyes ;  to  repair 
existing  fences  injured  by  them;  to  restore  and  soil  over  the 
surface  when  no  longer  required  by  them  and  at  the  ish;  to 
leave  accommodation  works  in  good  order;*  to  pay  for  surface 
damages;  and  to  accept  buildings  as  in  repair,  and  to  leave  them 
so.'  Lessees  of  quarries  are  taken  bound  to  keep  the  fences  free 
from  rubbish ;  to  deposit  the  mould  removed  by  them  in  places 
)v>inted  out  by  the  landlord ;  to  attend  to  his  directions  as  to  the 
disposal  of  tirring  and  rubbish ;  and  to  fence  and  keep  fenced  the 
workings.*  Leases  of  mills  contain  obligations  on  the  tenant  to 
uphold  the  buildings,  machinery,  weirs,  and  watercourses,  with 
the  exception  of  ordinary  tear  and  wear.*  The  clauses  as  to 
repairs  in  shooting  and  fishing  leases  refer  only  to  the  buildings 
and  (in  the  latter  case)  the  boats." 

In  addition  to  the  ordinary  remedies  by  action '  and  diligence, 
it  is  a  general  rule,  applicable  to  all  cases  of  repairs  where  there 
is  no  express  provision  for  arbitration,  that  either  party  is  entitled, 
on  summary  application  to  the  Sheriff,'  to  obtain  a  judicial  inspec- 
tion of  the  subjects  in  immediate  contemplation  of  a  removing." 
If  before  the  stipulated  ish  a  dispute  arises  as  to  whether  the 
tenant  is  entitled  to  a  premature  removing,  this  mode  of  obtaining 
and  preserving  evidence  of  the  state  of  matters  when  the  subjects 
are  deserted  is  none  the  less  competent ; '°  and  the  same  doctrine 
would  be  held  to  apply  to  any  premature  dissolution  of  the  con- 
tract,— either  by  express  agreement,  or  according  to  predetermined 
breaks.  The  right  to  obtain  an  inspection  and  furtner  remedy  is 
not  barred  by  receipt  of  rent  or  allowing  the  tenant  to  retain 
possession  on  tacit  relocation.' ' 

Questions  have  arisen  as  to  the  incidence  of  liability,  where 
there  has  been  by  succession,  assignation,  diligence,  or  purchase 

1822,  F.  C,  1  S.  807 ;  Z>.  Buedeuck  v.  TodCt  Trs,,  1871,  9  M.  1014 ;  see  BeU's 
Princ.  1254  ;  More's  Notes,  252. 

»  Such  as  in  M'Feat  v.  Bankin's  Tntstees,  1879,  6  R.  1043  ;  McLean  v.  Wamock, 
1883,  10  R.  1052. 

«  I.  Jurid,  Styles,  617,  659.  •  Ihid.  631,  647. 

•  Ibid.  680.  *  Ibid.  689,  693. 

•  Ibid.  698,  701,  706 ;  see  Taylor  v.  Brown,  1800,  Hume  308  (ferry-boats). 

'  See  issues  in  actions  of  damages,  Graham  v.  Qordon,  1841,  3  D.  479,  rev.  2 
Rob.  Ap.  251 ;  Budgt  v.  Balfour,  1852,  14  D.  943. 

•  Lees'  Sheriff  Court  Styles,  150  ;  A.  S.  10  July  1839,  sec.  88  ;  16  and  17  Vict.  c. 
80,  sec.  10. 

•  QordofCs  Trustees  v.  Melrose,  1870,  8  M.  906  ;  Hall  v.  M^GUl,  1847,  9  D.  1557. 
'•  Lees  T.  Marr  Type  Founding  Co.,  1877,  4  R.  1088. 

"  HaU  V.  J£*Oill,  supra.     As  to  retentio  ret  by  tenant,  sec  a  later  xmge. 
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a  change  either  of  landlord  or  of  tenant.  Where  the  change  takes 
place  by  assignation  or  purchase,  much  will  depend  on  the  terms 
expressly  stipulated  or  plainly  implied  in  the  transaction.  But 
the  rule  is,  tliat  the  obligation  to  repair  or  to  keep  in  repair, 
whether  imposed  by  the  common  law  or  by  compact,  runs  with 
the  lands,  and  is  enforceable  by  and  against  tne  landlord  and  tenant 
for  the  time  being;  but  tliat  there  may  be  a  right  of  relief  on  the 
ground  of  unfulfilled  obligation  against  the  cedent  in  an  assigna- 
tion, or  against  the  vendor  in  a  sale,  or  the  personal  representa- 
tives of  a  predecessor.*  Where  the  obligation  rests  on  common 
law,  there  is  no  authority  and  no  principle  for  admitting  a  right 
of  relief,  since  the  newcomer  takes  the  subject  as  it  stands.'  Even 
if  there  be  a  special  obligation,  in  fortification  or  displacement  of 
the  common  law  rules,  a  right  of  relief  will  be  somewhat  strictly 
construed.  Thus  a  lease  contained  an  obligation  on  the  landlord 
to  put  the  buildings  and  fences  in  good  condition,  and  he  sold  the 
land  before  the  obligation  was  fulfilled,  giving  to  the  purchaser  at 
the  date  of  entry  a  letter  binding  himself  to  execute  all  repairs  he 
was  bound  to  execute  and  to  relieve  the  purchaser.  The  latter 
understood  this  letter  as  an  obligation  to  satisfy  the  tenants.  The 
seller  paid  a  sum  of  money  to  the  tenants,  and  got  a  discharge  of 
his  obligation  to  them.  In  an  action  at  the  instance  of  the 
purchaser  to  compel  the  seller  to  put  the  subjects  in  repair,  it  was 
held  that  the  tenants  were  the  sole  creditors  in  the  obligation 
contained  in  the  lease ;  that  the  letter  was  only  an  obligation  of 
relief  of  the  tenants'  claims  against  the  purchaser  under  the  lease, 
and  not  a  new  and  substantive  obligation  undeilaken  to  him  ;  and 
that  the  seller  was  free  of  all  liability.^  But  ^hile  the  obligation 
to  repair  is  thus  transmitted  with  the  premises,  liability  for 
damages  caused  through  disrepair  during  the  tenure  of  one  landlord 
will  remain  with  him  and  his  representatives,  and  not  pass  to  a 
purchaser  or  to  a  successor  who  does  not  represent  him.* 

J.R. 


THE  CASUALTY  QUESTION. 

{To  the  Editor  of  the  Journal  of  Jurisprudence.) 

Sir, — With  reference  to  the  remarks  of  "  Reformer  ^  in  his  letter 
in  your  last  issue,  I  think  it  is  not  necessary,  for  the  purpose  of 
the  present   inquiry,  to  discuss  minutely  how  far  what  Las,  in 

1  See  the  claim  admitted,  intra  Jines  mvejUarii,  by  an  executor,  Renton  v.  Btnton, 
1851,  14  D.  35  ;  and  see  cases  of  improvements  in  next  chapter. 

*  8ea  Macdonald  v.  Johnstone,  1883,  10  K.  959. 
»  Barr  v.  Cochrane,  1878,  6  R.  877. 

*  On  the  princix^le  of  Macdonald  v.  Johnston,  supra. 
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modern  times,  been  termed  the  feudal  system  diverges  from  the 
older  system  of  the  same  name,  or  approaches  the  ancient 
tenure  of  emphyteusis,  since  it  is  evident  that  the  present  feudal 
system  has  at  least  borrowed  directly,  from  the  preceding  one,  the 
]iresumpti6n  of  an  heir's  equivalence  to  his  preaecessor;  and  that 
is  all  the  resemblance  essential  to  my  explanation  of  the  equitable 
basis  of  the  casualty.  This  limitation  of  the  inquiry  is  all  the 
more  satisfactory  in  view  of  the  fact  that  comparisons  with  the 
more  ancient  tenure  have  in  many  cases  (including  both  of  the 
cases  cited  by  **  Reformer  *')  failed  to  enforce  the  views  in  aid  of 
which  they  were  adduced. 

1  think  "  Reformer "  speaks  inaccurately  when  he  terms 
*^^ defeaiing^^  the  superior's  claim  what,  correctly  speaking,  is 
*'  avoiding  *'  the  superior's  claim,  "  apparently  on  equitable  grminds, 
and  certainly  in  terms  of  the  superior's  contracts  The  superior's 
claim  is,  in  the  view  I  have  stated,  avoided  in  equity^  if  the  pre- 
sumable risk  IS  not  imposed  on  the  superior  for  which  composition 
is  allowed  as  premium  or  compensation  ;  and  it  is,  in  any  view, 
avoided  by  contract  when  avoidance  is  the  necessary  consequence 
of  subinfeudation  in  pursuance  of  the  powers  comprised  in  the 
superior's  grant.  How  can  a  superior  call  "  defeating "  his 
rights  the  exercise  and  consequences  of  a  power  which  he  chobe 
to  grant! 

Further,  it  is  another  inaccuracy  to  say  that  it  is  by  the  alter- 
native holding  that  the  so-called  ''defeat"  of  the  superiors  claim 
is  eflFected.  It  is,  correctly  speaking,  by  subinfeudation,  whether 
in  the  form  of  the  alternative  holding  or  in  any  other  form,  that 
the  claim  is  avoided.  The  superior's  grant,  when  he  chose  to 
insert  no  prohibition  of  subinfeudation,  comprised  a  power  to  sub- 
feu,  whether  temporarily  or  permanently,  and  whether  for  large, 
small,  or  nominal  duties, and  to  consolidate  again  at  pleasure;  and 
the  alternative  holding  was  merely  a  shortening  of  forms  com- 
petent for  effecting  subinfeudation  and  consolidation,  which  forms 
were  the  vassal's  affair,  with  which  the  superior  had  no  proper 
concern;  and  if  this  system  was  objectionable  it  is  not  for 
superiors  to  complain,  for  they  had  sucn  a  monopoly  of  land  that 
vassals  had  generally  to  accept  whatever  kind  of  title  superiors 
were  willing  to  give,  and  it  is  certainly  not  their  interest  to  start 
the  opening  of  that  wide  question.  The  superior's  claim  could  be 
avoided,  and  was  avoided,  by  procedure  the  same  in  substance, 
though  longer  in  form,  than  that  competent  by  means  of  the 
alternative  holding,  before  the  latter  was  devised ;  and,  since  its 
abolition,  the  superior's  claim  can  still  be  avoided,  and  is  being 
avoided,  by  similar  longer  procedure,  excepting  so  far  as  the  Con- 
veyancing Act  operates  retrospectively  on  infeftments  taken 
before  its  date.  The  only  difference,  in  the  ordinary  case,  is  that 
we  require  to  employ  more  <leeds  now.  We  complain  of  this  as 
tending  continually  to   complicate   tlie  vassal's  titles   in   a  way 
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wliirh  is  not  only  injurious  to  him,  bat  is  most  impolitic  in  the 
jHiblic  interest,  and  which  yet  will  be  insoffident  to  benefit  the 
superior  by  indncin^  the  vassal  to  submit  to  the  new  impost  in 
cases  of  any  importance  (vide  Begg's  Conveyancing  Code,  p.  309)  ; 
but  our  principal  complaint,  and  the  complaint  which  directly 
concerns  superiors,  is  not  against  this  part  of  the  change,  which, 
bad  as  it  is,  is,  after  all,  only  a  complication  of  procedure,  but 
against  the  retrospective  application  of  the  Conveyancing  Act, 
which  has,  utterly  unjustly,  and  in  many  cases  most  cruelly, 
altered  retrospectively  the  nature  of  procedure  already  taken  under 
sanction  of  the  law  for  the  time,  and  caused  such  procedure  to 
have  quite  a  different  meaning  and  effect  from  that  for  which  it 
was  used,  and  which  alteration,  if  it  had  been  foreseen,  would 
have  caused  the  vassal  to  adopt  not  such  procedure,  but  different 
procedure,  securing  his  immunities. 

I  think  superiors,  and  those  who  imagine  they  are  advocating 
their  cause  in  this  question,  little  realize  the  logical  and  natural 
result  of  the  principles  they  are  recognising,  and  that  not  by  an 
extreme  extension  of  these  principles,  but  by  a  more  moderate 
application  of  them  to  the  superior's  own  case  than  superiors  have 
used  towards  the  vassal's  case ;  and  I  think  I  can  show  that  the 
simple  restitution,  suggested  by  me,  of  the  immunity  so  long 
enjoyed  by  vassals  really  permits  effect  to  superiora*  rights,  not 
only  to  the  same  extent  as  was  settled  prior  to  1874,  but  to  a 
larger  extent  than  their  own  principles  would  permit,  if  applieil 
to  their  own  titles  in  the  way  in  which  they  have  applied  these 
principles  to  the  vassal's  titles ;  and  that  the  suggested  restitution 
is,  therefore,  not  properly  advocacy  of  the  vassaFs  case,  but  of  a 
humane  mean  between  the  cases  of  the  conflicting  parties. 

As  already  indicated  (p.  374)  the  superior's  incursion  into  the 
immunities  possessed,  trusted,  and  acted  on  by  vassals  for  far  more 
than  the  prescriptive  period,  clearly  violates  the  rule  of  prescrip- 
tion, and  the  principle  of  humanity  underlying  it  But,  if  this 
rule  and  principle  can  l)e  disregarded  with  respect  to  the  vassal*s 
immunities  of  such  old  standing,  what  is  there  to  forbid  us  dis- 
regarding these  ^ith  rt-spect  to  the  superior's  privileges,  or 
profierty  in  all  forms  t  Now  it  is  well  established  that  there  is 
hardly  any  right  or  title  which  has  not  been  at  some  period 
vitiated  by  some  of  the  holder's  predecessors  by  act  of  rapine  or 
fraud ;  and  that  it  is  solely  the  principle  of  humanity  embodied 
in  the  rule  of  prescription  by  which  we  restrain  ourselves  from 
overlooking  hmg  possession  and,  for  these  reasons,  evicting  the 
holders.  Further,  it  is  bejond  question  that,  if  we  disregard  this 
principle  to  the  extent  of  overlooking  possession  for  more  than  a 
generation,  there  is  no  sound  principle  on  which  we  can  fix  any 
other  backward  limit  beyond  which  this  overlooking  ought  not  to 
extend,  because  within  the  space  of  a  generation  there  is  ample 
room  for  the  maximum  growth  and  development  in  all  shapes  of 
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tliose  hopes,  and  actings  on  the  faith  of  them,  the  defeat  of 
which  occasions  the  inhumanity  which  prescription  is  designed  to 
prevent. 

But,  without  discussing  minutely  the  invah'dation  of  all  rights 
and  titles  which  would  follow  on  the  universal  application  of 
the  principles  thus  recognised  by  superiors,  let  us  consider  simply 
what  would  be  the  result  of  applying  these  principles  of  their 
own,  in  their  own  way,  to  their  own  particular  titles  to  claim  com- 
positions. The  result  is,  that,  overlooking  possession,  we  are  at 
liberty  to  reconsider  the  legislation  by  which  composition  was 
allowed  to  superiors  when  the  prohibition  of  free  sale  by  the 
vassal  was  abolished.  This  prohibition  was  most  impolitic,  and 
arose  from  a  gross  abuse  by  superiors  of  their  monopoly  of  land, 
and  the  Legislature  was  clearly  justified  in  abolishing  it  on  pay- 
ment to  superiors  of  compensation  only  for  consequent  injury  to 
any  mbstantial  interest  which  they  had,  and  not  upon  any  fanciful 
pretext.  I  have  already  indicated  the  interest  which  feudal 
law,  following  older  practice,  presumed  thom  to  have,  viz.  the 
presumed  less  reliability  of  a  stranger  than  the  heir  of  a 
former  vassal.  But  it  might  easily  be  argued  that  this  is  a  pre- 
sumption for  which  there  were  then  no  substantial  grounds, 
especially  in  feus  where  there  are  no  important  personal  services 
or  duties,  and  that  this  was  a  pretext  then  recognised  from  undue 
favour  to  superiors,  or,  at  least,  that  there  is  now  no  such  sub- 
stantial difference  recognisable  between  an  heir  and  a  stranger  as 
to  justify  continuance  of  the  allowance  of  compensation  to  the 
superior.  The  result  of  this  would  be  (if  we  can,  on  the  superior's 
own  principle,  overlook  the  past  possession)  that  we  would  probably 
have  to  rescind  the  superior's  allowance  altogether  instead  of 
extending  it.  Here  an  important  point  applies,  favouring  the 
vassal's  claim  for  abolition,  and  against  any  extension  of  the 
superior's  claim,  viz.  that  under  the  law  established  before  1874 
the  superior's  chance  of  getting  full  payment  of  composition  in 
such  feus  was  much  less  than  the  vassal's  chance  of  immunity. 
This  was  well  known  to  practical  conveyancers,  and  was  indicated 
by  the  enormous  number  of  such  superiority  rights  (in  my  experi- 
ence the  great  majority)  which  had  fallen  into  abeyance,  or  which 
were  only,  at  rare  intervals  and  to  a  limited  extent,  revived,  when 
a  purchaser  offered  to  enter,  instead  of  tendering  the  heir,  on 
condition  that  the  superior  should  accept  a  modified  casualty. 
One  of  the  cases  recently  litigated  (Eossmore's  Trustees^  5  R.  201) 
illustrates  this,  the  report  showing  the  superiority,  although 
including  untaxed  compositions  of  a  large  estate,  to  have  been 
treated  as  practically  so  worthless  that  the  title  to  it  had  been 
neglected  and  forgotten  for  two  generations;  and  this  is  only 
one  of  a  vast  number  of  similar  cases. 

The  deduction  from  these  facts  is,  that,  the  superior's  privilege  of 
claiming  composition  in  feus  permitting  subinfeudation  having 
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had  a  less  eqyitable  origin,  and  having  been  held  on  a  less 
secure  title,  and  having  been  in  practice  less  exUnsivdy  possessed 
than  the  vassaFs  immunity,  it  would  be  a  smaller  breach  of 
principle  to  overlook  the  superiors  possession  and  abolish  the 
superiors  privilege  than  to  overlook  the  vassoTs  possession  and 
abolish  his  immunity. 

At  the  same  time,  I  do  not  contend  for  treatment  of  superiors* 
privileges  on  the  same  principles  as  they  or  their  supposed  friends 
have  applied  to  vassals'  immunities,  even  in  retaliation,  but  for  the 
more  humane  course  of  simple  restitution,  in  the  way  which  I  ex- 
plained in  m}'  first  letter  on  the  subject.  Humanity  has  originated 
all  genuine  recent  reforms^and  it  ought  to  prescribe theirdue  limits, 
and  a  disregard  of  this  would  grieve  all  moderate  and  fair  men; 
yet,  if  hardships  be  imposed  for  such  partial  reasons  and  shallow 
})retexts  as  superiors'  supposed  friends  have  urged,  there  may 
arise  reformers  whom  we  will  be  unable  to  restrain.  If  superiors 
and  their  friend.s  bar  themselves  from  pleading  humanity  in  their 
defence,  what  other  weapon  can  they  find  in  its  place?  It  is  that 
principle,  as  embodied  in  the  practical  rule  of  prescription,  which 
alone  restrains  us  from  rescinding  not  merely  the  particular 
privilege  in  question,  but  almost  every  other  right  and  title  which 
HU|)eriors  as  a  class  possess.  When  superiors  complained,  before 
1874,  of  their  vassals'  avoidance  of  compositions,  they  were  asking 
not  for  what  they  ever  had  a  title  to,  either  by  equity  or  contract, 
or  had  ever  actually  possessed,  bnt  for  what  they  omitted  to  bar- 
gain for  when  their  feu-contracts  were  originally  made,  but  now 
wished  to  obtain  without  consent  of  the  other  contracting  party. 
They  have,  in  fact,  virtually  asked  the  Legislature  to  insert,  and 
have  temporarily  got  inserted,  a  certain  prohibition  of  subinfeu- 
dation in  the  bargains  which  they  had  made,  the  practical  effect 
of  which  is  to  increase  the  consideration  which  they  had  agreed  to 
accept  for  the  grant,  in  the  same  way  as  if  a  landlord  were  to  ask 
for  a  statutory  multiplication  of  the  rents  which  he  had  agreed 
for  with  his  tenant.  But  the  other  party  may  play  at  the  same 
game,  and  may  in  retaliation  and  with  better  reasons  and  prospects 
of  success  attempt  similar  inhumane  incursions  into  the  superior's 
privileges ;  so  let  them  beware  how  they  open  such  a  wide  ques- 
tion, and  not  insist  on  doing  so  in  a  way  which  might  alienate 
even  those  who  would  deal  humanely  with  them.  Their  strongest 
defence  for  holding  rights  of  all  kinds  originally  wronrfulJy  ob- 
tained, and  harshly  insisted  on,  is  that  they  are  placed  in  their 
predecessors*  shoes  by  force  of  circumstances,  and  eschew  their 
predecessors'  conduct,  and  consequently  can  plead  consideration 
for  their  long  possession ;  but  if  they  bar  themselves  from  this 
humane  plea  by  insisting  on  the  continuance  of  the  law  as  now 
altered,  in  disregard  of  such  possession,  showing  that  they  will 
willingly  repeat  the  deeds  of  their  fathers,  how  can  they  be  suc- 
cessfully defended  T     Even  looking  from  the  superior's  puiut  of 
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view,  the  alteration  of  reciprocal  riglits  is  a  chaiifre  which  it  was 
imprudent  for  them  to  ask,  and  is  imprudent  to  defend. 

1  should  have  thought  it  strange  that  the  House  of  Lords  has, 
bv  throwing  out  the  amending  Bill,  shown  such  disregard  for  the 
rule  and  principle  of  prescription, — without  which  hardly  a  right 
or  title  in  their  House  would  have  a  sure  defence  against  eviction, 
— were  I  not  sure  that  this  arises  from  tlie  highly  technical  nature 
of  the  question  having  prevented  them  from  as  yet  understanding 
it.  It  can  hardly  be  doubted  that  a  principle  not  only  so  just  and 
humane,  but  so  much  in  accord  generally  with  tlieir  own  interests, 
views,  and  sentiments,  will  be  recognised  by  their  passing  an 
amending  Act  as  soon  as  they  have  time  to  understand  the 
question. 

I  quite  admit  "Reformer's"  view,  that  titles  would  be  improved 
if  such  irregular  claims  were  entirely  abolished,  but  the  difficulty 
in  the  way  is  to  devise  a  flexible  and  easily  practicable  mode  of 
valuing  the  redemption  price,  which  will  avoid  the  great  injustice 
which  would  arise  if,  by  a  rigid  rule  for  fixing  such  prices  in  all 
cases,  we  should  invariably  give  large  compensation  to  superiors 
for  privileges  of  which  they  have  in  many  cases  had  no  secure, 
continuous,  or  complete  possession, — sometimes  for  generations  no 
possession  at  all, — and  to  which,  apart  from  the  weight  due  to  long 
possession,  and  beyond  what  they  have  actually  possessed,  they 
never  had  any  clear  right,  either  by  equity  or  contract.  How  can 
we  fairly  give  a  large  measure  of  compensation  for  the  chance  of 
getting  a  composition  which  has  not  been  paid,  and  is  not  likely 
to  be  paid,  over  once  in  a  hundred  years?  I  will,  however,  make 
a  suggestion  of  such  a  mode  of  valuation,  proceeding  on  the 
humane  principle  of  giving  to  each  party  the  value  of  whatever 
privilege  or  immunity  has  in  each  case  been  actually  enjoyed, 
viz. : — Let  all  casualties  be  extinguished  by  statute  at  a  fixed 
date,  leaving  a  claim  for  compensation  to  superiors,  to  be  stated 
within  a  fixed  period  ;  when  such  a  claim  is  stated,  let  exhibition 
of  tlie  whole  titles  of  the  feu  be  called  for,  and  also  all  books, 
accounts,  and  receipts  discoverable,  showing  how  often  composi- 
tion has  been  paid,  over  a  sufficiently  long  period  to  furnish  an 
average,  and  at  what  sum  it  was  modified  in  each  instance ;  and 
in  all  cases  in  which  tiie  actual  amount  of  the  payment  cannot 
be  ascertained,  let  it  be  assumed  to  be  such  a  proportion  of  the 
annual  value  as  was,  on  an  average,  accepted  by  superiors  to  avoid 
resort  to  the  heir, — say,  half  the  annual  value,  or  thereby;  and 
from  these  data  let  a  capital  sum  or  an  annual  feu-duty  be  granted 
to  the  superior,  estimated  as  equivalent  to  the  chance  of  receiving 
similar  payments  recurring  at  similar  intervals  in  the  future.  No 
allowance  need  be  made  for  prospective  increase  of  value,  because 
the  chance  of  resort  to  the  heir  increases  proportionately,  and 
practice  has  (as  in  the  case  before  cited)  shown  superiorities 
nominally  the  most  valuable  to  be  practically  worthless.     This 
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method  woold  be  just  and  homane  and  non-retaliatincr,  and  also, 
I  think,  fairly  practicable.  If,  however,  its  practicability  be 
doubted,  then  the  first  suggestion  I  made  wonid,  meanwhile,  pre- 
vent the  further  operation  of  the  more  oppressive  part  of  the 
Conveyancing  Act.  Simplex. 


<Diittuars. 

Mr.  Alexander  Nevay,  Advocate. — We  regret  to  have  to 
announce  the  death  of  Mr.  Nevay,  which  took  place  on  the  16th 
ult.  Mr.  Nevay  was  at  the  time  of  his  death  one  of  the  oldest,  if 
not  the  oldest,  practising  barrister  in  the  Parliament  House.  At 
one  time  he  was  a  counsel  of  considerable  repute  amongst  agents, 
being  especially  employed  in  teind  cases.  About  fourteen  years 
ago  he  went  to  the  English  Bar,  but  returned  to  the  Parliament 
House  in  a  few  years.  Possessed  of  undeniable  ability,  he  never 
obtained  that  promotion  in  the  profession  which  to  many  he  seemed 
to  deserve.  It  used  to  be  said  that  he  modelled  his  manner  and 
style  upon  those  of  the  late  Lord  Westbury,  and  perhaps  this  was 
hardly  the  way  to  make  himself  extensively  popular,  otill,  he  was 
a  man  of  pronounced  character,  and  of  no  mean  mental  power, 
and,  if  the  Fates  had  been  more  propitious,  might  have  made  a 
greater  mark  at  the  Bar  than  he  did.  He  belonged  to  a  proft^ssion 
whose  best  and  greatest  men  are  all  too  quickly  forgotten  when 
tliey  pass  away,  but  his  well-known  figure  will  be  missed  for  a 
while  from  the  boards  which  he  walked  so  long. 


iHebtetos. 


Digest  of  the  Scottish  Law  of  Evidence,  By  John  Kirkpatrick, 
LL.B.,  etc..  Advocate.  Edinburgh:  William  Green  & 
Sons.     1886. 

No  practising  lawyer  will  be  surprised  to  find  that  Mr.  Kirk- 
patrick's  excellent  little  book  has  already  reached  a  second  edition. 
Its  usefulness  as  a  compendium  of  the  Scottish  law  of  evidence, 
more  handy  and  accessible  than  Mr.  Dickson's  treatise,  has  been 
widely  recognised,  and  while  the  larger  work  is,  of  course, 
indispensable  wherever  questions  of  nicety  arise,  Mr.  Kirkpatrick's 
Digest  is  found  both  adequate  and  reliable  for  everyday  purposes. 

All  the  commendations  which  were  bestowed  upon  the  first 
edition  may  be  honestly  repeated  with  regard  to  the  volume  before 
us.  The  alterations  are,  in  the  main,  such  as  have  been  rendered 
necessary  by  recent  decisions,  but  there  are  also  a  few  cases  in 
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atIhcIi  it  has  been  found  advisable  to  qualify  statements  which 
seemed  too  absolute,  and  to  rectify  mistakes  and  omissions.  Of 
omissions  whicli  have  been  usefully  supplied  we  may  note  the 
additions  made  in  Chap.  L,  "The  Definition  of  Terms.*'  There 
is,  however,  one  curious  typographical  error,  which  occurs  in  both 
editions  of  the  work,  in  §  201 :  **  The  statement  Twn  Nemini  is 
inconclusive,"  is  a  remark  which,  we  fear,  is  true  in  a  sense  not 
intended  by  the  author. 

The  work  has  been  brought  down  to  date  most  satisfactorily. 
There  is  hardly  a  page  which  does  not  bear  traces  of  painstaking 
revision.  There  are  references  even  to  Mr.  Goudy*s  lately 
published  book  on  bankruptcy,  and  to  a  case  decided  on  May  13, 
1886,  while  the  cross-references  are  more  complete  and  the  index 
more  copious  tiian  in  the  former  edition.  The  Table  of  Statutes 
has  also  been  revised,  but  surely  it  is  an  omission  not  to  print  the 
somewhat  novel  provisions  relating  to  evidence  contained  in  the 
Criminal  Law  Amendment  Act  of  last  year. 

It  is  not  often  that  one  realizes  how  much  recent  decisions  have 
affected  even  the  law  of  evidence,  which  we  naturally  suppose  to 
be  the  most  fixed  and  stable  branch  of  our  law.  There  has,  for 
instance,  been  a  tendency  of  late  years  to  relax  the  stringency  of 
the  rule  (often  most  inequitable  in  operation)  which  in  certain 
cases  limits  the  mode  of  proof  to  the  writ  or  oath  of  debtor  or 
defender.  On  no  chapter  has  Mr.  Kirkpatrick  been  compelled  to 
make  greater  changes  than  on  Chap.  XV.,  which  treats  of  this 
matter,  partly  owing  to  recent  decisions,  which  display  the 
tendencv  referred  to,  and  partly  owing  to  the  changes  introduced 
by  the  Bills  of  Exchange  Act,  1882. 

We  notice,  also,  that  the  author  has  rewritten  the  passage 
relating  to  the  disputed  question  as  to  the  competency  of  con- 
tradicting a  witness  by  proof  of  what  he  said  on  precognition, 
but  we  have  the  impression  that  there  is  now  a  practical  unanimity 
of  judicial  opinion  against  the  competency.  Surely,  too,  Mr. 
Kirkpatrick's  doubt,  expressed  in  the  new  passage  added  to  §  209, 
whether  the  evidence  of  a  pui*suer  taken  on  commission  is  admis- 
sible in  his  own  favour,  is  not  well-founded.  Only  the  other  day 
the  First  Division  granted  a  commission  to  the  pursuer  to  have 
himself  examined  abroad,  and  the  competency  of  the  application 
was  not  questioned  by  the  Court. 

We  can  honestly  congratulate  Mr.  Kirkpatrick  on  the  success 
with  which  he  has  rendered  an  admirable  book  more  worthy  than 
ever  rf  the  hearty  commendations  of  the  profession. 
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APPOINTMENTS. 

Mr.  J.  Campbell  Lorimer,  Advocate  (1866),  bas  been 
appointed  Advocate-Depute,  in  room  of  Mr.  R.  V.  Campbell, 
whose  resignation  we  noticed  in  our  last  number. 

Mr.  a.  J.  Young,  Advocate  (1868),  succeeds  Mr.  Lorimer  as 
Standing  Counsel  to  the  Inland  Revenue. 

Vacation  Arrangements. — Autumn,  1886. 

Bill-Chamber  Roster. — ^The  following  is  the  rotation  of  Judges 
in  the  Bill-Chamber  during  vacation: — 

Wednesday,  July  21,  to  Saturday,  July      24 — Lord  Trayner* 
Monday,   "       „     26,  „  August   7        „     Shand. 

August      9,  „  »         21  „   RUTHERFURD 

Clark. 
„       23,  „  Sept.       4        „     Ler. 

Sept.        6,  „  „         18        „     Fraser. 

„        20,  „  October  2        „     Einnear. 

October  4,  „  »       15        n     Traynek. 


Box-Bays. — The  Lords  appoint  Thursday,  the  19th  day  of 
August,  and  Thursday,  the  16th  day  of  September,  to  be  the 
box-days  in  the  ensuincr  Vacation. 

The  Lord  Ordinary  on  the  Bills  will  sit  in  Court  on 
Wednesday,  the  25th  August,  and  Wednesday,  the  22nd 
September,  each  day  at  eleven  o'clock  forenoon,  for  the  disposal 
of  motions  and  other  business  falling  under  the  93rd  section  of 
the  Court  of  Session  Act,  1868 ;  and  Rolls  will  be  taken  up  on 
Monday,  23rd  August,  and  Monday,  20th  September,  between 
the  hours  of  eleven  and  twelve  o'clock. 

Autumn  Circuits,  1886. 

The  Lord  Moncreiff,  Lord  tFusTiCE-CLERK,  and  Lord 

Mure. 

Jedburgh — Friday,  3rd  September,  at  half-past  ten  o'clock. 
Ayr — Tuesday,  7th  September,  at  half-past  ten  o'clock. 
Dumfries — Friday,  lOth  September,  at  twelve  o'clock. 

G.  W.  T.  Omond,  Esq.,  Advocate-Depute. 

JEneas  Macbean,  Clerk. 
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Lords  Young  and  Craighill. 

Perth — ^Monday,  6th  September,  at  twelve  o'clock. 
Dundee — Wednesday,  8th  September,  at  eleven  o'clock. 
Aherdeen — Friday,  10th  September,  at  eleven  o'clock. 
Inveme^ — Tuesday,  14th  September,  at  ten  o'clock. 

J.  A.  Keit>,  Esq.,  Advocate-Depute. 

Horace  Skeetb,  Clerk. 

Wed. 

Lords  Adam  and  M'Laren. 

Stirling — Tuesday,  24th  Auj^ust,  at  eleven  o'clock. 
Glasgow — ^Thursday,  26th  August,  at  half-past  ten  o'clock. 
Inveraray — Tuesday,  31st  August,  at  half -past  ten  o'clock. 

J.  Campbell  Lokimek,  Esq.,  Advocate-Depute. 

J.  M.  M*CosH,  Clerk. 


The  Parliament  Hmise  and  the  Election. — The  Bar  has  as  usual 
come  well  to  the  front  during  the  late  elections,  though  curiously 
enough  only  one  more  advocate  is  added  to  the  number  of  those 
who  have  seats  in  Parliament.  The  four  past  and  present  law 
officers  of  the  Crown  keep  the  seats  they  occupied  in  the  last 
Parliament.  Mr.  Harry  Anstruther  is  a  new  acquisition  both  to 
the  Parliament  House  and  the  Houses  of  Parliament.  Mr.  Craig 
Sellar  and  Mr.  Crawford  keep  their  seats,  but  among  new 
aspirants  to  the  dubious  honour  of  political  life  the  slaughter  has 
been  great.  Mr.  Mackie,  Mr.  R.  V.  Campbell,  Mr.  Harry  Smith, 
Mr.  G.  W.  T.  Omond,  Mr.  J.  P.  Grant  have  all  been  defeated  at 
the  polls ;  an<l  even  the  ability  and  suavity  of  the  Assistant 
Clerk  in  the  First  Division  could  not  save  that  gentleman  from  a 
similar  fate.  Meanwhile  the  Junior  Bar  has  been  disappointed,  as 
there  will  not  be  so  much  business  scattered  as  was  expected.  The 
fees  of  the  Polling  Sheriffs,  too,  were  much  reduced  this  election, 
so  that  altogether  the  young  gentlemen  who  adorn  the  junior  walk 
of  the  profession  have  not  had  such  a  good  time  of  it  as  they 
hoped  to  have  had.  They  have,  however,  had  considerable 
opportunities  for  practising  oratory,  and  have  not  unfrequently 
acted  as  '*  devils  "  to  other  candidates,  so  that  on  the  whole  their 
interest  in  practical  politics  has  been  well  sustained. 

For  the  benefit  of  the  uninitiated,  we  may  explain  that  a 
**  devil  "  is  one  who  acts  generally  as  a  **  buffer  "  to  his  principal, — 
looks  after  his  agent,  polishes  his  speeches,  unearths  suitable 
quotations,  makes  extracts  from  Blue  Books,  arranges  with  friendly 
**  hecklers  "  to  ask  suitable  questions,  tries  to  prevent  the  candi- 
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date  from  being  floored  by  an  anfriendly  ditto,  and  generally 
makes  himself  o^ef  ul  in  many  ways.  We  hope  some  day  to  get  a 
"  devil  '*  to  write  his  experiences  and  adventures  for  the  Journal^ 
but  there  are  obvious  dif&culties  in  the  way.  In  the  meantime 
we  may  say  that  the  office  is  one  which  may  be  of  use  to  the 
holder  of  it  The  work  is  hard  and  exciting,  and  the  glory  n\L 
On  the  other  hand,  there  is  a  good  deal  of  fan  to  be  had  with  it 
all ;  the  "  devil "  is  generally  fed  on  the  traditional  **  chicken  and 
champagne"  (when  time  allows),  and  if  he  pulls  his  man  through, 
and  sees  him  at  the  head  of  the  poll,  he  has  the  approving  testi- 
mony of  a  good  conscience,  besides,  perhaps,  some  more  tangible 
acknowledgments  of  his  energy  and  skill. 

Report  by  the  Council  of  the  Incorporated  Society  of  Law  Agents 
in  Scotland  to  the  Annual  General  Meeting  of  the  Society^  held 
in  Glasgow  on  the  29th  June  1886. — ^The  Council  desire  to  place 
on  record  their  deep  regret  of  the  loss  which  they  and  the  profes- 
sion have  sustained  since  the  last  annual  meeting  of  the  Society 
by  the  death  of  two  of  their  number, — Mr.  David  Small  of 
Dundee  and  Mr.  William  Wright  of  Lockerbie.  Mr.  Small,  who 
died  at  Grey  House,  near  Dundee,  on  the  8th  July  last,  was  the 
senior  partner  of  the  eminent  firm  of  Shiell  &  Small,  solicitors 
in  Dundee,  and  was  Dean  of  the  Dundee  Faculty.  No  one  was 
more  trusted  in  the  East  of  Scotland  than  Mr.  Small  was.  He 
was  alike  remarkable  for  a  wide  and  accurate  knowledge  of  law, 
a  clear  judgment,  and  practical  sagacity.  These  qualities  secured 
for  him  not  only  great  professional  success,  but  also  the  universal 
respect  of  his  fellow-citizens.  Mr.  Wright,  who  died  at  Lockerbie 
on  the  18th  of  May  last,  had  practised  as  a  solicitor  in  Lockerbie 
since  1859,  of  which  burgh  he  was  town-clerk;  he  had  also  a 
large  practice  as  a  solicitor,  and  was  so  highly  esteemed  by  the 
members  of  the  Faculty  of  Procurators  in  Dumfriesshire  as  to 
be  unanimously  appointed  Vice-Dean  for  a  succession  of  years. 

The  Council  have,  since  the  last  annual  meeting,  had  under 
special  consideration  the  various  matters  remitted  to  them  by  that 
meeting.  Before  the  close  of  the  session  of  1885,  two  Bills  in 
particular  received  special  attention.  These  were  the  Secretary 
for  Scotland  Bill  and  Dr.  Cameron's  Conveyancing  Bill.  The 
Council  petitioned  Parliament  in  favour  of  the  former.  While 
approving  of  what  was  understood  to  be  the  main  object  of  Dr. 
Cameron's  Bill,  the  Council  were  of  opinion  that  both  amend- 
ments and  additions  were  necessary,  and  took  action  for  these 
purposes.  The  Bill,  however,  was  not  proceeded  with.  The 
same  Bill  was  introduced  during  session  1886,  and  Dr.  Cameron 
having  unexpectedly,  in  face  of  the  opposition  of  the  Lord  Advo- 
cate, succeeded  in  getting  the  Bill  read  a  second  time,  the  latter 
apparently  felt  bound  to  introduce  a  Bill  on  the  part  of  the  Govern- 
ment.   It  was  necessary,  through  the  pressure  of  political  events,  to 
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hasten  this  Bill  through  the  House,  and  it  reached  the  Lords 
before  the  Council  had  an  opportunity  of  expressing  an  opinion 
regarding  it.  When  it  became  evident  that  eflTorts  were  being 
made  to  pass  it  into  law,  the  Lord  Advocate  was  communicated 
with,  and  certain  suggestions  made  to  him.  He  was  also  supplied 
with  three  new  clauses  which  had  been  prepared  by  the  President, 
circulated  among  the*  members  of  the  Society,  and  adopted  by  the 
ConnciL  The  Bill  having  been  rejected  by  the  House  of  Lords, 
these  clauses  have  also  accordingly  failed  to  obtain  legislative 
sanction,  but  the  Lord  Advocate  has  promised  to  keep  them  in 
view  should  he  be  called  on  to  prepare  a  new  Bill.  The  clauses 
were  also  sent  to  Lord  Watson,  who  expressed  his  entire  approval 
of  them,  but  regretted  that,  as  the  Duke  of  Argyll  had  given 
notice  that  the  Bill  should  be  read  a  sec;)nd  time  that  day  six 
months,  it  would  be  impossible  to  give  effect  to  them.  The  Gonncil 
propose  to  endeavour  to  get  these  and  other  clauses  which  they 
haa,  and  still  have,  under  consideration  inserted  in  the  first  Con- 
veyancing Bill  which  may  be  introduced  into  the  new  House  of 
Commons. 

It  will  be  in  the  recollection  of  members  that  a  very  interesting 
discussion  took  place  last  year  with  reference  to  the  exclusion  of 
Scotch  solicitors  from  admission  to  practise  before  certain  of  the 
more  important  Colonial  Courts,  such  as  New  South  Wales, 
Victoria,  and  Queensland,  and  that  it  was  unanimously  resolved 
to  transmit  a  memorial  to  the  heads  of  the  Colonial  Courts  on  the 
subject.  The  Council  accordingly  requested  Mr.  Quick  of  Glas- 
gow, who,  it  will  be  recollected,  made  a  very  able  address  to  the 
meeting,  and  who  from  a  recent  visit  to  the  Colonies  was  con- 
versant with  the  whole  bearings  of  the  question,  to  draft  a 
memorial.  Unfortunately  Mr.  Quick's  sudden  and  greatly 
lamented  death  prevented  his  completing  the  memorial,  but  his 
notes  were  made  available  to,  and  were  taken  advantage  of  by,  the 
Cooncil,  and  a  memorial,  with  a  copy  of  the  charter  of  the  Society 
and  relative  documents,  was  transmitted  to  Mr.  Sidney  k  Want, 
solicitor,  Sydney ;  Messrs.  Malleson,  England,  &  Hewart,  solicitors, 
Melbourne;  and  Messrs.  Hart,  Mein,  &  Fowler,  solicitors, 
Brisbane,  with  instructions  to  them  respectively  to  act  as  agents 
for  the  Society,  and  to  endeavour  at  the  earliest  possible  date  to 
obtain  the  alterations  desiderated  in  the  regulations  of  the  Colonial 
Courts  referred  to  with  reference  to  the  admission  of  Scotch  law 
agents.  The  Council  hoped  that  they  might  have  been  able  to 
have  reported  to  this  meeting  the  result  of  the  action  which  they 
had  taken.  Replies,  however,  have  not  as  yet  been  received  to 
the  communications  made,  but  the  Council  fully  anticipate  that 
success  will  attend  their  efforts.  A  copy  of  the  memorandum  sent 
to  the  Colonies  will  be  laid  before  the  general  meeting. 

The  very  important  question  of  the  qualification  and  status  of 
notaries-public,  which  was  remitted  by  the  last  annual  meeting  of 
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the  Society  to  the  Gonnc3,  was  at  once  taken  np  by  the  (Touncn, 
and  has  receiyed  much  attention  from  the  President  personally. 
It  having  been  suggested  that  the  Court  of  Session  might  not 
haye  power  to  issue  regulations  regarding  the  Qualifications  and 
examinations  of  notaries  without  an  Act  of  Parliament  specially 
authorizing  them,  the  Council  prepared  a  memorandum,  in  which 
the  various  Scotch  statutes  and  relative  Acts  of  Sederunt  of  the 
Lords  of  Council  and  Session  are  examined  and  shortly  commented 
on.  The  Council  hope  that  they  have  established  that  the  Court 
has  full  power  to  remedy  the  evils  complained  of  by  Act  of 
Sederunt.  The  Council  now  propose  to  approach  the  Court  by  a 
special  petition,  and  they  believe  tnat  there  is  every  reason  to  hope 
for  a  successful  issue  to  their  appeal  at  no  distant  date.  Copies 
of  the  memorandum  will  be  submitted  to  the  meeting. 

At  the  last  annual  meeting  the  following  resolution  with  refer- 
ence to  Sheriff  Courts  was  unanimously  adopted,  viz.: — ^**The 
Society  remit  to  the  Council  to  report  to  the  next  meeting  what 
steps,  if  any,  should  be  taken  with  a  view  to  the  consideration 
and  amendment  of  the  ^w  applicable  to  the  Sheriff  Courts.'' 
The  Council  remitted  this  resolution  to  a  small  committee,  of 
which  Mr.  J.  A.  Spens  of  Glasgow  was  convener,  and  the  Gom< 
mittee's  report  will  be  submitted  to  the  meeting. 

On  the  6th  October  last  the  Treasury  issued  in  the  Edinburgh 
Gazette  an  amended  table  of  fees  for  searches  against  lands  and 
heritages  in  Scotland.  An  important  part  of  that  table  was  a 
provision  that  official  searchers  were  wholly  relieved  from  payment 
of  any  fees  for  access  to  the  books,  while  non-official  searchers  and 
others  have  still  to  pay  a  fee  for  such  access.  The  effect  of  this 
provision  is,  that  an  agent  obtaining  a  non-official  search  has  to 
pay  these  fees  in  excess  of  the  charges  for  the  search  itself. 
These  fees,  in  the  case  of  a  search  for  a  short  period,  sometimes 
exceed  the  amount  of  the  charges  for  making  the  search,  while,  in 
the  case  of  a  search  for  a  longer  period,  the  excess  of  payment 
amounts  to  £1.  The  non-official  searchers  who,  as  is  well  known, 
are  preferred  by  agents,  are  thus  placed  at  a  sreat  disadvantage. 
Indeed,  it  is  believed  that  they  will  be  unable  tm  continue  in 
business ;  with  this  result,  that  the  legal  profession  will  be  unable 
to  obtain  any  certificates  of  search  except  those  furnished  by  the 
official  searcners  at  their  convenience,  which  may  be  months  after 
the  time  appointed  for  the  settlement  of  a  transaction.  So  soon 
as  this  matter  was  brought  under  the  notice  of  the  Council,  it 
received  immediate  attention.  The  President  addressed,  in  his 
double  capacity  of  President  of  this  Society  and  Dean  of  the 
Faculty  of  Procurators  in  Olasgow,  a  communication  to  Mr.,  now 
Sir  George,  Trevelyan,  the  then  Secretary  for  Scotland,  stroni^ly 
remonstrating  against  the  provisions  of  the  new  table,  and  craving 
that  non-official  searchers  should  again  be  placed,  as  regards  access 
to  the  records,  on  the  same  footing  as  official  seardiers.  This 
^ppeal  being  unavailing,  the  Council  prepared  a  memorandum,  in 
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which  they  adopted  the  facts  and  arguments  more  shortly  stated 
in  the  President's  letter  to  the  Secretary  for  Scotland,  and  exposed 
certain  fallacies'  by  which  the  Secretary  of  the  Treasury  had 
attempted  to  defend  the  table  of  fees.  Thb  memorandum  (copies 
of  which  will  be  laid  before  the  meeting)  was  circulated  among 
members  of  the  Society,  who  were  supposed  to  have  influence 
with  members  of  the  House  of  Commons,  with  a  request  that 
they  would  strenuously  urge  the  representatives  of  their  counties 
and  districts  to  use  all  their  influence  with  the  Treasury  to  get 
the  non-official  searchers  put  agEun  in  the  same  position,  with 
respect  to  book  dues,  as  the  official  searchers.  Unfortunately 
this  subject  is  of  so  exceedingly  technical  a  nature,  and  the  diffi- 
culties which  exist  in  the  way  of  overruling  the  action  of  a  per- 
manent department  of  the  Oovernment  are  so  great,  that,  especially 
daring  the  present  time  of  political  excitement,  it  has  been  found 
impossible  as  yet  to  convince  the  Treasury  of  the  propriety,  in 
the  interests  of  the  public,  of  altering  the  objectionable  provision 
of  the  table.  This  matter  will,  should  the  Society  so  resolve, 
receive  the  further  attention  of  the  Council. 

Among  the  Bills  introduced  into  the  House  of  Commons 
applicable  to  Scotland,  the  following  have  been  considered  by  the 
Council,  viz. :  the  Companies  Acts  Amendment  Bill,  now  passed 
into  law,  of  which  the  Council  entirely  approved. — it  amends  the 
law  greatly  to  the  benefit  of  the  general  condition  of  limited 
companies ;  the  Removal  Terms  Bill,  also  now  passed  into  law, 
which,  although  objectionable  in  its  original  form,  will  now,  it  is 
hoped,  be  very  beneficial;  Mr.  Boyd  Kinnear's  Land  Transfer 
Bill,  which  it  is  almost  unnecessary  to  say  that  the  Council  entirelv 
objected  to ;  and  the  various  Crofters  and  Allotment  Bills,  regara- 
ing  which  the  Council  thought  it  unnecessary  to  take  any  action. 
It  may  be  stated,  however,  that  the  Council .  had  under  special 
consideration  the  clause  in  the  Government  Crpfters  Bill  by  which 
it  is  provided  that  the  legal  commissioner  must  be  an  advocate  of 
ten  years'  standing.  While  disapproving  of  this  provision,  and 
believing  that  a  solicitor  who  has  daily  experience  in  the  working 
of  the  law  of  landlord  and  tenant  in  agricultural  subjects  would 
be  a  much  more  valuable  and  satisfactory  commissioner  than  an 
advocate,  the  Council  felt  that  any  representation  on  the  subject 
would  probably  meet  with  little  support  firom  the  Government, 
and  that  the  point  was  not  of  sufficient  moment  to  warrant  a 
special  appeal  being  made  to  Scotch  members. 

It  will  be  in  the  recollection  of  the  meeting,  that  in  the  report 
by  the  Council  to  the  last  annual  meeting  of  the  Society,  the 
following  paragraph  found  a  place : — 

'^It  may  be  mentioned  that  the  Council  approached  the  Incor- 
porated Law  Society  of  England  in  order  to  ascertain  whether 
they  were  prepared  to  unite  in  an  effort  to  abolish  the  attorney 
tax,  but  the  reply  was,  that  having  on  several  occasions  made  an 
attempt  with  some  prospect  of  success  to  obtain  the  abolition  of 
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the  tax,  and  haTingbeen  fmstrated,  to  some  extent  at  least,  by  the 
ealloasness  of  the  provincial  members  of  the  profesdon,  they  were 
not  at  present  inclined  to  renew  their  efforts.  It  is  evident  that 
if  the  repeal  of  the  tax  can  ever  be  obtained,  it  is  hopeless  to 
expect  that  it  will  be  so  without  the  cordial  concurrence  and 
support  of  the  English  Society.'' 

Since  the  last  meeting,  the  ad  visibility  of  abolishing  the 
attorney  certificate  duty  has  again  been  a  subject  of  considera- 
tion, in  consequence  of  Mr.  O'Hea  introducing  into  the  House 
of  Commons  a  Bill  for  that  purpose.  The  Government  having 
^'blocked"  the  Bill,  and  given  notice  of  its  rejection,  no 
discussion  took  place  upon  it.  The  Bill  was  discussed  at  a 
meeting  of  the  Incorporated  Law  Society  of  England,  held 
on  the  30th  April  last,  at  which  the  Chairman,  in  explain- 
ing that  diversity  of  opinion  which  existed  regarding  the 
question,  mentioned,  among  others,  this  Society  as  one  of  those 
which  disapproved  of  the  abolition  of  this  duty.  This,  it  is 
needless  to  point  out,  is  a  mistake.  The  Council  and  the  Society 
have  already  in  effect  resolved  that  it  is  desirable  that  the  duty 
should  be  repealed,  and  await  only  the  support  of  the  English 
Society  before  taking  action.  It  is  hopeless  to  look  for  success 
unless  the  profession  in  England,  Ireland,  and  Scotland  are 
unanimous  in  this  matter.  The  result  of  the  discussions  at  the 
meeting  of  the  English  Society  was,  that  it  was  resolved  ^'  to  be 
inexpedient  at  the  present  time  to  take  any  action  for  procuring 
the  repeal  of  the  duty."  The  subject  will  probably  again  he 
under  the  consideration  of  that  Society  at  their  annual  meeting  in 
July.  It  will  be  for  the  present  meeting  of  this  Society  to  say 
what,  if  any,  action  should  be  taken  in  this  matter. 

It  has,  no  doubt,  been  a  matter  of  observation  to  the  members 
of  this  Society,  that  during  recent  years  there  have  been  no 
appointments  of  law  agents  to  the  office  of  Sheriff-Substitute. 
This  matter  was  brought  specially  under  the  notice  of  the  Law 
Courts  Commission  iitI3£71  by  the  General  Council  of  Procurators; 
but  while  the  report  6T  that  Commission  reco;^nised  the  admirable 
manner  in  which  the  duties  of  the  office  had  been  discharged  by 
Sheriff-Substitutes  taken  from  local  bars,  appointments  of  agents 
have  gradually  become  fewer,  till  they  have  almost  ceased.  Having 
taken  this  matter  into  consideration,  the  Council  requested  the 
President  to  address  a  communication  to  the  Lord  Advocate  on 
the  subject.  The  Council  will  not  fail  when  vacancies  occur  again 
to  urge  his  Lordship  to  give  effect  to  their  representation. 

A  DECIDEDLY  free  interpretation  of  sub-sec.  1  of  the  first 
section  of  the  Employers'  Liability  Act  came  before  the  Divisional 
Court  lately.  The  plaintiff  was  injured  while  at  work  on  a 
house  in  course  of  erection,  in  whicii,  during  the  fixing  of  the 
staircase,  the  ladders  by  whicli  the  workmen  had  access  irom  one 
floor  to  another  were  placed  in  a  well  which  was  ultimately  to 
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contain  a  lift.  The  ladders  had  preyiously  been  placed  on  the 
site  of  the  staircase,  and  at  that  time  the  well  for  the  lift  had  been 
regularly  used  for  throwing  rubbish  down.  The  plaintiff  while 
ascending  one  of  the  ladders  was  injured  by  a  board  thrown  down 
this  hole  by  a  boy  above ;  and  the  plaintiffs  case  was  rested  on 
negligence  in  the  employer  in  having  taken  no  precautions  of  any 
kind  to  prevent  things  being  thrown  down  the  well  after  the  ladders 
had  been  moved  there.  The  question  was,  whether  the  absence  of 
such  precaution  amounted  to  a  "  defect  in  the  condition  of  a  way  '* 
within  the  meaning  of  sec.  1,  ^nd  the  learned  judge  of  the  Mary- 
lebone  County  Court  had  the  temerity  to  answer  this  question  in 
the  affirmative.  It  does  not  appear  whether  his  Honour's  atten- 
tion was  called  to  the  case  of  APGiffen  v.  Palmers  Shipbuilding 
Company  (47  L.  T.  Rep.  N.  S.  346 ;  10  Q.  B.  Div.  5).  If  it  was, 
his  conclusion  becomes  all  the  more  bold  and  independent.  There 
it  was  held  that  a  mere  obstruction  negligently  left  by  one  work- 
man on  the  roadway  by  which  another  workman  had  to  wheel  a 
trolly  laden  with  hot  iron  did  not  bring  the  case  within  the  section; 
the  ground  of  the  decision  being  that  the  cause  of  the  accident 
was  not  a  **  defect,"  and  the  Uourt  expressing  something  more 
than  a  doubt  whether  the  road  on  which  the  trolly  ran  was  such  a 
"  way"  as  the  Legislature  had  intended  by  that  word.  A  fortiori 
the  well  in  the  present  case  could  have  no  pretensions  to  be  con- 
sidered a  "  way  " ;  while  the  alleged  "  defect "  is  at  least  as 
difficult  to  reconcile  with  any  logical  use  of  that  term.  In  M'Giffen^s 
case  Mr.  Justice  Stephen  asked  whether  a  drunken  man  staggering 
across  a  road  could  be  considered  a  defect  in  the  condition  of  the 
way.  Apparently  the  County  Court  Judge  is  prepared  to  hold 
that  he  could. — Law  Times. 


Oaths  in  Courts  of  Law. — It  will  be  remembered  that  several 
letters  recently  appeared  in  these  columns  under  the  heading 
'*  Kissing  the  JBook."  They  arose  from  the  circumstance  that  a 
medical  witness,  when  giving  evidence  in  the  Divorce  Court, 
objected  to  kiss  the  book  presented  to  him,  on  the  grounds  that, 
as  the  two  previous  witnesses  were  common  prostitutes,  he  might 
incur  a  risk  of  infection.  Simultaneously,  several  medical  witnesses 
in  different  parts  of  the  country  made  each  a  similar  objection, 
the  difficulty  in  each  case  being  eventually  got  over  by  the  witness 
being  permitted  to  kiss  the  open  book.  Mr.  John  Patterson,  J. P., 
of  Liverpool,  has  recently  addressed  a  letter  to  one  of  the  local 
daily  papers,  in  which  he  calls  attention  to  an  Act  of  Parliament 
which  is  still  in  force,  and  which  runs  as  follows  : — **  1  and  2  Vict. 
c  105,  14th  Aug.  1838.  Bo  it  declared  and  enacted :  That  in  all 
cases  in  which  an  oath  may  lawfully  be  and  shall  have  been 
administered  to  any  person,  either  as  a  juryman  or  a  witness  or  a 
deponent  in  any  proceeding,  civil  or  criminal,  in  any  court  of  law 
or  equity  in  the  United  Eangdom,  or  on  appointment  to  any  office, 
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employment,  or  on  any  occasion  whatever,  such  person  is  bound 
by  the  oath  administered,  provided  the  same  shall  have  been 
administered  in  such  form  and  with  such  ceremonies  as  such  person 
may  declare  to  be  binding;  and  every  such  person,  in  case  of 
wilful  false  swearing,  may  be  convicted  of  the  crime  of  perjury  in 
the  same  manner  as  if  the  oath  had  been  administered  in  the  form 
and  with  the  ceremonies  most  commonly  adopted."  Mr.  Patterson 
contends  from  this  that  any  Presbyterians  may  claim  to  be  sworn 
as  their  co-religionists  in  Scotland  and  Ireland  are,  with  uplifted 
hand.  We  have  taken  some  pains  to  ascertain  the  law  upon  this 
point,  and  find  that  not  only  is  this  true,  but  also  that  any  native 
of  Scotland  or  other  country  where  the  oath  is  administered  with 
uplifted  hand  may  claim  to  be  sworn  in  a  similar  manner.  And, 
moreover,  any  person  who  declares  that  that  is  the  method  of 
taking  the  oath  which  he  considers  binding  may  claim  to  be  so 
sworn,  be  his  or  her  nationality  or  religion  what  it  may.  All  that 
is  reauired  by  the  Court  is  that  an  oath  shall  be  taken  before  it. 
It  will  thus  be  seen  that  all  those  witnesses  who  object  to  kissing 
of  the  same  book  can  avoid  doing  so,  provided  they  declare  that 
by  holding  up  the  right  hand  while  the  words  of  the  oath  are 
repeated  they  consider  themselves  duly  sworn.  Whether  this  may 
lead  to  the  universal  adoption  of  the  Scotch  oath  remains  to  be 
seen,  but  there  can  be  no  second  opinion  as  to  its  being  preferable 
to  the  present  mode  adopted  in  England.  Even  if  the  risk  of 
infection  were  remote,  the  successive  handling  and  kissing  the  book 
by  a  number  of  witnesses  is,  to  say  the  very  least,  an  uncleanly 
practice.  Should  any  objection  be  taken  by  the  Court  to  a  whole- 
sale preference  for  the  uplifted  hand,  perhaps  etfch  witness  will 
be  permitted  to  bring  his  own  Testament. — Lancet, 


W^t  Scotttsii  Halm  iEajjajine  anli  Sfieriff  Court  i&eporter. 


SHERIFF  COURT  OF  CLACKMANNANSHIRE. 

Sheriff-Sabstitate  Johnstone. 

CALDER  &  CO.  V,  GALL. 

Discount — Usage  of  Trade, 

^^AUoOj  2Sth  August  1885. — The  Sheriff-Sabstitate  haTing  heard 
parties'  procurators,  and  considered  the  cause :  Finds  in  fact — (I)  that 
the  account  sued  for  was  incurred  by  the  defender,  Thomas  Oall,  for 
beer  supplied  to  him  by  the  pursuers ;  (2)  that  the  first  part  of  said 
account,  ending  on  23rd  March,  became  due,  and  was  rendered  to  the 
defender,  Thomas  Qall,  shortly  after  that  date ;  (3)  that  the  defender 
then  offered  to  pay  said  account,  under  deduction  of  thirty  per  cent, 
discount ;  (4)  that  the  pursuers  refused  to  allow  discount  on  the  account 
to  a  greater  extent  than  twenty-five  per  cent,  and  the  account  accord- 
ingly  remained  unsettled ;  (5)  that  the  defender  thereafter  continaed  to 
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order  beer  from  the  pnnuers,  and  the  acconnt  sued  for  subsequent  to 
March  last  was  incurred  by  him ;  (6)  that  the  defender  claims  a  deduc- 
tion on  the  whole  account  of  thirty  per  cent,  and  bases  said  claim  on  the 
asage  of  trade.  The  pursuers,  on  the  other  hand,  refuse  to  allow  dis- 
count to  a  larger  extent  than  twenty-five  per  cent- :  Finds  in  the  circum- 
stances that  the  defender  is  entitled  to  a  discount  o|  thirty  per  cent, 
npon  the  first  part  of  said  account,  ending  2drd  March  last,  and  to  a 
discount  of  twenty-five  per  cent,  only  on  the  remainder  of  the  account : 
Decerns  accordingly  against  the  defender,  Thomas  Oall,  for  the  sum  of 
£27,  13s.  2d.  sterling,  being  the  amount  of  the  account  sued  for,  under 
foresaid  deductions :  Further  assoilzies  the  defender,  Margaret  Love  or 
Allan  or  Oall,  from  the  conclusions  of  the  action :  Finds  no  expenses 
due  to  or  by  either  party,  and  decerns. 

"  Tyndall  B.  Johntsone." 

^^Note, — The  only  question  between  the  parties  here  is  as  to  the  rate 
of  discount  to  be  allowed  on  the  account.  The  pursuers  maintained — 
First,  That  the  account  being  past  due  no  discount  whatever  is  due. 
Although  the  evidence  is  not  very  concise  on  the  point,  the  Sheriff- 
Substitute  thinks  it  proved  that  the  defender,  Thomas  Oall,  offered  to  pay 
the  first  part  of  the  account  when  it  fell  due,  in  March  last,  under  de- 
duction of  thirty  per  cent,  discount,  and  that  he  repeated  this  offer  as 
applicable  to  the  whole  account,  after  it  was  incurred.  This  offer  was 
not  accepted  by  the  pursuers  in  March,  and  accordingly,  if  the  defender's 
contention  as  to  the  rate  of  discount  is  well  founded,  it  is  not  his  fault 
that  the  first  part  of  the  account  has  not  been  settled,  and  he  has  not 
forfeited  his  right  to  the  usual  discount.  The  pursuers  contend — 
Secondly^  That  there  is  no  usage  of  trade  by  which  a  discount  of  thirty 
per  cent,  is  allowed  by  brewers  on  beer  sold  in  cask.  A  good  deal  of 
evidence  was  led  on  this  point,  and  the  effect  of  it  in  the  Sheriff-Sub- 
stitute's opinion  is  that  such  a  local  usage  has  been  established.  The 
pursuer,  James  Galder,  stated  in  his  evidence  that  the  discount  to  be 
allowed  is  entirely  a  matter  of  arrangement  between  the  brewer  and 
purchaser ;  but  the  question  here  depends  upon  what  is  the  rule  where 
there  is  no  such  arrangement.  Mr;  James  Younger,  the  pursuer's  only 
witness,  admitted  that  thirty  per  cent.,  apart  from  special  arrangements, 
is  the  common  rate  of  discount.  All  the  defender's  witnesses  spoke  to 
having  received  discounts  of  thirty  per  cent,  on  beer  in  barrel,  in  their 
dealings  with  local  brewers,  including  the  pursuers.  If  a  usage  is  proved 
to  exist  by  which  a  certain  rate  of  discount  is  allowed  among  brewers 
in  the  absence  of  special  arrangement,  then  the  defender  was  entitled  to 
rely  on  that  usage  until  he  got  some  intimation  to  the  contrary  from  the 
pursuers,  and  he  received  no  such  notice  until  the  first  part  of  the 
account  sued  for  had  been  incurred.  ^  If  a  debt  is  due,  which  by  usage 
of  trade  is  liable  to  a  discount,  that  discount  must  be  deducted,  for  the 
plain  reason  that  at  common  law  the  true  debt  is  the  sum  minus  the  dis- 
count. The  parties  contracted  under  that  footing,'  per  Lord  President, 
in  Duncan  v.  Aitckison,  28th  January  1879,  6  Rettie  585. 

"  But  the  pursuers  contended,  thirdly,  that  even  if  it  be  held  that  usage 
is  established,  the  defender  here  is  barred  from  claiming  a  greater  discount 
than  one  of  twenty-five  cent,  by  the  provisions  of  the  disposition  by  the 
pursuer,  James  Calder,  in  favour  of  Andrew  Allan,  No.  5  of  process. 
By  that  deed  the  Prince  of  Wales  Hotel,  which  now  belongs  to  the 
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defender's  wile,  was  ooDTefed  to  her  late  husband,  Andrew  Allan,  nnd^ 
certain  conditions  and  restrictions;  one  of  these  being  that  the  said 
Andrew  Allan  shonld  only  be  entitled  to  a  discount  of  twenty-five  per 
cent,  on  beer  sold  in  cask.  The  conditions  and  restrictions  contained  in 
the  disposition  are  declared  to  be  obligatory  not  only  upon  Andrew  Allan 
himself,  but  also  upon  his  heirs,  successors,  and  disponees  and  assignees 
in  the  said  heriti^le  subjects.  These  chiuses  might  raise  important 
questions  elsewhere  as  to  whether  the  conditions  and  restrictions  contained 
in  them  are  enforceable,  even  against  the  class  of  persons  described ;  but 
the  defender,  Thomas  Gall,  does  not  appear  to  come  within  that  class. 
From  the  disposition  and  settlement  of  Andrew  Allan,  No.  8  of  process, 
it  appears  that  the  Prince  of  Wales  Hotel  was  left  to  his  widow,  now  the 
defender's  wife,  and  by  her  contract  of  marriage  with  the  defender,  No.  9 
of  process,  she  expressly  reserves  her  exclusive  right  to  the  heritable  pro- 
perty left  by  her  husband.  The  defender,  Thomas  Gall,  therefore  is 
neither  an  heir,  successor,  disponee,  or  assignee.  He  is  merely  an 
occupier,  and  the  restrictive  clauses  would  require  to  strike  also  at 
tenants  and  occupiers,  as  in  the  case  of  Lord  Zetland  v.  IHslap  and 
Others,  House  of  Lords,  12th  June  1882,  before  it  could  be  contended 
successfully  that  they  applied  to  the  defender. 

^  Mr.  Calder,  the  pursuer,  appears  to  have  assisted  the  late  Andrew 
Allan  in  the  purchase  of  the  hotel,  and  the  conditions  and  restrictions 
inserted  by  hun  in  the  disposition  were  in  consideration  of  that  assist- 
ance (see  p.  4  of  the  evidence).  This  throws  some  light  on  the  question  of 
discount,  and  the  rate  fixed  in  the  disposition^  twenty-five  per  cent.,  was 
no  doubt  understood  by  the  parties  to  be  something  under  the  usual  trade 
discount.  The  Sheriff-Substitute  thinks,  however,  that  the  latter  part 
of  the  account  sued  for,  vis.  that  part  subsequent  to  March  last,  is  in  a 
different  position  from  the  first  part  While  the  \lefender  was  entitled 
to  rely  on  receiving  the  ordinary  trade  discount  on  the  account  rendered 
in  Miu'ch,  he  was  entitled  to  rely  on  it  no  longer  in  subsequent  dealings 
with  the  pursuers,  for  he  was  then  distinctly  informed  that  he  would  only 
be  allowed  discount  at  the  rate  of  twenty-five  per  cent. ;  and  no  matter 
what  grounds  the  pursuer  had  for  giving  the  discount  at  this  rate,  the 
defender  after  such  an  intimation  cannot  object  to  it 

^*  The  Sheriff-Substitute  accordingly  has  found  that  the  terms  of  the 
disposition  (No.  5  of  process)  do  not  affect  the  pursuer's  right  to  the 
usual  trade  discount  on  the  first  part  of  the  account,  but  that  he  cannot 
object  to  the  rate  of  discount  allowed  by  the  pursuers  on  the  second  part 
of  the  account  after  the  intimation  made  to  him  in  March  that  the  pur- 
suers would  only  allow  twenty-five  per  cc»t. 

^^  The  Sheriff-Substitute  thinks  it  proved  that  the  account  sued  for  is 
due  by  the  defender,  Thomas  Gall,  alone.  He  appears  to  have  began  the 
management  of  the  hotel  business  in  January  last.  The  licence  for  the 
premises  is  in  his  name,  and  although  they  were  not  put  into  process,  it 
was  not  disputed  at  the  hearing  that  the  invoices  for  the  beer  were 
rendered  to  him  by  the  pursuers. 

**  Judgment  in  this  case  has  been  delayed  in  consequence  of  the  failure 
of  the  defender  to  lodge  certain  productions  until  the  18th  curt. 

"  T.  B.  J.» 


THE 


JOURNAL    OF    JURISPRUDENCE. 


"LA  LIGUE  ANCIENNE." 

II.  Its  Influence  an  the  Substantive  Law  of  Scotland, 

Th£  thesis  which  in  this  connection  I  shall  maintain  and  illastrate, 
liistorically  and  doctrinally,  is,  that  French  influence  made  the 
Uructure  of  Scots  law  Roman  instead  of  English, 

Now  this  is  a  conditional  proposition  depending  on  the  truth  of 
the  following  premises : — 

(a)  Before  the  date  of  the  Ancient  League,  the  law  of  Scotland 

was  English  in  its  structure. 
{b)  By  the  time  that  the  Ancient  League  was  in  full  operation, 
France  was  accepting,  while  England  was  repudiating, 
the  jus  civile  as  the  basis  of  her  substantive  law. 

(c)  During  the  existence  of  the  Ancient  League,  the  law  of 

Scotland  became  assimilated  to  that  of  Rome. 

(d)  This   change   is  attributable   chiefly  to  the   influence  of 

France. 
I  propose  to  establish  each  of  these  premises  in  turn. 
(a)  The  Scottish  feudal  system  was  borrowed  from  England  : 
The  opinion  of  Lord  Kames,^  that  Scotland  derived  her  feudal 
system  from  England  in  the  time  of  Malcolm  III.,  was  misunder- 
stood  or    misrepresented    by    Hailes,^   Chalmers,'   and    Gilbert 
Stuart.^    As  it  is  here  impossible  to  avoid  reference  to  this  famous 
controversy,  so  bitter  in  its  character,  so  perplexing  in  its  issues, 
I  shall  endeavour  to  set  forth  and  consider  the  theories  of  Lord 
Karnes  and  his  critics.     The  view  advocated  in  the  Essays  on 
British  Antiquities  rests  upon    "LI.   Malcolmi,  cap.    1."     **(1) 
Dominus  Bex  Malcolmus  dedit  et  distribuit  totam  terram  regni 
Scotise  hominibus  suis ;  (2)  et  nihil  sibi  retinuit  in  proprietatem 
nisi  regiam  dignitatem  et  montem  Placiti  in  Villa  de  Scona ;  (3) 

*  Enayn  on  British  AntiquHieA,  i.  '  Ann,  i.  ■  CaUeUmia,  L 

*  Ob$erv(Uions  on  the  Public  Law  of  Scotland. 
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et  ibi  omnes  barones  concesserant  sibi  wardam  et  relevium  de 
haerede  cujusctinqae  baronis  def ancti  ad  sastentationem  Domini 
Regis."  After  pointing  oat  that  the  laws  from  which  this  quota- 
tion is  made  were  the  work  of  Malcolm  IIL,  Lord  Karnes  goes 
on  to  argue  that  feudalism  could  not  have  been  thus  introduced 
into  the  whole  kingdom  bj  a  single  legislative  enactment;  he 
therefore  conjectures  that  this  measure,  though  suggested  by  the 
example  of  William  the  Conqueror,  was  tentative  in  its  character 
and  partial  in  its  application,  that  the  acquiescence  of  the  nobility 
was  gained  by  grants  of  Crown  lands  and  by  the  creation  of  titles 
of  honour,  and  that  tlie  ultimate  establishment  of  feudalism  was 
due  to  "  the  continual  flux  "  of  property  through  forfeitures,  and 
to  the  growing  appreciation  of  charters  shown  alike  by  ecclesiastics 
and  laymen. 

"  MEilcolm  Canmore  ^  did  no  more  but  lay  the  foundation  of  a 
building  which  was  finished  by  his  successors."  *^  In  short,  my 
conjecture  is,  that  the  feudal  law  was  not  introduced  all  at  once,  as 
our  authors  insinuate,  but  by  degrees." 

This  position  rests  upon  cogent  evidence.  It  is  indisputable 
that  for  some  time  before  and  after  the  Norman  Conquest  there 
was  frequent  intercourse  between  England  and  Scotland.'  During 
the  reign  of  Macbeth  (1039-1056),  Malcolm  III.  remained  under 
the  protection,  and  latterly  (1043-1056)  at  the  Court,  of  the  Con- 
fessor. Upon  ascending  the  throne,  he  imitated  the  state  and 
retinue  of  nis  host,  entertained  and  connected  himself  by  marriage 
with  the  Saxon  royal  family,  and  received  with  open  arms  all  who 
came  from  the  Norman  Court  in  outlawry,  disaffection,  or  dis- 
appointment. It  is  equally  certain  that  he  made  grants  of  land  to 
the  partisans  of  Edgar  Atheling.  Now  if  we  keep  in  view  the 
admitted  facls, — that  Malcolm  was  an  energetic  and  warlike 
prince,  that  he  did  f«)nn  a  party  against  the  Conqueror,  and  that 
he  must  have  had  from  the  refugees  who  constituted  it  accurate 
intelligence  of  every  movement  of  the  Norman  Government, — ^is 
there,  d  prioriy  anything  absurd  in  supposing  that  he  made  the 
slight  innovation  in  favour  of  which  Lord  Karnes  contends  ?  Why 
may  he  not  have  induced  a  few  of  the  Scottish  Maormors  to  enter 
into  the  feudal  contract  with  him  ?  The  securing  of  a  charter 
and  the  enjoyment  of  Crown  domains  would  appear  to  them 
cheaply  purchased  by  homage  and  the  conditional  services  of  ward- 
ship and  relief. 

Lord  Hailes  and  Dr.  Gilbert  Stuart  commence  their  strictures 
upon  this  theory  by  misconceiving  or  misrepresenting  it.     Imput- 

» P.  21. 

*  The  influence  of  England  upon  Scotland  doctrinally  must  be  attributed  in  part 
to  the  conquent  of  Scotland  by  Edward  I.  in  1296, — when  he  did  not  disturb  local 
jurisdictions, — and  to  the  ordinaiio  super  stabililatem  Urre  Scotia /acta  in  1305  : 
*'  with  respect  to  the  laws  and  usages  for  the  government  of  Scotland  that  the 
customs  of  the  Scots  and  Brets  shall  for  the  future  be  prohibited  and  be  no  longer 
practised." — Hailes,  Ann,  i. 
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ing  to  Lord  Kanies  an  opinion, — the  negative  of  which,  as  we 
have  seen,  he  expressly  asserts, — viz.  that  feudah'sm  was  intro- 
duced to  Scotland  utio  idUy  they  agree  in  arguing  that  Malcolm  III. 
"  being  a  prince  ^  utterly  illiterate,  of  intrepid  courage,  but  of  no 
distinguished  abilities,"  could  not  have  accomplished  a  change  so 
important  and  revolutionary.  Now,  even  if  it  were  the  case  that 
there  would  have  been  anything  revolutionary  in  the  introduction 
of  feudalism  into  a  Celtic  community,^  and  even  if  Lord  Karnes 
had  held,  as  he  did  not  hold,  that  such  a  change  was  immediately 
effected,  the  character  here  given  to  Malcolm  III.  is  unwarranted 
by  histon%  and  is  substantially  contradicted  by  Lord  Hailes  him- 
self.' "though  he  was  the  ruler  of  a  nation  uncivilized  and 
destitute  of  foreign  resources,  and  had  such  antagonists  as  the 
Conqueror  and  Rufus  to  encounter,  yet  for  twenty-seven  years** 
(the  italics  are  the  author's)  "he  supported  this  unequal  contest, 
sometimes  with  success,  never  without  honour.  That  he  should 
have  so  well  asserted  the  independency  of  Scotland  is  astonishing, 
when  the  weakness  of  his  kingdom  and  the  abilities  of  his  enemies 
are  fairly  estimated.*' 

At  this  point  Dr.  Gilbert  Stuart  parts  company  with  Lord 
Hailes  and  pursues  his  critical  investigations  alone.  He  begins 
with  an  argument  which  does  little  credit  to  his  logic  or  his 
honesty:  "If  a  liberality  so  weak  had  distinguished  Malcolm  III., 
this  fact  must  have  appeared  in  tlie  clearest  manner  from  the 
consequent  poverty  of  the  Crown.  But  of  grants  of  Crown  lands 
in  posterior  times  there  is  a  profusion  of  evidence."  No  such 
"  liberality  "  was  ever  imputed  by  Lord  Kames  to  Malcolm  III., 
and  "  the  grants  of  Crown  lands  in  posterior  times  "  are  sufficiently 
explained  by  the  frequent  acts  of  resumption,  and  "  the  escheats, 
devolutions,  and  forfeitures  "  wliicli  sent  hack  **  to  the  prince  the 
lands  of  the  barons  and  vassals  in  capite"  *  Dr  Stuart  then  pro- 
ceeds to  argue  that  "  a  nation  so  cultivated  as  to  have  the  know- 
ledge and  practice  of  fiefs  in  any  degree  could  not  be  inclined  to 
make  a  conquest  for  the  purpose  of  a  settlement.  Tiie  existence 
of  fiefs  implies  an  establishment  and  a  fixed  residence."  Now, 
comparing  this  extraordinary  statement  with  another  position 
taken  up  by  Dr.  Stuart,  viz.  that  feudalism  had  too  many  pecu- 
liarities to  be  transplanted,  I  understand  him  to  mean  that  no 
nation  cotUd  transplant  fiefs  without  a  practical  knowledge  of 
them,  and  that  as  such  knowledge  implied  fixity  of  residence  or 
settlement^  no  nation  which  was  in  a  position  to  transplant  fiefs 
could  have  any  motive  for  doing  so.  Upon  the  inconsistency  of 
an  author  who  thinks  himself  justified  in   "inferring  the  high 

»  Hailes,  Ann,  i.  86.  »  Cf.  Sir  H.  S.  Maine,  Early  InatUutiona, 

*  HaileS)  Ann.  i.  31. 

*  Stuart,  Ftib.  Law,  p.  42.  Hailes,  i.  38;  "Every  new  forfeiture  would  add 
strength  to  the  feudal  system  by  enablinf^  the  Crown  to  make  grants  of  the  lands 
lurfeited  under  the  wonted  conditions  of  htfs." 
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antiqnitj  of  fiefs,"  arguing  that  only  a  cultivated  nation  coald 
have  the  knowledge  of  them  in  any  degree,  I  shall  say  nothing. 
Bnt  as  Lord  Kames  never  contended  that  the  introduction  of 
feudalism  was — nay,  expressly  asserted  that  it  was  not — a  national 
act.  Dr.  Stuart's  argument  rests  upon  a  misrepresentation,  and  may 
therefore  be  dismissed  without  comment. 

Dr.  Stuart's  last  argument  is  that  feudalism  could  not  hare 
been  introduced  by  Malcolm  lEL,  because  it  is  the  economic  form 
which  a  military  society  naturally  assumes.^  Speaking  of  fiefs,  he 
says :  '^  They  did  not  flourish  by  adoption  ;  they  did  not  spread  by 
imitation ;  they  were  prior  to  the  era  when  states  attend  to  tlie 
usages  of  one  another,  and  improve  by  observations  from  abroad. 
They  were  not  the  efiect  of  a  plan  or  the  creation  of  a  projector. 
They  unfolded  themselves  under  the  influence  of  human  passions 
and  human  conduct  in  a  certain  condition  of  society.** 

Here  there  is  just  enough  of  truth  to  anticipate  the  researches 
of  Sir  Henry  Maine,  to  dispose  of  the  argument  of  Chalmers,' that 
there  was  nothing  feudal  in  the  Celtic  polity,  and  to  add  to  the 
presumptions  in  favour  of  the  theory  of  Lord  Kames.  But  the 
term  ^'natural,"  when  applied  to  feudalism,  must  mean,  if  it 
mean  anything,  that  a  military  society  invariably  assumes  the 
feudal  form.  By  feudalism  I  understand  a  bilateral  executory 
contract  of  fidelity  and  service,  in  which  land  is  the  tie  between 
the  contracting  parties.  In  this  sense  Dr.  Stuart's  proposition  is 
untrue.  There  have  been  military  societies  which  did  not  assume 
the  feudal  form.  The  obligations  of  the  German  '^comites/' 
and  the  Frankish  **  soldurii,"  were  not  territorial ;  the  grants  of 
land  by  the  Roman  emperors  to  their  veterans  were  the  reward 
of  past,  not  a  consideration  for  future,  service;  and  the  ^'agri 
limitanei "  were  founded  on  the  principle  of  paying  the  soldier  by 
giving  him  land.  There  have  also  been  feudal  societies  in  which 
many  of  the  "  notes  "  of  true  feudalism  (according  to  Dr.  Stuart) 
were  awanting.  NuUe  terre  sans  seigneur  is  one  essential  principle ; 
and  yet  in  the  pays  de  droit  ecrit:  "land  was  presumed  to  be 
alodial  in  the  absence  of  contrary  evidence."  ^  Another  element  in 
the  feudal  polity  is  thus  described  by  Dr.  Stuart  * : — 

"  Everything  flowed  from  the  king,^  and  everything  flowed  back 

*  Pub.  Lata,  p.  4. 

'  Chalmers,  Caledonia,  iv.  4.  That  this  was  Chalmers'  position,  the  following 
quotations  make  apparent  :  ''  The  Scottish  writers  reason  analogically,  hit 
absurdly,  from  the  ancient  customs  of  the  people  of  Germany  to  the  supposed 
customs  of  the  inhabitants  of  Scotland."  Again,  "Scotland  began  to  be  a  iendal 
kingdom  at  the  commencement  of  the  Scoto>Saxon  Period,  1097,  at  least  in  some 
districts  of  proper  Scotland."  "Lord  Kames  did  not  know  that  the  Prince,  the 
People,  and  the  Polity  of  North  Britain  were  all  Celtic  in  Malcolm's  reign."  "  It  is 
not  probable  that  a  Gaelic  prince,  who  was  not  an  innoyator  among  a  people  who 
did  not  admit  of  innovations,  would  hare  introduced  among  such  a  people  a  new 
ofiice  with  a  new  name." 

*  '* Francaleux  sans titre.*'  * Pvb.  Law,  p.  90. 

*  Meyer  takes  an  opposite  view,  InslitvtwM  Judieiairea,  ii.  366:  "C'est  ne 
point  Tobligation  an  service  militaire  qui  constituait  le  r^me  f^odal  •  .  .  mais— 
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to  liim  again.  .  .  .  He  caught  every  eye,  and  made  the  con- 
nection of  feudality  to  extend  to  the  most  distant  corner  of  the 
kingdom." 

But  the  mark  of  difTerentiation  between  English  and  Con- 
tinental feudalism  was  just  this, — that  in  the  latter  the  inferior 
vassals  were  not  directly  connected  with  the  Crown.  It  was 
discussed  by  the  feudal  lawyers  whether  a  vassal  ought  to  follow 
his  immediate  superior  against  his  sovereign :  the  vassals  of 
llichard  I.  and  John  were  troubled  with  no  scruples  upon  the 
subject :  and  as,  in  a  form  of  homage  given  by  Littleton,  aHegi- 
ance  to  the  sovereign  is  reserved,  it  seems  a  fair  inference  that  it 
was  not  implied  in  the  feudal  relation. 

The  theory  of  Lord  Karnes  is  corroborated  when  we  turn  from 
considering  the  principles  of  feudalism  to  an  examination  of  its 
incidents  and  forms.  Before  the  Norman  Conquest,  the  polity  of 
Scotland  was  Celtic.^  The  nation  was  divided  into  countries,  not 
into  shires,  tithingsj  Sind  hundreds;  each  country  was  governed  by 
its  own  Maormor  or  chief;  the  judges  were  not  sheriffs  but 
BrehonSy  administering  customary  laws,  adjusting  compositions 
for  offences,  and  laying  down  the  limits  of  private  revenge.  After 
the  Norman  Conquest,  "  Scotland  began  to  be  a  feudal  kingdom." 
The  Maormor  became  the  combes,  or  earl ;  the  Brehon  was  super- 
seded by  the  sktriff:  the  country  gave  way  to  the  sheriff-wick. 
The  **  Justiciarius  Scotiae,"  the  chancellor^  the  chamberlain, 
the  constable,  the  mnreschal,  the  seneschal,  the  treasurer,  the 
"  hostiarius,"  and  the  "panetarius"  followed — names  and  offices 
— in  rapid  succession.  Villenage  became  a  system  with  grades  of 
"  drengi,*'  "  nativi,"  "  cottarii,'  **  bondagii,"  "  tenandii " :  assizes 
and  inquests,  frankmarriage  and  frankalmoign  were  introduced, 
till,  before  the  conclusion  of  what  Chalmers  calls  the  Scoto-Saxon 
Period,  in  1305,  Scotland,  with  the  exception  of  Galloway, 
Argyle,  and  the  west,  "  was  governed  according  to  the  salutary 
rules  of  the  Norman  law." 

I  shall  conclude  the  historical  part  of  my  argument  by  merely 
noting  the  points  in  which  the  constitution  of  the  Scottish  Parlia- 
ment was  influenced  by  England,^  —  viz.  the  summoning  of  the 

loppoftition  qui  exuite  entre  les  devoirs  et  Texistence  ro^me  du  yassal  et  du  sujet : 
c'eet  le  Hen  qni  en  attachant  le  vassal  k  son  suzerain  le  d^gage  de  toute  obliga- 
tion envers  son  sonverain  et  la  nation :  c*est  Tidentification  du  seigneur  avec 
son  homme  lesquels  envers  tout  autre  ne  sont  census  qu'une  seule  et  meme 
personne." 

*  Chalmers,  Caledmia,  pp.  216,  217  :— 

lUwitrations  of  the  Celtic  Element  in  Scots  Law, 

Clep,    .    .    .  British  clepian — to  cite  in  a  criminal  case. 
Merchet,    .     .      ,,      merched — the  marchet  of  women. 
Marust      .     .      ,,      Maer — "an  executor  of  a  summons." 
Can,  Cain,     .      „      Cain — a  tax. 
One  might  almost  infer  the  Celtic  character  of  early  Scots  law  from  the  number 
of  terms  for  commutation  of  punishment,  e,g,  Gaines,  Kelchin,  Cro,  Enach. 

*  Kames'  Essays,  **  Constitution  of  Parliament." 
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greater  barons  by  name,  and  the  lesser  barons  and  freeholders  by 
the  sheriiF  edictally  or  in  general  terms :  the  exemption  of  the 
lesser  barons  and  freeholders  from  attendance  in  Parliament,  on 
condition  of  their  sending  representatives,  and  the  abortive 
attempt  (1427,  a  101)  to  create  a  Lower  House  under  a  common 
speaker  or  president. 

" One  must  be  ignorant.**  says  Lord  Kames,^  "of  the  history  of 
our  law  who  does  not  know  that  the  laws  of  Scotland  and  England 
were  originally  the  same  in  every  particular."  I  propose  to 
illustrate  this  position  by  a  tabular  analysis  of  some  of  the 
most  important  points  of  identity  in  the  ancient  laws  of  both 
countries': — 

Law  of  Doweb. 

One-third  of  the  hatband's  heritable  lands :  Bej.  Maj.  IL  16.  17 ;  Ghmv.  6.  1. 
Writ  to  recover  dower :  the  same. 

Forfeitoie  on  ground  of  adaltery :  Qnon.  Att.  85  ;  2  Rob.  I.  IS  ;  13  Edw.  I.  3S. 
16.  17. 

I^w  OF  Descents. 

Excloston  of  daughtetB  by  a  son :  Bd.  Hig.  II.  26  ;  Ghmv.  7.  3. 
Coparcenary  of  daughters  for  want  of  a  son :  Rej.  Maj.  II.  28  ;  Glanv.  7.  8. 
Custody  of  "natural  fuilis"  by  the  king:  Rej.  Maj.  II.  46;  Edw.  I.  13.  14.  ; 
17  Edw.  II.  9. 

Feupal  Law. 

Forfeiture  by  the  lords  disparaging  his  ward  in  marriage  :  Qnon.  Att  92  ;  9  Hen. 
III.  6  ;  20  Hen.  III.  9. 

Escheat  for  want  of  heirs  on  attainder :  Rej.  Maj.  II.  65 ;  Glanv.  7.  16. 

Law  of  homage  :  how  made  :  by  and  to  whom :  Rej.  Mig.  II.  60.  3  ;  Glanv.  9. 

Single  avail     Forreiture  of  double  avail :  Rej.  Mig.  II.  91 ;  20  Hen.  III.  9. 

Confiscation  to  the  Crown  of  the  goods  of  a  usurer  after  his  death :  Rej.  Maj.  IL 
54 ;  Ghinv.  7.  16. 

Tlie  analogy  mi£:ht  be  carried  still  further.  The  brieix  of 
TTiortoTices^ry— enabling  an  heir  to  recover  his  estate  from  an 
intruder  upon  it,  after  his  ancestor*s  death — was  limited  in  its 
application,  in  Scotland  as  in  England  under  the  Statute  of 
Gloucester,  to  sons,  brothers,  sisters,  nephews,  nieces,  grandsons, 
and  granddaughters.  Again,  in  English  law,  ''  the  lords  '  had  alt 
tJie  estates  of/elons^  being  their  tenants,  and  the  king  had  only  a 
prerogative  to  waste  them  as  a  penalty ; "  afterwards, "  the  lords  by 
agreement  yielded  »unto  the  king  a  year  and  a  day*s  profit  to  save 
the  land  from  spoil;"  ''in  continuance  of  time  the  King  had  the 
year  and  day  and  vyaste^  These  provisions,  the  last  of  which  was 
established  by  Magna  Charta,  cap.  22,  were  successively  followed  in 
Scotland.  So,  too,  the  English  statute,  Q;uia  Emptores,  was  almost 
literally  reproduced  in  Rob.  I.  25 :  ''  that  in  time  coming  it  shall 
be  lawful  to  any  freeman  to  sell  his  lands  at  his  own  pleasure 

1  Statute  Law  of  Scotland  Abridged. 
>  Vide  Hale*8  History  of  the  Common  Law. 

s  Bacon,  New  Abridgement  of  the  Laws  and  Oovemmtnt  qf  England,  p.  167,  dted 
by  Karnes,  Hist,  Law  Tracts. 
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and  will :  provided  the  buyer  hold  the  same  of  the  overlord  for 
the  same  services  and  duties  contained  in  the  grantor's  infeft- 
ment;"  and  further,  "that  when  a  man  sells  part  of  his 
land,  the  purciiaser  shall  be  burdened  with  the  services  and 
duties  conform  to  the  quantity  of  land  purchased  by  him.*' 

The  theory  of  Lord  Kames  is  still  further  confirmed  by  the  laws 
of  legitimation  per  subsequens  matrimoniumy  of  limited  representa- 
tion, and  of  process  in  absence.  The  identity  of  early  Scots  with 
English  law,  as  to  the  first  of  these  doctrines,  will  appear  from  a 
comparison  of  Eejiam  Majestatem  (II.  50.  51)  with  the  statute 
of  Merton(20Hen.  III.  9). 

"Rogaverunt  omnes  Episcopi,"  runs  the  English  statute; 
'^mi^ates  ut  consentirent  quod  nati  ante  matrimonium  essent 
legitimi,  sicut  illi  qui  nati  sunt  post  matrimonium  quia  Ecclesia 
tales  habet  pro  legitimis.  Et  omnes  comites  et  barones  una  voce 
responderunt  quoa  nolunt  leges .  Angliae  mutare  quae  hujusque 
usitatsB  sunt  et  approbatSB.'* 

"  Gif  ane  bairne,"  says  Bejiam  Majestatem,  **  is  gotten  and 
borne  betwix  ane  man  and  ane  woman  before  lawfuTl  marriage 
betwixt  them  compleit,  gif  that  baime  is  lawful!  or  not — it  being 
of  veritie  that  the  father  of  the  baime  thereafter  maries  and  takes 
to  his  lawfull  wife  the  mother  of  the  samine  bairne :  Albeit  the 
bairne  gotten  and  borne  as  said  is,  be  the  common  civill  law  of 
the  Romans,  and  be  the  canon  and  pontifical  law  is  lawfull,  never- 
tlieless  conforme  to  the  law  of  this  realme  he  may  nae  waies  be 
suffered  or  heard  to  claim  anie  heritage  as  lawfull  heir." 

As  to  the  second  doctrine, — in  Scotland,  as  in  England,  the  heir 
of  line  was  formerly  subjected  to  his  ancestor's  heritable  debts 
alone,  unless  the  moveable  estate  was  insufficient  to  satisfy  the 
claims  of  personal  creditors,  who  had  then  an  equitable  remedy 
against  him  (1503-76), 

Finally,  the  early  law  of  process  in  absence  was  the  same  in 
both  countries.  If  the  defendant  failed  to  appear,  the  plaintiff 
received  possession  of  the  moveable  or  immoveable  property  which 
was  the  subject  of  his  claims :  the  defendant  might  put  a  stop  to 
this  judicial  impignoration  by  appearing  and  giving  bail,  but  if  he 
failed  to  do  so,  the  plaintiff's  right  became  absolute. 

Upon  the  history  of  the  doctrine  of  legitimation  per  Sicbsegvens 
matrimonium,  I  shall  have  some  remarks  to  offer  hereafter.  I 
submit,  in  the  meantime,  that  so  far  forth  my  argument  warrants 
me  in  adopting  and  endorsing  the  significant  words  of  Lord 
Kames  * : — 

"  When  one  dives  into  the  antiquities  of  this  island,  it  will 
appear  that  we  borrowed  all  our  laws  and  customs  from  the 
English.  No  sooner  is  a  statute  enacted  in  England,  but  upon 
the  first  opportunity  it  is  introduced  into  Scotland ;  and  accordingly 
our  oldest  statutes  are  mere  copies  of  theirs.     Let  the  Magna 
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Charta  be  put  into  the  hands  of  any  Scotchman,  ignorant  of  its 
history,  and  he  will  have  no  doobt  that  he  is  reading  a  collection 
of  Scots  statutes  and  regulations." 

(To  be  eonHnwd,) 


THE  INTERNATIONAL  COPYRIGHT  UNION. 

During  this  month  a  Conference  is  to  meet  at  Berne  for  the 
purpose  of  signing  a  convention  for  the  creation  of  an  Inter- 
national Copyright  Union,  the  terms  of  which  were  agreed  to  at 
a  conference  held  at  Berne  last  year.  Copyright  in  this  country 
has  been  put  in  a  fairly  satisfactory  position,  and  in  many  foreign 
countries  it  is  still  more  favourable  to  authors.  And  it  is  for  the 
purpose  of  putting  international  copyright  on  as  satisfactory  a 
position  as  possible  that  the  present  convention  has  been  entered 
into.  International  copyright  is  not  unknown.  There  are  several 
statutes  in  force  in  this  country  regarding  it,  and  under  them  the 
Queen  in  Council  can  enter  into  arrangements  with  foreign  States 
to  confer  on  authors  in  the  different  countries  copyright  in  their 
works  in  this  country.  There  are  several  of  these  Orders  in 
Council  in  force  between  this  country  and  continental  nations. 
They  are  satisfactory  enough  so  far  as  they  go,  and  in  one  sense 
the  Union  does  little  more  than  extend  their  scope.  But  in 
another  sense  it  does  much  more.  Each  of  the  States  of  the 
Union  is  to  accord  to  the  other  States  composing  it  the  advantage 
of  national  treatment,  and  so  far,  it  is  merely  an  extension  of  the 
present  system.  But  it  also  lays  down  certain  conditions  that 
each  State  is  to  adopt  on  joining  the  Union,  and  that  other  States, 
which  may  hereafter  join,  must  adopt  before  they  can ;  and  in  this 
way  it  lays  the  foundation  of  a  future  international  copyright  law. 
It  appears  that  at  a  former  conference  at  Berne  there  was  an  idea 
that  the  different  States  would  agree  to  pass  a  uniform  copyright 
law.  But  it  soon  became  evident  that  such  a  scheme  was  not 
practical.  Not  to  mention  the  United  States,  which  in  the  mean- 
time, at  least,  is  not  even  to  join  the  Union,  this  country  would 
not  have  agreed  to  such  a  scheme.  Thus,  to  take  one  point  as  an 
illustration,  the  duration  of  copyright  would  have  to  be  fixed. 
Now  this  is  differently  treated  in  different  countries,  both  as  to  the 
duration  itself  and  the  mode  of  calculating  it.  In  this  country 
the  period  of  protection  given  to  authors  is  forty-two  years,  or  the 
life  of  the  author  and  seven  years.  On  the  Continent  the  mode 
of  regulating  the  protection  is  generally  the  life  of  the  author  and 
so  many  years  after  his  death, — ^twenty,  thirty,  or  fifty  years.  The 
difference  here  is,  that  on  the  Continent  the  copyright  in  an 
author's  works  expires  at  the  same  time, — though,  of  course,  there 
is  a  great  difference  as  to  the  time  when  this  will  happen  in  the 
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different  conntries, — while  in  this  country  the  copyright  in  each 
of  an  author's  works  will  or  may  expire  at  a  different  time.  And 
it  is  very  improbable  that  this  country  would  have  consented  at 
present  to  alter  the  duration  of  copyright  protection,  or  that  other 
nations  would  have  a£;reed  on  a  uniform  period.  The  conference, 
therefore,  wisely  deciued  to  proceed  on  a  different  plan,  and  agreed 
that  all  the  countries  whose  laws  gave  a  certain  protection  to 
authors  should  be  admitted  to  join  the  Union,  at  the  same  time 
leaving  the  different  States  full  liberty  to  make  separate  arrange- 
ments, conferring  on  authors  of  different  countries  greater  rights 
than  those  the  convention  gives.  The  promoters  of  the  Union 
also  shrewdly  considered  that  if  a  number  of  States  could  be 
induced  to  form  a  union,  other  States  would  also  desire  to  join  it. 
In  fact,  the  law  in  this  country  has  been  to  a  certain  extent  altered 
to  enable  it  to  join,  and  it  has  been  altered  because  it  was  felt  this 
country  could  not  well  remain  out  of  the  Union. 

Let  us  now  turn  to  go  over  as  briefly  as  possible  the  main  points 
that  were  discussed  at  the  conference.  A  full  account  of  this  can 
be  seen  from  the  Correspondence  respecting  the  International 
Copyright  Union  laid  before  Parliament. 

We  have  already  referred  to  the  point  of  the  duration  of  copy- 
right On  this  point  the  principle  adopted  was,  that  each  State 
ot  the  Union  was  to  accord  to  the  other  States  composing  it  the 
advantages  of  national  treatment,  subject  to  this  condition,  that  the 
protection  afforded  is  not  to  exceed  that  given  in  the  country  of 
origin.  And  the  country  of  origin  is  that  in  which  the  work  is 
first  published,  or  if  published  simultaneously  in  several  countries, 
that  one  of  them  in  which  the  shortest  period  of  protection  is 
granted.  It  is  also  agreed,  that  the  publishers  of  works  published 
in  one  of  the  countries  of  the  Union  shall  enjoy  the  advantages  of 
the  Union  though  the  author  belong  to  a  country  not  in  the 
Union. 

In  order,  however,  to  get  the  advantages  of  the  Union,  an 
author  or  publisher  must  ooserve  the  formalities  required  by  law 
in  the  country  of  origin ;  but  having  done  so,  no  other  formalities  are 
required.  This  may  seem  a  small  matter,  but  it  occasioned  con- 
siderable discussion  at  the  conference,  and  has  necessitated  a  change 
in  the  law  in  this  country.  Formerly  a  foreign  author  had  to 
register  his  work  at  Stationers'  Hall  and  deposit  the  requisite 
copies  of  his  work  before  he  could  get  protection  for  his  work. 
This  is  now  to  be  altered,  and  an  author  is  to  have  the  advantages  I 

of  copyright  throughout  the  Union,  if  he  has  observed  the  for- 
malities required  in  the  country  of  origin.  This  is  the  only 
principle  on  which  international  copyright  can  be  founded,  and 
yet  it  will  only  be  formally  recognised  this  month.  It  is  also  to 
be  feared  that  this  country  is  the  one  that  is  most  backward  in 
tliis  respect, — viz.  of  requiring  from  foreign  authors  all  the  for-  j 

nmlities  required  from  native  authors.    Authors  of  books  published 
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in  this  coantiT  have  to  observe  the  rules  regarding  repstration  and 
deposit  of  copies,  and  this  had  also  to  be  ol^erved,  as  we  have  just 
remarked,  bv  foreign  authors  before  thev  could  obtain  protection 
under  the  former  International  Copjright  Acts.  This  rule  was 
very  burdensome  to  them,  and  every  one  must  be  ver}"  glad  to  see 
it  disappear.  If  proof  of  authc»ship  be  desired  in  future,  the  con- 
vention has  decided  that  the  name  of  author  or  publisher  on  the 
title-mge  is  to  be  prima  facie  evidence.  This  will  suit  countries 
like  Germany  and  Switzerland,  where  registration  is  not  required ; 
and  to  please  countries  such  as  ours,  it  is  decided  that  tribunals 
may  require  a  certificate  that  the  formalities  of  the  law  of  the 
country  of  origin  have  been  complied  with.  But  on  proof  of  this, 
an  author  is  entitled  to  the  advantages  of  national  treatment  in  all 
the  countries  of  the  Union.  To  decide  what  may  be  the  subject 
of  copyright,  a  definition  of  the  usual  kinds  of  literaxy  and  artistic 
works  had  been  framed,  including,  '*in  fact,  every  production 
whatsoever  in  the  literary,  scientific,  or  artistic  domain  which  can 
be  published  by  any  mode  of  impression  or  reproduction.^  It 
seems,  however,  that  photographs  are  not  universally  considered 
as  artistic  works,  and  it  is  therefore  decided  that  it  is  only  the 
countries  that  consider  them  artistic  by  their  local  law  that  will 
protect  them. 

Articles  from  newspapers  and  periodicals  can  be  reproduced 
unless  the  publishers  have  forbidden  it,  but  any  one  is  free  to 
reproduce  political  articles. 

Those  indirect  forms  of  piracy,  such  as  adaptations  of  plays, 
arrangements  of  music,  etc.,  are  also  forbidden :  **  when  they  are 
only  the  reproduction  of  a  particular  work  in  the  same  form  or  in 
another  form,  with  non-essential  alterations,  additions,  or  abridg- 
ments so  made  as  not  to  confer  the  character  of  a  new  original 
work." 

It  was  the  opinion  of  the  framers  of  this  article  that  the 
dramatization  of  novels  might,  according  to  circumstances,  be 
considered  as  an  indirect  illicit  reproduction,  and  so  prevented.  It 
may  here  be  mentioned,  though  of  course  it  is  included  in  the 
agreement  to  give  **  national  treatment,  **  that  the  public  represen- 
tation of  musical  and  dramatic  works  throughout  the  Union  is 
reserved  to  the  author.  It  should  also  be  mentioned  that  the 
question,  Whether  liberty  should  be  given  to  persons  to  make 
extracts  irom  literary  and  artistic  works  for  educational  or  scientific 
purposes,  and,  if  so,  what  liberty,  is  expressly  excluded  from  the 
convention,  and  each  country  can  decide  this  question  in  its  own 
way. 

The  most  important  question  in  international  copyright  is  to 
determine  the  protection  that  is  to  be  given  to  translations, — ^and 
it  is  natural  that  there  should  have  been  great  discussion  abont 
the  matter.  The  right  of  translation  is  the  most  valuable  right  that 
a  foreign  author  can  have.    For  one  person  who  will  read  a  man^s 
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works  in  a  foreign  language,  there  are  probably  ten  who  would  do 
so  in  tlieir  own  language.  The  protection  that  is  to  be  accorded 
to  translations  is  therefore  a  matter  of  great  practical  importance. 
When  international  copyright  is  recognised,  and  the  right  of 
translation  as  a  part  of  it,  there  seems  no  logical  reason  why  the 
translating  right  should  not  be  coextensive  with  the  copyright  in 
the  original.  The  French  delegates  at  the  conference  strongly 
urged  this  view,  and  it  was  not  adopted,  seemingly,  simply  because 
its  adoption  would  have  prevented  the  accession  of  several  States, 
including  probably  this  country.  Another  plan  is  to  give  the 
cop\Tight  of  the  translation  to  the  author  for  a  certain  number  of 
years,  on  condition  of  the  translation  being  published  within  a 
certain  time.  This  is  the  plan  hitherto  in  force  in  this  countr}% 
where  the  exclusive  right  of  translation  is  given  to  an  author  for 
five  3'ears,  on  condition  of  a  part  of  the  translation  appearing 
within  one  year  of  the  original  work,  and  the  whole  within  three 
years.  This  plan  thus  can  give  eight  years'  copyright  to  transla- 
tions. There  seems  no  objection  to  such  a  plan,  as  it  would  force 
a  translation,  but  it  might  lead  to  great  diversity  in  the  duration 
of  the  translation  copyright  in  the  different  countries.  There  is, 
however,  a  third  method,  viz.  to  give  the  exclusive  right  to  trans- 
late to  an  author  for  a  certain  number  of  years  without  attaching 
any  condition  as  to  when  the  translation  must  a|)pear.  The  con- 
ference has  adopted  this  plan,  and  fixed  the  minimum  limit  at  ten 
years.  This  planhas  the  merit  of  simplicity;  and  an  author's  interest, 
of  course,  will  be  to  have  a  translation  pnlilished  as  soon  as  possible. 

As  States  can  make  any  other  arrangement  between  themselves 
that  confer  on  authors  greater  powers  than  this  convention,  there 
is  no  objection  to  this^  as  it  gives  a  good  minimum  amount  of 
protection. 

Article  XVIII.  decrees  that  any  State  whose  law  confers  on 
authors  rights  as  extensive  as  those  granted  by  this  convention 
may  accede  to  it,  and  by  Article  XIX.  colonies  and  the  foreign 
]X)ssessions  of  any  State  may  on  the  same  conditions  accede 
through  the  mother-country.  These  two  articles  are  important  to 
this  country.  The  most  important  non-acceding  State  is  the 
United  States  of  America,  and  its  accession  would  be  more  impor- 
tant to  this  country  than  to  any  other.  It  is  pleasing  to  note 
that  the  United  States  had  a  representative  at  the  conference,  who 
was  there  to  report  to  his  Government,  though  he  did  not  take 
part  in  the  proceedings.  We  know  in  this  country  how  difficult 
it  is  to  make  any  alteration  in  the  law  in  face  of  any  opposition. 
The  United  States  feel  tlie  same  difficulty  in  an  increased  degree, 
as  they,  until  recently,  had  no  copyright  law  at  all, — and  it  is  to  be 
hoped  that  they  may  soon  pass  such  a  one  as  may  enable  them  to 
join  the  Union.  At  any  rate  their  representative  assured  ours  that 
the  Government  he  represented  was  friendly  to  the  idea  of  the 
Union. 
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A  shcrt  Act  has  been  passed  enabling  this  country  to  join  the 
Union  by  altering  the  biw  so  far  as  is  necessary.  The  only  altera- 
tions that  need  be  noticed  are  those  giving  copyright  to  translations 
for  ten  years,— enacting  that  the  formalities  required  by  the 
country  of  origin  alone  are  necessary  to  give  a  foreign  author 
copyright  in  this  country;  and  as  far  as  possible  giving  the 
advantages  of  the  convention  to  works  already  published.  Tliese 
changes  in  the  law  enable  this  country  to  join  the  convention,  but 
they  will  not  satisfy  authorai  And  the  British  representatives 
also  urged,  in  their  report  to  the  Foreign  Office,  that  the  change 
should  be  far  greater.  It  appears  that  the  Royal  Commission  on 
Copyright  in  1878  reported  that  the  existing  law  was  wholly 
destitute  of  any  sort  ot  arrangement :  incomplete,  often  obscure, 
and  could  only  be  understood  after  long  study.  They  therefore 
urged  the  repeal  of  all  the  existing  statutes,  and  the  enactment  of 
a  new  measure  that  will  embrace  all  that  is  good  in  the  present 
law,  as  well  as  adopting  all  modem  improvements.  A  Bill  with 
this  object  has  been  presented  to  Parliament  for  several  sessions, 
and  in  time  it  is  hoped  it  will  pass.  The  chief  alterations  desired 
are  te  fix  copyright  at  the  life  of  the  author,  and  thir^  years  after 
his  death,  and  thus  to  assimilate  our  law  to  that  of  continental 
nations ;  and  secondly,  to  give  the  right  to  translate,  dramatize, 
or  abridge  for  the  whole  period  of  the  copyright  in  the  original 
work.  It  may  be  a  matter  for  argument  whether  the  former  of 
these  alterations  should  be  adopted,  but  there  seems  no  logical 
answer  te  the  second  proposal.  As  it  will,  however,  require  no 
fresh  conference  to  make  these  alterations  in  our  law,  we  need 
not  discuss  them  at  present,  as  our  purpose  was  to  draw  attention 
to  the  International  Copyright  Union. 
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It  was  eighty  years  ago,  and  one  fine  May  morning  about  seven 
o'clock  (people  rose  early  in  these  days),  Mr.  Peter  Tod,  writer  and 
notary-public,  Kinross,  was  busy  with  his  morning  shave,  when  bis 
domestic  knocked  at  his  bedroom  door,  and  informed  him  that 
Miss  Beveridge  was  below,  and  anxious  to  see  him  at  once.  Mr. 
Tod  was  surprised,  and,  to  tell  the  truth,  just  a  little  annoyed,  for 
a  staid  old  bachelor  is  not  in  the  way  of  receiving  calls  before 
breakfast  from  middle-aged  spinsters,  and  Kinross  was  just  as 
dangerous  a  centre  of  gossip  then  as  it  is  at  the  present  day. 

But  Miss  Beveridge  was  a  client  of  Mr.  Tons,  and  doubtless 
some  business  of  importance  brought  her  there  at  that  unusual 
hour, — some  neighbour,  perhaps,  was  felling  her  trees.  Mr.  Tod 
finished  his  shave  with  leisurely  precision, — he  was  never  in  an 
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unreasonable  hurry, — adjusted  his  neckcloth,  buttoned  on  his  coat, 
and  then  descended  to  nis  business-room.  But  Miss  Beveridge 
was  not  there,  for,  as  the  servant  had  been  found  busy  dusting 
out  that  room  when  Miss  Beveridge  arrived,  she  had  shown  the 
lady  into  the  parlour,  and  so  she  now  informed  Mr.  Tod.  The 
lawyer  was  provoked,  for  although  he  was  not  a  woman-hater,  he 
was  a  man  with  whom  circumspectness  in  his  relations  with  the 
fair  sex  was  carried  almost  to  tne  extent  of  eccentricity.  So  far 
as  his  own  premises  were  concerned,  these  relations  were  always  of 
a  strictly  business  character,  and  for  many  years  no  female  other 
than  his  elderly  domestic  had  ever  crossed  the  threshold  of  his 
parlour.  But  here  now  was  Miss  Beveridge,  a  lady  of  that  age 
and  position  in  life  to  the  suggestion  of  more  than  friendly  rela- 
tions with  whom  a  well-to-do  elderly  bachelor  is  most  of  all  suscep- 
tible, not  merely  admitted  to  the  parlour,  but  introduced  to  it  with 
the  breakfast  all  set  upon  the  table,  and  left  for  the  last  half-hour 
the  witness  and  doubtless  the  attentive  student  of  all  his  bachelor 
whims  and  comforts.  Mr.  Tod  opened  the  parlour  door  with  a 
sudden  snap,  but  instead  of  finding  Miss  Beveridge,  as  he  had 
expected,  eye-glass  in  hand,  studying  the  quality  of  the  sugar,  or 
the  pattern  of  the  tea-cosy,  he  belield  her  stretched  upon  a  sofa 
which  stood  in  a  recess  at  the  end  of  the  room, — a  good  old-fashioned 
horse-hair  sofa  it  was, — with  a  handkerchief  spread  over  her  face. 
This  was  worse  and  worse. 

**  Really,  Miss  Beveridge,  what  is  the  matter,  I  pray  you  ?  " 
began  the  lawyer  in  his  very  sharpest  tones. 

The  lady  started,  looked  about  her  in  confusion,  for  doubtless 
she  had  been  dosing,  and  then  jumped  up  and  made  for  Mr.  Tod. 

"  Oh,  Mr.  Tod  !  oh,  dear  me  1  oh,  my  dear  Mr.  Tod  1 "  and  then, 
fairly  overcome  and  breaking  into  loud  sobs,  she  flung  her  head 
upon  the  lawyer's  shoulder. 

Had  Miss  Beveridge  been  smitten  with  the  black  pest,  Mr.  Tod 
could  not  have  started  back  with  greater  as^ility,  and  it  was  only 
by  clutching  him  violently  by  the  sleeve  that  Miss  Beveridge  saved 
herself  from  being  cast  upon  the  floor.  As  it  was,  she  sank  sobbing 
into  an  easy-chair  that  stood  by  the  fireplace. 

*'  Well,  upon  my  word,"  exclaimed  the  lawyer  with  an  acerbity 
quite  unusual  with  him.  *'  What  is  the  meaning  of  this  extra- 
ordinary conduct?     Shall  I  send  for  a  doctor? " 

*'  Oh  no,  Mr.  Tod — forgive  me,  Mr.  Tod — please  don't  be  angry 
— I  am  so  upset — if  you  only  knew  what  I  have  come  through,** 
gasped  the  poor  lady. 

"  Well,  well,  for  God's  sake  be  composed,  and  try  and  explain 
yourself,"  said  Mr.  Tod  testily. 

**  Mr.  Tod,"  said  the  lady,  rising  slowly,  and  Mr.  Tod  drew  back 
nervously  towards  the  door,  expecting  a  second  assault  upon  his 
person.  But  without  moving  from  her  place,  and  with  a  forced 
calm,  though  she  was  trembling  all  over.  Miss  Beveridge  continued 
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in  a  hoarse,  gasping  whisper,  ''  I  saw  a  man  murdered  before  my 
eyes  this  morning." 

*'  Ah  I "  said  the  lawyer  with  professional  interest^ — ^he  was  the 
local  procurator-fiscal, — "  tell  me  aboot  that ;  but  sit  down  first. 
I  can't  listen  to  a  word  until  you  sit  down." 

Miss  Beveridge  sank  back  into  the  easy-chair,  and  then  Mr. 
Tod,  deeming  himself  now  secure  against  any  further  violence, 
drew  a  chair  to  the  table,  and  leaning  forward,  with  his  chin 
between  his  palms,  he  listened  to  Miss  Beveridge's  story. 

Miss  Beveridge,  who  was  a  spinster  of  a  certain  age,  and  with  a 
comfortable  competency,  resided  in  an  old  two-storied  house,  which 
has  long  since  disappeared,  close  to  the  old  North  Road,  on  the 
Glen  rarg  side  of  Milnathort,  which  was  then  a  mere  hamlet. 
The  household  consisted  of  Miss  Beveridge,  who  was  the  only 
daughter  of  an  old  Dr.  Beveridge,  who  had  practised  in  Kinross  in 
the  middle  of  last  century,  and  old  Jean,  her  faithful  maid-of -all- 
work,  who  had  been  from  time  immemorial  in  the  service  of  the 
doctor,  and  after  his  death  in  that  of  his  daughter.  The  story  which 
this  lady  now  told  Mr.  Tod,  translated  out  of  the  gasping  and 
ejaculatory  form  in  which  it  was  related  to  him,  was  as  follows : — 

About  four  o'clock  that  morning  she  had  been  awakened  by  the 
sound  of  wheels  passing  along  the  road,  just  under  her  bedroom 
window,  followed  immediately  afterwards  by  a  shout.  She  jumped 
up,  and  looking  out  of  her  window,  she  saw  a  closed  post-chaise, 
drawn  up  about  sixty  or  seventy  yards  from  her  door,  in  the  Milna- 
thort direction.  A  bare-headed,  middle-aged  gentleman,  dressed 
in  black,  who  had  apparently  dismounted  from  the  conveyance, 
was  running  towards  lier  door,  closely  followed  by  two  other  men — 
the  one  a  slender,  gentlemanly-looking  man, in  grey  morning  clothes, 
the  other  a  rough,  sailor-looking  character.  The  gentleman  in 
black  had  almost  reached  tiie  wicket-gate,  three  or  four  yards  in 
front  of  Miss  Beveridge's  door,  when  the  former  of  the  two  pur- 
suers overtook  him,  and  seizing  him  by  the  coat  tails,  he  at  once 
brought  him  to  the  ground  by  a  violent  side  twist.  The  poor  man 
uttered  a  loud  shriek  as  he  fell,  but  he  was  hardly  upon  the  ground 
ere  his  captor's  fingers  were  at  his  throat  The  third  man  had 
by  this  time  come  up,  and  he  at  once  drew  a  knife  from  his  waist, 
which  he  was  apparently  about  to  plunge  into  the  prostrate  man's 
breast.  But  the  other,  still  holding  the  throat  with  one  hand, 
motioned  aside  the  weapon  with  the  other,  and  then  placing  hi;i 
knee  upon  his  victim's  chest,  and  applying  both  hands  again  to  his 
throat,  he  proceeded  to  strangle  iiim.  Miss  Beveridge  saw  no 
more,  and  the  next  thing  she  remembered  was  Jean  bending  over 
her  and  mopping  her  head  with  a  wet  sponge.  Struggling  to  her 
feet,  she  rushed  again  to  the  window,  but  the  men  were  gone,  the 
carriage  too  had  disappeared,  not  a  vestige  or  trace  remained  of 
tl^e  horrible  scene  which  she  had  just  witnessed.  .Jean,  who  slept 
he  back  of  the  house,  had  not,  it  appeared^  heard  the  sound  of 
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the  passing  conveyance,  but  she  had  been  roused  by  the  crash  of 
the  looking-glassy  which  her  mistress  had  upset  in  falling,  and  she 
bad  at  once  hurried  in,  to  find  Miss  Beveridge  insensible  upon  the 
floor. 

**  And  how  long  did  it  take  her  to  bring  you  round  ?  "  inquired 
Mr.  Tod. 

**  About  four  or  five  minutes,  she  says." 

'*  And  you  looked  out  immediately  and  saw  nothing  whatever?  " 

"  Yes,  everything  had  disappeared." 

**  Ah,  quite  so,"  and  then  again,  after  a  longish  pause,  **  quite  so." 

Mr.  Tod,  as  has  been  stated,  was  procurator-fiscal,  and  although 
he  had  a  strong  suspicion  that  this  improbable  story  was  the  result 
of  some  nightmare,  or  at  most  of  some  hysterical  exaggeration  of  a 
drunken  brawl,  he  could  not  allow  such  a  circumstantial  narrative 
to  go  unsifted.  Accordingly  he  promised  to  come  out  to  inspect 
the  spot  immediately  after  breakfast,  and  meanwhile  he  cautioned 
Miss  Beveridge  to  mention  the  matter  to  no  one. 

"  You  may  depend  upon  that,  Mr.  Tod.  I  did  not  mention 
what  I  had  seen  even  to  Jean.  The  poor  body  would  be  afraid  to 
bide  in  the  house,  so  I  put  it  on  the  cheese." 

"On  the  what?" 

"  On  the  cheese.  Oh,  I  beg  pardon,  I  forgot  to  mention  that  I 
had  toasted  cheese  for  supper,  which  may  account  for  my  waken- 
ing so  easily.  You  know  my  Aunt  Eliza,  you'll  remember  her  ? 
No  I  Well,  she  was  married  to  an  Englishman,  and  when  I  sta3'ed 
with  them  at  Preston  we  always  used  to  have  toasted  cheese  for 
supper,  and  I  thought  I  would  like  to  try" — 

"  Oh,  well,  yes,  I  understand — enough  at  present — time  presses, 
you  know,"  and  the  lawyer  made  a  decided  motion  towards  the  door. 

'*  H'm  ! "  murmured  Mr.  Tod  when  he  had  dismissed  his  visitor  ; 
'^  these  last  details  cut  both  ways ;  it's  not  like  a  hysterical  woman 
being  so  reticent  and  cautious ;  but  toasted  cheese  for  supper !  in  a 
Christian  country ! " 

After  breakfast  Mr.  Tod  walked  up  to  Miss  Beveridge's,  and, 
pving  the  pretext  to  Jean  of  having  a  new  gateway  made,  he  got 
Miss  Beveridge  out  to  show  him  the  spot  where  the  alleged  occur- 
rence had  taken  place.  Tiie  road  was  hard  and  baked,  and  it  was 
impossible  to  tell  whether  the  wheel-marks  were  those  of  convey- 
ances which  had  passed  the  previous  night,  or  whether  any  vehicle 
had  been  that  way  since  daybreak.  At  the  place  where  the 
chaise  was  said  to  have  stopped,  it  was  impossible,  from  the  number 
of  rough  stones  upon  the  road,  to  verify  that  part  of  the  story. 
Mr.  Tod  looked  in  vain  for  any  traces  of  a  struggle  at  the  place 
near  the  edge  of  the  road  which  Miss  Beveridge  pointed  out  as  the 
spot  where  the  man  had  been  thrown  to  the  ground.  He  saw 
nothing,  and  he  was  just  turning  away  when  he  fancied  he  noticed 
something  glittering  under  a  tuft  of  grass  at  the  verge  of  the 
roadwav. 
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"  See,  Miss  Beveridge,  is  there  nothing  on  the  other  side  of  the 
road  ?     They  may  have  rolled  over  that  way." 

Miss  Beveridge  went  over  to  look,  and  the  moment  her  back 
was  turned,  Mr.  Tod  stooped  and  picked  up  the  shining  article, 
which  he  slipped  into  his  pocket.  It  was  a  gentleman  s  sboe- 
buckloy  of  the  style  usually  worn  at  that  period. 

**  Now,  I  must  see  Jean,"  said  Mr.  Tod  at  l^iif.  "  She'll  be 
round  at  the  back,  I  daresay ;  **  and  he  went  round  towards  the 
back  of  the  house. 

"Are  ye  thaur,  Jean?"  he  shouted,  on  reaching  the  back 
premises. 

In  a  minute  or  two  Jean  appeared  at  the  scullery  door. 

"  Jean,  wumman,"  began  Mr.  Tod,  "  this  is  an  awfy  biziness 
aboot  the  lassie  Lawson ; "  and  he  mentioned  the  name  of  an 
**  unfortunate  "  who  had  been  to  consult  him  the  previous  evening. 

''Deed  ay,  sir,  it's  jist  shamefy;  her  pnir  mither*s  like  tae 
break  her  hert — the  hissy  1 " 

'*  She  putts  the  blame  on  Jock  Lowrie." 

''  So  A'  heerd,  and  A'  dinna  wunner  't ;  he's  an  ill  loon,  that 
Jock." 

"  Ye'll  a  seen  them  thegithert " 

"  Ay,  twarry  times." 

"  That's  jist  what  A'  was  gaun  tae  speer  aboot,"  said  the  lawyer. 
"  Ye  maun  tell  me  a*  ye  ken  ;  "  and  he  proceeded  to  take  a  brief 
precognition  in  the  cause  Lawson  v.  Loivrie,  in  which,  as  he  knew 
very  well,  Jean  was  able  to  supply  him  with  no  assistance  which 
could  not  have  been  rendered  equally  well  by  any  man  or  woman 
in  the  parish  of  Orwell. 

''  The  Missis  is  no'  lookin'  weel  the  day,"  said  the  lawyer  at  last, 
making  a  turn  as  if  to  go. 

"D'ye  think  no?"  replied  Jean,  who  had  been  all  volubility 
upon  the  subject  of  Miss  Lawson's  misfortune,  but  who  at  once 
became  cautious  when  the  subject  of  inquiry  came  nearer  home. 

**  She's  no'  bin  complainin' ?  " 

"  She's  no'  the  complainin'  kind." 

There  was  no  use  beating  about  the  bush  further,  so  the  lawyer 
went  straight  to  the  point. 

"  That  must  hae  bin  an  awfy  turn  she  had  i'  the  nicht,  puir 

body  ?  " 

"Oh,  she  tellt  ye  aboot  that,  did  she?"  replied  Jean,  whose 
respect  for  her  mistress  at  once  fell  50  per  cent.  "  Young  folks 
is  aye  indiscreet." 

"Ou  ay,  she  tellt  me  a'  aboot  it.  Ye  maun  hae  bin  awfy 
Bkeered.  Mind  ye,  it's  a  serious  biziness,  onybody  bein'  half-an- 
'oor  in  a  f aintin'-fut." 

"  Half-an-'oor  I  wha  said  onything  aboot  half-an-'oor?  She 
wasna  aboon  five  minits." 

**  Ay,  was  that  a'  ?  but  hoo  d'ye  ken  that  ?  " 
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"  A'  heered  her  fa',  and  A'  run  ben,  and  she  cam*  roon'  to  hersel' 
in  aboot  fower  minits,  or  maybe  five  at  maist." 

*'  Pair  body  I  and  what  did  she  dae  when  she  cam'  roon'  ?  *' 

*'  She  ran  tae  the  winday,  jist  as  if  she  war  chokin'  like." 

"  Ye  didna  hear  onything  afore  she  fa'd,  onything  that  could 
maybe  hae  disturbed  her  like  ?  " 

"  Naw,  naethin'  ava.  A'  heerd  nought  till  A'  waukened  wi*  the 
lookin'-gless  gaun  bang.  Man,  it's  a  peety  tae  see't ;  that  gless 
cost  twa  pun'  ten  jist  fower  year  syne,  come  Martinmas." 

This  was  all  the  information  that  was  to  be  got  out  of  Jean, 
and  having  once  more  hailed  Miss  Beveridge,  and  cautioned  her 
to  mention  the  matter  to  no  one,  the  lawyer  went  his  way. 

Mr.  Tod  was  now  confirmed  in  his  belief  that  the  story  of  Miss 
Beveridge  was  the  result  of  some  nightmare  or  delusion.  It  was 
a  most  unlikely  story  to  begin  with,  and  no  traces  of  a  8cu£9e 
were  discernible  near  the  place  indicated.  The  statement  of 
Jean,  too,  made  it  clear  that  Miss  Beveridge  was  not  more  than 
five  minutes  absent  from  the  window,  and  nothing  could  be  more 
improbable  than  that  at  one  moment  a  man  should  be  seen 
strangling  another  upon  the  public  highway,  and  that  just  five 
minutes  after  all  traces  of  victim  and  assassin  should  alike  have 
disappeared  from  view.  But  there  remained  the  shoe-buckle,  and 
that  detail  was  just  sufficient  to  forbid  Mr.  Tod  dismissing  the 
matter  altogether  without  further  investigation.  Inquiries,  how- 
ever, both  at  Milnathort  and  Kinross  tended  further  to  discredit 
Miss  Beveridge's  story.  Nobody  in  Milnathort  had  seen  or  heard 
anything  of  a  conveyance  that  morning.  The  testimony,  too,  of 
the  groom  at  the  6reen  Inn,  Kinross,  was  conclusive  that  no 
A'ehicle  had  passed  through  Kinross  in  either  direction^  for  he  had 
been  up  before  four  that  morning,  to  supply  a  relay  of  hoi*ses  to 
an  express  messenger  with  despatches  from  the  fleet  in  the  North 
Seas.  The  messenger  had  not  arrived, — no  doubt  the  vessel 
bearing  the  expected  despatches  had  been  unable  to  make  the 
Moray  Firth  owing  to  the  westerly  winds, — and  from  half-past 
three  onwards,  for  many  hours,  no  conveyance  had  passed  Kinross 
that  morning.  Mr.  Tod  was  able  to  make  all  these  inquiries 
without  exciting  any  comment,  for  in  those  days,  when  the  road 
was  the  only  highway,  and  when  serious  crime  was  more  frequent 
in  the  provinces  than  is  now  the  case,  the  public  prosecutor  had 
constant  occasion  to  make  inquiries  concerning  passing  convey- 
ances and  their  occupants. 

On  the  day  following  the  events  above  related,  Edinburgh  was 
shocked  by  the  news  of  the  brutal  mifrder,  on  the  road  near 
Dunkeld,  of  Mr.  Wylie,  a  well-known  Clerk  to  the  Signet.  Mr. 
Wylie  was  agent  and  factor  for  a  large  estate  a  few  miles  south 
of  Dunkeld,  on  the  Birnam  side  of  the  river,  and  he  had  gone 
north  to  collect  the  rents.     After  the  collection  he  had  dined,  as 
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was  his  castom,  with  the  proprietor;  he  was  then  pat  across 
the  river  to  the  Dunkeld  side,  and  he  started  to  walk  to  the  inn 
at  Dnnkeld,  where  he  had  put  np  for  the  two  nights  of  his  sojourn 
in  the  district.  He  never  reached  the  inn,  and  nothing  more  was 
heard  of  him.  bat  his  hat  was  found  next  morning  floating  in  the 
river  near  Delvine.  Snspicion  fastened  upon  an  Italian  who  had 
been  seen  at  Dunkeld  the  previous  dav.  He  was  arrested  at 
Perthy  and  the  worst  suspicions  were  fully  confirmed  by  the 
discovery  upon  his  person  of  a  pocket-book  and  watch,  which 
were  identified  as  having  belonged  to  Mr.  Wylie,  and  of  which 
the  Italian  could  give  no  better  account  than  the  oft-told  tale  of 
having  found  them  upon  the  road.  No  trace  was,  however,  dis- 
covered of  the  money-bag  with  £1500  of  rent  collected  that  day 
by  Mr.  Wylie,  which  the  Italian  had  doubtless /^/an^  somewhere 
near  at  hand* 

Four  weeks  had  passed,  and  nothing  had  occurred  to  suggest  to 
Mr.  Tod  that  there  was  any  substantial  basis  for  Miss  Beveridge's 
narrative,  which  indeed  now  remained  in  his  memory  only  as  a  pain- 
ful recollection  of  a  wasted  morning  and  a  striking  illustration  of 
the  mischievous  consequences  of  the  disregard  of  the  most  elemen- 
tary laws  of  health.  Meanwhile  the  proofs  of  the  guilt  of  the  Italian 
accused  of  Wylie's  murder  had  accumulated  \iith  overwhelming 
force.  A  blood-stained  knife  was  found  in  his  pocket,  and  the  hairs 
which  adhered  to  it  corresponded  in  colour  to  those  of  Mr.  Wylie. 
Blood-stains,  too,  were  found  upon  the  Italian's  clothes.  Traces 
of  blood  were  found  upon  the  road  near  Dunkeld,  and  there  were 
marks  of  footprints  down  to  the  river  near  the  spot,  some  of  which 
seemed  to  correspond  with  those  of  the  Italian,  whilst  the  mud 
upon  his  trousers  was  of  the  same  colour  and  quality  as  the  mud 
upon  the  edge  of  the  water.  Already  the  gamins  of  Edinburgh 
and  Perth  were  holding  mock  hangings  of  Gasparini. 

It  happened  one  day  at  this  time  that  Mr.  Thorn,  the  proprietor 
of  an  estate  a  mile  or  two  to  the  west  of  Kinross,  was  out  in  the 
afternoon  in  quest  of  a  shot  at  a  cushie  or  a  rabbit,  for  the 
shooting  season  proper  had  not  yet  begun.  He  had  wandered  a 
little  off  his  ground,  but  in  these  days,  when  game  was  not  much 
preserved,  and  when  the  right  of  shooting  was  of  np  commercial 
value,  neighbouring  proprietors  often  indulged  one  another  with 
liberty  to  shoot  over  each  other's  ground.  Mr.  Thorn  had  wounded 
a  hare,  which  hobbled  away  towards  a  neighbouring  covert.  He 
followed  up,  expecting  every  moment  to  see  the  hare  drop,  but 
the  animal  held  on  wonderfully,  and  after  one  or  two  abortive 
efforts  to  cross  the  dyke,  it  at  last  managed  to  struggle  over  into 
the  wood.  Mr.  Thorn  crept  up  cautiously,  hoping  to  get  another 
shot  at  it.  On  gaining  the  edge  of  the  thicket,  he  saw  the  hare 
sitting  within  easy  siiot,  and  he  at  once  raised  his  gun  to  give  the 
^oiij)  de  grac:.     But  just  as  he  was  about   to  pull  the  trigger, 
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something  caught  his  eye  away  beyond  the  hare,  but  directly  in 
the  line  of  fire,  and  he  lowered  his  gun.  "  Yes,"  he  murmured, 
peering  through  the  trees,  "there's  somebody  there.  By  Jove, 
that  fellow  has  had  a  lucky  let-ofF,  and  he's  lost  me  that  hare  too," 
for  the  hare  had  meanwhile  hirpled  away  deeper  into  the  wood. 

Mr.  Thorn  determined  to  cross  into  the  wood,  to  see  if  he  could 
not  get  another  chance  of  picking  up  his  wounded  quarry.  The 
fence  was  an  awkward  one,  for  he  nad  to  descend  into  a  ditch, 
and  then  to  climb  up  the  bank  and  over  the  wall  at  the  other 
side.  On  gaining  the  wood,  Mr.  Thorn  advanced  in  the  direction 
in  which  the  hare  had  disappeared,  and  to  his  surprise  he  found 
that  the  stranger  who  had  spoilt  his  sport  had  meanwhile  de- 
camped. Not  a  trace  of  him  was  to  be  seen.  Mr.  Thorn  tried 
to  follow  up  the  hare,  but  without  success,  and  he  returned  home- 
wards with  none  the  kindliest  of  feelings  towards  the  stranger 
who  had  robbed  him  of  his  soup. 

Next  day,  Mr.  Chalmers,  one  of  Mr.  Thorn's  tenants,  came  along 
in  the  evening  to  pay  his  rent.  It  was  always  Mr.  Thorn's  custom 
on  these  occasions  to  take  a  glass  of  something  hot  with  his  tenant ; 
so,  after  business  had  been  disposed  of,  he  invited  Mr.  Chalmers 
to  partake. 

"But  A'U  be  keepin'  ye  frae  yer  freens,  A*  doot,"  said  Mr. 
Chalmers. 

"  Whaten  freens,  Jeemes,  man  t  " 

**  A'  thocht  ye  had  companee  the  noo.  A'  seen  a  gentleman  the 
day  i'  the  wud  by  Dirley  yont,  an'  A'  thocht  he'd  bin  stoppin*  here, 
for  a'  the  itlier  big  folks  are  awa*  the  noo,  ye  ken." 

Mr.  Thorn  questioned  Chalmers  with  regard  to  this  stranger, 
and  it  appeared  that,  happening  to  pass  the  wood  in  question  in  the 
coarse  of  the  afternoon,  he  had  seen  a  stranger  of  gentlemanly 
appearance  sitting  upon  the  trunk  of  a  fallen  tree,  and  had 
concluded  that  he  was  a  visitor  of  Mr.  Thorn's  out  there  for  an 
afternoon  stroll. 

Next  morning  Mr.  Thorn  was  walking  about  by  the  side  of  his 
house  enjoying  a  whiff  when  his  eyes  fell  upon  Dirley  Wood  in  the 
distance,  and  his  thoughts  at  once  reverted  to  the  mvsterious 
stranger  who  seemed  to  have  made  that  spot  his  haunt.  Several 
times  he  tried  to  dismiss  the  subject  from  his  mind,  but  it  always 
drew  over  him  again  with  a  strange  fascination,  and  his  eye 
wandered  away  to  the  wood  across  the  fields.  "  Let  me  see,"  he 
said  at  last,  "  I'm  not  due  at  that  meeting  at  Kinross  until  half- 
past  eleven  ;  I've  just  time  to  take  a  run  across  and  see  if  our 
friend  is  at  home  this  morning."  Mr.  Thorn  approached  the  wood 
in  the  same  direction  in  which  he  had  pursued  the  hare,  and 
reaching  the  edge  he  peered  in  tiirough  the  branches.  **  No;  he's 
not  there ;  but,  let  me  see,  was  that  the  place  ?  No ;  it  was  a  little 
further  over.     Yes,  by  Gad,  there  he  is  again." 

Mr.  Thorn  was  looking  at  the  man  aslant  across  the  wood,  and 
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he  peiceiTed  that  by  going  aloug  a  little  way  opposite  to  where  the 
man  was  sitting  he  could  get  a  mach  better  view  of  him.  Between 
the  place  where  Mr.  Thorn  stood  and  a  spot  exactly  opposite  the 
stranger,  where  there  was  another  gap,  it  was  impossible  to  see 
into  the  wood  owing  to  the  thick  growth  of  underwood  along  the 
edge.  Mr.  Thorn  paused  just  before  reaching  the  gap  and  peered 
through  the  verge  of  the  undergrowth.  The  stranger  was  sitting 
upon  the  trunk  of  a  fallen  tree  at  not  more  than  twenty-five  paces 
distant,  and  looking  straight  in  the  direction  of  the  gap. 

**  Well,  he  has  got  little  enough  to  do,  I  should  say,**  muttered 
3Ir.  Thorn  ;  *' and .  sitting  without  a  hat,  too,  this  damp  morning. 
I  must  try  and  draw  him ;  **  and  emerging  from  cover,  Mr.  Thorn 
planted  himself  in  the  gap. 

"  Good  morning,  sir,"  he  began. 

There  was  no  reply. 

*'  I  say,  sir ;  I  wish  you  good  morning,  sir.  If  s  a  veiy  fine  day, 
sir,'*  shouted  Mr.  Thorn. 

Still  no  response. 

"  Poor  fellow,**  murmured  Mr.  Thorn,  **  it  is  quite  clear  that  he 
is  off  his  head.  I  must  speak  to  Tod  about  this  at  once ; "  and  he 
turned  away,  for  it  was  time  to  bethink  himself  of  the  meeting  at 
Kinross. 

Later  in  the  forenoon  Mr.  Thorn  had  an  opportunity  of  speak- 
ing to  Mr.  Tod  in  private,  and  he  inquired  whether  he  had  received 
any  information  or  a  lunatic  of  gentlemanly  appearance  being  at 
large,  and  he  then  went  on  to  explain  what  had  been  seen  in 
Dirley  Wood.  Mr.  Tod  had  received  no  information  which  threw 
light  upon  the  matter,  but  of  course  he  felt  bound  to  look  into  the 
affair. 

"  m  tell  you  what  it  is,  Tod.  You'll  come  out  and  try  pot  luck 
with  me ;  it's  Saturday,  you  know,  and  I'll  show  you  the  gentle- 
man that  you  may  judge  for  yourself .** 

Mr.  Tod  agreed  to  go. 

Dinner  was  at  halt-past  three,  and  there  was  an  hour  to  spare 
beforehand,  so  the  two  gentlemen  walked  over  to  Dirley  Wood  to 
see  if  the  stranger  was  again  to  be  found.  As  they  neared  the 
wood  Mr.  Tod  hazarded  a  confident  prediction  that  the  stranger 
would  not  be  forthcoming,  and  that  consequently  their  walk  would 
be  in  vain  ;  but,  not  being  a  betting  man,  and  being  constitution- 
ally cautious,  he  declined  Mr.  Tliorn's  invitation  to  back  his  opinion 
to  the  extent  of  a  crown.  Mr.  Thorn,  who  knew  the  exact  spot, 
was  at  the  edge  of  the  wood  a  moment  sooner  than  his  companion. 
"  You've  saved  that  crown,"  he  murmured,  as  he  peered  through 
the  branches,  "  a  single  step  this  way,  and  you  have  him  full  in 
view."  The  two  friends  placed  themselves  in  the  gap,  and  there, 
full  in  front  of  them,  sat  the  strange  gentleman  in  the  same  seat 
as  before.  He  was  a  man  apparently  just  past  middle  life,  tall  and 
handsome,  with  a  fine  open  forehead,  and  a  bald  head  fringed  ^\ith 
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(lark  grey  hair.  His  clothes  were  black,  though,  as  was  natural 
in  view  of  the  kind  of  life  he  seemed  to  be  leading,  they  were 
much  mud-bespattered  and  bedraggled. 

"  There's  a  fine  afternoon,  sir,"  said  Mr.  Tod. 

The  stranger  made  no  response. 

"  It's  of  no  use,  I  tell  you,"  said  Mr.  Thorn,  "  he  won't  answer.'* 

*'  Well,  at  all  events,  let  us  go  over  and  stir  him  up,"  said  the 
Fiscal. 

The  two  friends  descended  into  the  ditch  and  scrambled  up  the 
bank  over  into  the  wood. 

**  Hullo !  I  say,  he's  bolted  1 "  exclaimed  Mr.  Thorn  when  they 
had  reached  the  inside  of  the  wood. 

The  stranger  had  indeed  disappeared  the  moment  the  two  friends 
proceeded  to  cross  into  the  wood,  and  although  they  hurried 
forward  he  was  too  agile  or  too  cunning  for  them,  for  they  were 
unable  to  ascertain  even  the  direction  he  had  taken. 

"  This  is  a  very  serious  business,"  said  Mr,  Tod,  as  they  turned 
to  give  up  the  chase ;  "  I  must  have  men  out  to-morrow  to  search 
the  wood, — ^in  fact,  I  don't  know  but  what  I  ought  to  go  back  to 
Kinross  at  once  for  the  purpose." 

"  Oh,  no!  come,  my  dear  Tod;  dinner,  you  know,  is  dinner,  even 
though  that  poor  chap  gets  none.  He  looks  wonderfully  fresh, 
and  I  daresay  he  will  keep  for  another  night." 

Mr.  Tod  was  constrained. 

Mr.  Thorn's  family  were  from  home,  so  there  were  just  the 
two  friends  at  dinner.  Throughout  the  meal  and  the  after-dinner 
potation  the  conversation  again  and  again  reverted  to  the  same 
subject.  The  mysterious  stranger  seemed  to  exercise  a  fascinating 
influence  over  both  gentlemen. 

^' There  is  one  circumstance,"  said  Mr.  Tod,  as  he  dismissed 
a  glass  of  port,  *'  There  is  one  circumstance  from  which  I  infer 
that,  though  the  stranger  haunts  the  wood,  he  has  access  to  some 
civilized  place  of  abode." 

**And  what  is  that?  "  inquired  Mr.  Thorn. 

"  I  had  a  good  look  at  him — a  particularly  good  look — the  sun 
was  just  on  his  face,  and,  unless  I  am  very  much  mistaken,  he  must 
certainly  have  shaved  within  the  last  forty -eight  hours ;  his  chin 
was  quite  smooth." 

"  Tod,"  said  Mr.  Thorn  gravely,  "  Tod,  you  are  a  born  lawyer. 
Another  glass  of  the  port,  it  will  do  you  no  harm ;  or  would  you 
rather  have  something  hot  now  ?  " 

It  was  wearing  towards  seven  o'clock  when  Mr.  Thorn  at  length 
rose. 

"  I'll  tell  you  what  it  is,  Tod ;  it's  a  beautiful  evening,  and 
there  are  still  three  hours  of  light.  Let  us  take  a  stroll  over  to 
Dirley  and  see  if  our  gentleman  is  going  to  roost  on  his  perch,  or," 
he  added  with  a  smile,  *'  if  he  has  betaken  himself  for  the  night  to 
some  more  civilized  place  of  abode." 
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Mr.  Tod  was  quite  agreeable,  and  the  two  friends  started — ^Mr. 
Thorn  for  the  third  time  that  day — ^to  walk  over  to  Dirley  Wood. 
A  glance  through  the  underwood  satisfied  them  that  the  stranger 
had  resumed  his  solitary  post  Before  disclosing  themselves  at 
the  gap  the  two  friends  held  a  brief  consultation.  It  was  agreed 
that  Mr.  Tod  should  show  himself  at  the  gap  as  before,  in  order 
to  attract  the  man's  attention,  whilst  Mr.  Thorn  should  go  round 
and  get  into  the  thicket  by  the  other  side,  and  so  try  to  steal  up 
upon  him  unawares. 

"  If  he  breaks  cover  he  will  come  in  your  direction,"*  whispered 
Mr.  Thorn  ;  *^  and  in  any  case  you  will  keep  a  sharp  look-out  and 
see  which  way  he  takes." 

The  wood  was  not  a  large  one,  and  Mr.  Thorn  soon  made  the 
necessary  detour.  Being  familiar  with  the  ground,  he  then  took 
a  bee-line  for  the  fallen  tree,  where  the  stranger  was  seated,  and 
stole  quietly  up  towards  it.  But  when  he  got  near  the  tree,  Mr. 
Thorn  perceived  that  the  man  was  gone.  Mr.  Tod  was  at  his 
post. 

"  Hulloa,  Tod,"  cried  Mr.  Thorn,  "  where  is  he  ? " 

**  He's  gone." 

"  The  deuce  he  is,  but  which  way  did  he  go  ?  " 

"  I  can't  say." 

**  You  can't  say  1  Why,  where  were  vour  eyes !  You  haven't 
been  taking  a  nap,  have  you  ?  "  shouted  !Mr.  Thorn,  who  began  to 
think  that  after  all  Mr.  Tod  had  been  less  abstemious  than  bis 
host  had  imagined. 

"No,"  replied  Mr.  Tod,  looking  very  foolish,  "but  he  just 
slipped  away  somehow,  and  disappeared  amongst  the  trees*  I 
can  t  really  say  which  way  he  took." 

**But,  dear  me,  you  can  see  twenty-five  yards  clear  in  any 
direction  round  the  place  where  he  was  sitting.  You  must  ha%'e 
seen  whether  he  went  to  the  right  or  the  left.  Let  me  see,  where 
were  you  standing  *?  "  said  Mr.  Thorn,  who  had  now  advanced  to 
the  dyke,  and  was  quite  provoked  at  the  stupidity  of  the  Fiscal. 
So  saying,  he  scramoled  over  the  dyke,  and  placed  himself  in  the 
position  Mr.  Tod  had  occupied.  '*  Now,  don't  you  see,"  he  con- 
tinued, pointing  to  the  open  spaces  round  the  fallen  tree,  "  how 
could  you  fail  to —  But  why,  wha — what  the — there  the  fellow 
is  again  1 " 

The  stranger  had  returned  and  resumed  his  seat  the  moment 
Mr.  Thorn  quitted  the  wood. 

{To  be  continued.) 
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NO.  XVI. 

With  the  development  of  the  powers  of  tlie  Justiciars,  and  the 
creation  of  regular  forais  of  process,  the  abuses  which  stood  in 
the  way  of  even  justice  for  all  men,  high  or  low,  were  brought 
into  broad  relief,  and  their  iniquity,  though  perhaps  neither  much 
greater  or  less  than  it  had  been  for  a  century  or  more  before 
King  James  IV.*s  reign,  nevertheless  became  more  conspicuous  by 
very  contrast.  Feeble  though  the  central  authority  was  in  the 
early  days  of  the  sixteenth  centuir,  it  is  written  plainly  on  the 
pages  of  history  that  the  bulk  of  the  community,  from  tlie  proud 
nobles  around  the  court  to  the  sturdy  townsfolk  with  their  valued 
privileges  in  the  many  burghs  over  the  kingdom,  would  at  once 
side  with  the  king  and  his  representatives  to  put  down  any  resist- 
ance taking  the  form  of  defiance  of  the  law,  the  nobles  partly  from 
mutual  jealousy,  the  burghers  from  experience  of  the  disastrous 
consequences  to  their  civic  privileges;  and  in  this  way  it  came 
to  pass  that  attempts  at  independence,  like  those  made  not  so  many 
years  before  by  the  Lord  of  the  Isles  and  others,  were  terminated 
as  much  by  the  want  of  sympathy  and  support  as  by  the  prowess 
of  the  king's  officers,  when  once  the  royal  authority  was  boldly 
asserted,  and  royal  forces  took  the  field.  Wfe  have  already  dwelt 
upon  the  evils  of  hereditary  jurisdictions,  which  continued  to  grow 
and  spread  like  a  perfect  Upas  tree  over  the  land ;  but  the  piety 
and  superstition  of  James  IV.  had  been  adding  to  the  wealth  and 
domains  ot  the  Church,  thus  developing  another  infiucnce  in  its  way 
quite  as  grave  an  obstacle  to  the  due  administration  of  the  criminal 
law:  for  the  arrogance  of  the  ecclesiastical  system,  it  must  bo 
remembered,  claimed  for  all  Churchmen,  and  ni  some  cases  also 
for  those  who  were  tenants  and  dependants  of  the  Church,  an  ex- 
emption from  the  jurisdiction  of  any  but  ecclesiastical  courts. 

Among  many  instances  of  the  enforcement  of  such  claims,  we 
may  mention  that  of  Gavin  Lindesay,  of  whom  it  is  recorded  that 
he  was  replegiated  to  the  ecclesiastical  court  and  jurisdiction  of 
the  Lord  Archbishop  of  Glasgow  by  Master  Richard  Both  well, 
the  Prelate's  commissioner :  "  Magister  Ricardus  Boithwile, 
comissarins  Domini  Glasfi^uensis,  replegiavit  Magistrum  Gavinum 
Lindesay  ad  forum  et  jtidicium  ecclesie."  The  accused  was  thus, 
on  26th  June  1509,  withdrawn  from  the  trial  to  which  he  had 
been  cited  at  Edinburgh,  before  Andrew,  I^ord  Gray,  Justiciar 
South  of  the  Forth.  And  again,  on  16th  August  of  the  same  year, 
with  David,  Lord  Kennedy,  Deputy  Justiciar  and  locum  tenens 
of  Lord  Gray  (then  described,  however,  as  Justiciar  Noi^th  of  the 
Forth),  we  read  how  John,  procurator  of  St.  Andrews,  replegiated 
to  the  Church  courts  Robert  Menteith,  chaplain:    ''Johannes, 
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procurator  Sancte  Andree,  replegiavit  Magistram  Robertam 
Aleneteth  capellanum  ad  fomm  eccIesiasticoiiL'*  Lord  Gray 
presided  also  at  a  Court  in  Edinburgh,  on  tbe  7th  August  1509, 
when  he  appears  to  have  acted  not  only  as  the  king's  Josticiar, 
but  also  as  that  of  the  Archbishop  of  Glasgow,  being  specially 
empowered  to  exercise  these  judicial  powers  in  the  Reality  of 
Glasgow  by  commission  from  tlie  Prelate.*  The  terms  used  show 
this  distinctly  enough, — **  justiciar! us  in  hac  parte  Reverendissimi 
Domini  Jacobi,  Glasguensis  Archiepiscopi,  per  suam  commis- 
sionem  specialiter  constitutis."  We  may  imagine  what  the 
administration  of  justice  must  have  been  when  such  a  special 
commission  was  required,  though  probably,  at  the  time,  it  was  a 
valuable  concession  by  the  Church  dignitary  in  favour  of  a  lay- 
man. On  the  9th  and  26th  July,  a  deputy,  in  the  person  of 
Alexander  Lauder,  Provost  of  Edinburgh,  sat  there  for  the  Jus- 
ticiar; and  it  may  incidentally  be  mentioned  that  the  records 
supply  us  with  tiie  names  of  Alan  Sympile,  James  Hamyltoun  of 
Shewfelde,  and  Patrick  Agnew,  as  Sheriffs  of  Lanark.  Renfrew, 
and  Wigtown  shires  resjieciively  at  this  date.  LonI  Gray,  when 
presiding  at  Edinburgh,  on  22nd  August  1509,  is  again  found  in 
possession  of  a  special  commission,  no  doubt  proceeding  from  the 
kii^,  to  enable  him  to  deal  with  Admiralty  matters. 

The  Justiciar,  at  his  Court  on  1st  September  1509,  and  at 
another  which  preceded  it,  had  been  much  occupied  in  relation  to 
tiie  murder  of  one  George  B^rere,  for  which  Patrick  M^Clellan  of 
Gelston  (Gilestoune)  and  others  were  denounced  rebels.  The 
record  supplies  us  with  the  precise  terms  of  the  warrant  by  which 
this  %vas  done : — 

"Rex. 

"  Mester  James  Henrisoan,  we  charjire  yoa  that  incontiiient  eftir  tbe  sycht  of 

this  precep  that  ze  pat  Petryk  Maklellane  and  his  compliceB,  to  be  put  to  onre 

home  eftir  the  tenor  of  oar  dowm  fj^u  upon  hime,  in  to  oore  towbytbt 

(Tolbooth)  of  Edynbrycht,  and  this  ze  liff  nocht  ondou  is  ze  wyl  ansare  to  wa. 

"  James." 

There  were  Courts  of  the  Justiciar  held  in  the  capital  on  the 
19th,  22nd,  and  24th  of  November  in  the  same  year.  At  the 
first  of  these  Lord  Gray  sentenced  to  death  Andrew  Crosar,  con- 
victed of  various  murders,  and  also  of  communings  of  a  treason- 
able character  with  Englishmen.  We  may  fairly  infer  that  the 
latter  charge  was  in  those  days  regarded  as  the  most  serious,  and 
led  surely  to  the  execution  of  the  criminal.  At  the  next  Court 
another  special  commission  for  the  Regality  seems  to  have  been 
granted  by  the  Archbishop  of  Glasgow.  A  man  bearing  the  curious 
name  of  Alexander  Lecprevik,  younger  of  that  Ilk,  was  convicted  of 
murder^  sentenced  to  be  beheaded,  and  amongst  the  assize  we  find 
**  Alexander  Lauder  de  .  .  .  miles."  Pitcaim  conjectures  "  Bass'* 
to  fill  this  hiatus,  but  that  must  be  an  error,  as  the  Laird  of  Bass  at 

5s  time  was  Robert.    We  are  disposed  to  think  this  was  the 
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Alexander  Lauder,  Provost  of  Edinburgh,  an«l  Deputy-Justiciar 
already  mentioned,  and  that  **  BIythe"  would  properly  supply  the 
missing  word.  A  man  of  the  same  name  was  subsequently  among 
the  grim  list  of  the  dead  at  Flodden.  Lecprevik  the  criminal, 
however,  seems  ultimately  to  have  escaped  the  penalty  of  the  law, 
for  the  records  of  the  Privy  Seal  have  preserved  a  "  Letter  of 
Rehabilitatioune "  to  Alexander  "  Lekprevik,"  in  this  form  : — 
'*  Forsamickle  as  the  said  Alexander  wes  accusit  for  art  and  part 
of  the  cruell  slauchter  of  umquhile  George  Hanmyltoun,  and  wes 
convict  of  the  sammvn  be  ane  Assise,  and  thairfore  dome  wes 
gevin  in  the  Tolbuth  of  Edinburgh  that  the  said  Alexander  suld 
be  dampnit  to  dede  for  art  and  part  of  the  said  slauchter,  etc.  .  .  • 
And  now  for  certane  gude  causis,  and  iither  consideracionis 
moving  our  mynde,  we  haif  reabillet  (restored)  the  said  Alexander 
to  liis  gude  fame  and  honour,  and  alse  has  maid  him  lauchfull,  be 
tliir  our  letteris,  to  excerse  (exercise)  all  lauchful  dedis  in  juge- 
ment  and  outwithe,  and  to  bruk  and  joise  all  dignateis,  officis, 
landisy  rentis,  possessionis,  and  gudis,  alse  fre  as  he  did  before  the 
committing  the  said  slauchter."  It  will  of  course  be  noticed,  from 
the  terms  of  this  remission,  that  the  Justiciar  sat  in  the  old 
Tolbooth  as  a  Court-house.  It  is  also  apparent  that  sentence,  in 
those  days,  as  might  be  expected,  was  not  by  any  means  closely 
followed  by  execution,  for  the  •*  dome "  had  been  pronounced  on 
22nd  November,  and  the  pardon  bears  date  Februarj'  2nd.  There 
is,  however,  reason  to  believe  that  Lecprevik  and  his  accomplices 
may  have,  to  begin  with,  compounded  with  the  officers  of  the 
Crown  for  their  offence,  and  the  development  of  their  story  leads 
to  the  conclusion  that  they  had  powerful  friends.  At  the  end  of 
the  list  of  assize  there  comes  a  note  thus  addressed :  '^Confratri  suo 
Johanni  Lausone." 

"  JommE, 
'*  I  pray  you  passe  to  my  Lorde,  and  baife  the  bukis  with  you,  anentis  the 
uuIawiB  perteniDg  to  the  Larde  of  Lekpreyik  and  his  complicis,  and  put  it  furth 
of  the  bukis  with  his  aviso ;  and  bring  me  word  as  ye  do :  for  my  Lord  Eglin- 
toune  will  not  ende  quhill  he  has  your  actis  destroit.  Item,  ye  shall  discharge 
tfair  unlawis  becaus  thai  hare  componit  with  my  Lord  Thesaurar,  and  he  has 
gevin  commande.  Ita  est  Thomas  Dicksoune." 

This  put  into  ordinary  language,  according  to  the  view  we  take 
of  ita  meaning,  was  a  note  by  one  of  the  officials  of  Court,  pro- 
bably a  Justice- Clerk  or  Treasurer-Depute,  to  his  colleai^ue, 
requesting  him  to  go  to  the  Justiciar  and  take  the  minute-booK  of 
the  Court  with  him,  and  to  get  the  judgment  against  the  Laird 
of  Lecprevik  and  his  accomplices  deleted  from  the  record,  with 
the  consent  of  the  Justiciar.  When  this  has  been  done,  TJiomas 
Dickson,  the  writer,  asks  his  brother  clerk  to  let  him  know,  for,  be 
adds  significant  ly»  the  Earl  of  Eglinton  will  not  rest  satisfied 
until  the  entry  has  been  cancelled.  In  conclusion,  he  mentions, 
uo  doabt  as  a  good  reason  to  be  urged  with  Lord  Gray  for  the 
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course  to  be  followed,  that  the  offenders  had  coihpoanded  with  the 
Liord  Treasurer,  with  whose  authority  apparently  he  writes.  Tlie 
allusion  to  the  '*  bakis,"  in  a  volume  itself  the  only  record  we 
possess  of  these  proceedings,  is  most  interesting  and  instructive, 
as  showing  that  the  disjointed  and  scattered  memoranda,  which 
now  represent  these  early  Books  of  Adjournal,  were  to  a  large 
extent  only  abstracts  intended  as  refreshers  to  the  memories  of 
financial  officers  in  dealing  with  their  accounts,  and  rendering 
roper  returns  of  the  fines  levied  by  them  officially.  The  real 
ooks,  if  we  had  them,  would  show  us  far  more  clearly  how  the 
Justiciars'  Courts  were  then  condncted,  but  no  doubt  they  were 
only  deemed  of  value  till  the  necessary  memoranda  had  been 
extracted  from  them  by  the  Lord  Treasurer's  officials,  to  check 
the  receipts  at  the  next  accounting. 

In  the  Court  of  24th  November  a  new  name  appears  on  the 
Justiciary  Bench,  for  Robert,  Lord  Erskine,  sat  then  as  Deputy- 
Justiciar.  The  sitting  in  some  respects  is  not  of  much  import- 
ance, but  a  curious  memorandum  in  the  reconls  is  worthy  of 
reproduction.  The  Earls  of  Eglinton  and  Glencaim,  and  various 
other  persons,  were  fined  sums  of  money  for  failing  to  enter  certain 
persons  to  underly  the  law  at  the  Court  of  the  Justiciar,  and  as 
these  were  all  concerned  in  the  murder  of  George  Hamilton,  they 
were  manifestly  accomplices  of  Lecprevik.  At  the  end,  however, 
of  the  brief  narrative  of  this  fact,  we  find  the  following: — 
"Memd.  That  my  Lord  Thesaurar  sende  (i.e,  sent)  for  John 
Lausone  and  gart  him  bring  the  buik  our  to  my  Lord  Abir- 
denis  stair;  ande  gaife  him  command,  befor  my  Lord  of 
Abirdene,  to  put  out  the  unlawis  aboue  written,  because  he  had 
componit  with  thame  for  the  unlawis;  and  bad  him  tak  ane 
memoriall  of  Maister  Thomas  Dicksoune  that  he  had  commandite 
etc."  From  this  it  would  appear  that  the  Bishop  of  Aberdeen,  for 
it  is  he  to  whom  reference  is  made,  was  one  of  the  Lord  Com- 
ponitors,  and  in  that  capacity  was  officially  to  be  made  aware  of  the 
settlement  made  by  the  Lord  Treasurer  in  connection  with  the  fines. 
The  entry  no  doubt  was  made  in  unler  to  serve  as  a  reminder  of  the 
arrangement  when  the  accounts  came  to  be  settled.  John  Lawson 
and  Thomas  Dickson  here  mentioned  are,  of  course,  the  same  persons 
already  referred  to  in  the  note  appendecl  to  the  Lecprevik  case  two 
days  before,  and  the  sequel  in  the  form  of  a  free  pardon  shows 
clearly  enough  the  powerful  influence  that  the  laird  possessed.  * 

On  15th  Febioiary  1509,  Andrew,  Lord  Gray,  was  again  holding 
his  Court  in  Edinburgh  as  Justiciar  South  of  the  Forth,  and 
Andrew  Ker  and  others  were  convicted  of  assembling  the  lieges  in 
force  at  the  burgh  of  Selkirk.  Their  offence  must  have  been 
serious,  for  they  are  described  as  armed  and  acting  '*  more  bellico/' 
besides  it  was  the  day  on  which  the  usual  Court  for  the  Sheriffdom 
of  Selkirk  ought  to  have  been  held.  In  the  light  of  those  days 
there    can    be    little   doubt    that  the  object  of   the  gathering 
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was  to  overawe  the  Sheriff  or  in  some  other  way  defeat  the 
ends  of  jastice.  It  may  be  interesting  to  give  the  assize  as  it  is 
recorded : — 


The  Erie  of  Eglmton. 
The  Erie  of  Cassilis. 
The  Lord  Drummond. 
The  Lord  Liudesav. 
The  Lord  AraDdale. 
The  Lord  Setoun. 
The  Larde  of  Drumlanrig. 


The  Larde  of  Lochinver. 
The  Larde  of  Baluery. 
The  Larde  of  Hirdmanstone. 
The  Larde  of  bone  Jedworthe. 
The  Larde  of  Riddale. 
William  Schaw  of  Polkemmet. 


The  Justice-General,  on  20th  Fehniaiy,  or  five  days  later,  sat 
when  one  Oswald  Porteous  was  tried  for  being  art  and  part  in 
various  murders,  and  for  complicity  with  Englishmen  and  "  pro- 
ditores  de  levin."  No  doubt  this  refers  to  the  ill  name  the  men  of 
Leven  in  Cumberland  had  acquired,  as  the  worst  of  the  Borderers 
on  the  English  side.  The  usual  fate  of  such  as  had  dealings  with 
those  beyond  the  Border  befell  Porteous,  who  was  convicted  and 
beheaded.  On  19th  March  Lord  Gray  was  to  be  found  at  his 
post  in  Edinburgh,  but  he  was  represented  in  the  following  year, 
A'iz.  on  10th  August  1510,  by  his  deputies,  Sir  Adam  Hepburn  of 
Craggis  and  Robert  Colville  of  Uchiltre.  The  latter  of  these  was 
the  successor  of  that  Sir  William  Colville  whose  slaughter  we  have 
already  seen  referred  to  in  the  remarkable  document  given  in  our 
last  number  as  a  sort  of  ideal  murder  in  those  times  when  ordinary 
murders  were  everyday  occurrences.  The  two  other  persons  who 
were  instanced  in  the  same  way,  namely,  William  Dalzell  of  tliat 
ilk  and  Joim  Carmiciiael,  were  deputes  of  Robert,  Lord  Crichton,  of 
Sanquhar,  Sheriff  of  Dumfries,  and  the  crime  was  connived  at,  if  not 
instigated  and  shared  in,  by  John,  Lord  Maxwell,  whose  influence, 
however,  is  found  to  have  been  sufiBciently  powerful  to  obtain 
remissions  for  some  at  least  of  the  accomplices.  Lord  Crichton 
had  fixed  a  Court  on  a  certain  day  to  be  held  at  Dumfries  **  for 
ministratione  of  justice  to  certane  personis  within  the  bondis  of  his 
office,"  the  day  named  being  the  last  of  July  1508 ;  but  such  was 
the  violence  of  the  feud  with  Lord  Maxwell,  that  he  did  not 
venture  to  come  to  the  burgh  to  hold  it  •'  without  warning,  sup- 
port, and  supple  of  his  frendis,"  "  as  well  apperit  fra  (from  the 
fact  that)  his  Deputis  war  cruelly  slane  in  the  executione  of  his 
office  and  balding  of  his  said  Court.*'  The  king,  indeed,  was  obliged 
to  issue  his  royal  permit  from  St.  Andrews  for  the  assembling  of  a 
force  to  enable  the  Court  to  be  held,  and  directions  were  accord- 
ingly issued  prohibiting  the  Justiciar,  the  Justice-Clerk,  and  other 
officers  from  taking  any  proceedings  against  Crichton  in  connection 
with  this  gathering  of  his  friends  to  protect  him. 

On  16tn  October  1510,  Lord  Gray  held  a  sitting  at  Edinburgh, 
when  the  Justiciar  and  the  Lords  of  Council  ordered  and  com- 
manded Lyon-King  of  Arms  to  deprive  John  Cowper,  one  of  the 
messengers-at-arms,  of  his  blazon,  on  account  of  his  having  failed 
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in  the  due  execution  of  bis  office,  and  for  contempt  of  Court,  in 
not  appearing  to  answer  on  the  previous  day  before  the  Justiciar 
and  the  Lords  of  Council  for  this  offence.  The  deprivation  is  said 
to  have  been  **  in  exempill  of  utheris,"  and  the  contempt  was 
visited  with  immediate  imprisonment,  to  last  until  "our  soverane 
lord  have  declarit  and  schawin  his  mynd  thairintill." 

The  extraordinary  uncertainty  and  inequality  in  the  administra- 
tion of  justice^  even  when  a  tried  and  experienced  Justiciar  like 
Lord  Gray  presided,  is  further  illustrated  by  the  occurrences  of 
November  4th,  6th,  and  9th  at  Edinburgh.  We  learn  from  the 
record  that  Patrick  Agnew,  Sheriff  of  Wigtoun,  had  been  '*  usurp- 
ing "  the  king's  authority,  and,  without  any  commission  to  that 
effect,  had  "  put  Thomas  Porter  to  the  knowledge  of  an  assise," 
accusing  him,  "per  coloratam  justificatam,"  of  the  slaughter  of  a 
certain  person  of  which  he  really  was  guilty,  but  the  Sheriff 
accepted  "feyis"  (fees)  and  money  and  let  him  off.  The  penalty 
for  so  grave  an  offence  was  a  fine  of  live  merksl  Yet  we  read  a 
little  further  on  how  Patrick  M*CIelIane  of  Gilstoune,  having  been 
found  guilty  of  the  stouthrief  of  twenty  oxen  from  the  same 
Patrick  Agnew  and  his  servants,  sub  silentio  nodis,  was  promptly 
condemned  to  be  beheaded.  Truly,  there  was  one  law  for  the 
Sheriff  when  he  was  himself  the  culprit,  and  another  for  those 
who  might  offend  (igainst  the  hereditary  judge. 

{To  be  continued.) 


PREVIOUS  CONVICTIONS. 

The  business  of  our  Criminal  Courts,  superior  as  well  as  inferior, 
is  to  a  large  extent  made  up  of  offences  against  property, 
aggravated  more  or  less  by  previous  convictions.  These  aggrava- 
tions form  important  elements  in  apportioning  the  amount  of 
punishment ;  but  their  possible  utility  is  often  neutralized  by  the 
narrow  rule  limiting  their  application  to  crimes  technically  libelled 
under  the  same  nomen  juris.  In  a  former  paper  in  this  Journal 
(vol.  xxvi.,  p.  191)  various  anomalies  were  referred  to,  conse- 
quent on  this  limitation, — the  only  exception  being  the  statutory 
relaxation  under  which  previous  convictions  of  robbery  may  be 
used  as  aggravations  in  oases  of  theft,  and  vice  versa.  It  is  now 
proposed  to  cite  further  illustrations  of  what  is  generally  admitted 
to  be  a  grave  defect  in  our  practice ;  to  consider  whether  previous 
convictions  in  certain  cases  may  not  fitly  be  used  as  items  of  evi- 
dence to  establish  guilty  knowledge  or  fraudulent  intent;  and 
generally  to  look  at  the  subject  more  in  detail. 

It  appears  to  be  sometimes  forgotten  that  the  use  of  previous 
convictions  of  robbery  and  theft,  under  the  31  and  32  Vict, 
cap.  95,  sec.  12,  is  limited  to  trials  in  the  Justiciary  Court,  so  that 
prisoners  previously  convicted  of  robbery,  tried  in  the  Sheriff 
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Court  for  theft,  cannot  be  charged  with  the  more  serious  convic- 
tions. A  recent  instance  in  point  was  the  case  of  Duncan  Craig 
and  otherSy  for  theft  by  housebreaking  and  previous  convictions, 
tried  at  the  Sheriff  Court,  Dundee,  in  April  last,  originally  set 
down  for  trial  at  the  Circuit  Court  in  that  month.  Two  of  the 
prisoners  had  undergone  sentences  of  penal  servitude  for  robbery, 
but  the  convictions  could  not  be  libelled  on,  while  the  third  pri- 
soner had  some  minor  convictions  of  theft  recorded  against  him. 
Having  all  been  found  guilty,  each  had  the  same  sentence  awarded 
— ^twelve  months'  imprisonment. 

An  unsuccessful  attempt  to  commit  theft,  either  simple  or  by 
means  of  housebreaking,  by  a  previously  convicted  thief,  is  re- 
garded as  a  first  effort  in  crime,  and  an  act  of  theft  by  one  who 
has  been  previously  convicted  of  housebreaking  with  intent,  is 
treated  in  the  same  manner.  Examples: — John  Lindsay^  five 
times  previously  convicted  of  theft,  one  of  the  convictions  being 
followed  by  a  sentence  of  seven  years'  penal  servitude,  was  con- 
victed at  the  Circuit  Court,  Perth,  March  1878,  of  housebreaking 
^vith  intent  to  steal,  and  sentenced,  as  a  first  offender,  to  three 
months'  imprisonment.  Jatnes  Murphy,  convicted  of  housebreaking 
with  intent  to  steal,  before  the  Sheriff  Court,  Dundee,  April  1881, 
and  sentenced  to  forty  days'  imprisonment,  was  in  November  fol- 
lowing, his  previous  conviction  being  well  known,  convicted  of 
theft  in  the  Police  Court  and  dismissed  with  an  admonition. 
George  Robertson  was  convicted  in  April  1880  of  housebreaking 
with  intent  to  steal,  before  the  Sheriff  Court,  Dundee,  and  sen- 
tenced to  eight  months'  imprisonment.  In  July  1882  he  made  a 
similar  attempt  upon  a  shop,  and  having  been  caught  after  break- 
ing open  the  door,  but  before  he  could  enter, — entry  being 
necessary  to  constitute  housebreaking  with  intent, — he  was  charged 
with  the  innominate  offence  of  breaking  open  the  lockfast  door  of 
a  shop,  with  the  intention  of  entering  and  stealing  therefrom  ;  the 
previous  conviction  of  housebreaking  with  intent  did  not  apply,  as 
not  satisfying  the  requirements  of  our  narrow  rule,  and  he  received 
sentence  of  sixty  days*  imprisonment.  In  November  1885  he  was 
tried  summarily  for  an  act  of  simple  theft,  to  which  neither  of  the 
above  convictions  applied,  and  had  sentence  of  twenty  days' 
imprisonment. 

Another  anomaly  arises  in  certain  cases  of  fraud,  in  some'  of 
which  forged  writings  have  been  used.  The  swindler,  being 
unable  to  accomplish  his  purpose  by  means  of  verbal  lies,  resorts 
to  written  falsehoods, — commits  forgery,  utters  the  document,  and 
obtains  the  property.  The  charge  may  be  libelled  as  fraud,  etc., 
aggravated  by  having  been  committed  by  means  of  forged  docu- 
ments ;  but  the  prosecutor,  considering  the  means  employed  to  be 
more  serious  than  the  nomen  juris  of  fraud,  libels  the  charge  as 
forgery  and  uttering.  A  conviction  of  such  a  charge  will  be  a 
competent  aggravation  of  a  subsequent  act  of  forgery  and  utter- 
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ing,  while  it  will  not  form  a  relevant  aggravation  in  a  subsequent 
case  of  fraud,  etc.,  committed  either  with  or  without  the  use  of 
forged  writings,  unless  in  the  former  case  the  libel  charges  the 
nomen  juris  of  forgeiy,  etc.  Janus  Dand  was  convicted  before 
the  Sheriff  Court,  Dundee,  Jnlj  1881,  on  a  libel  charging  forgery 
and  uttering  a  document,  in  order  to  procure,  and  by  means 
of  which  he  did  procure,  certain  property  from  a  shopkeeper, 
and  was  sentenced  to  a  lengthened  imprisonment.  He  has  since 
been  repeatedly  convicted  of  similar  frauds,  committed  without 
the  use  of  forged  writings,  but  the  previous  conviction  could 
not  be  used  in  evidence  against  him.  Again,  if  the  swindler 
or  forger  makes  a  direct  attack  on  property  by  the  simple  pro- 
cess of  theft,  he,  in  like  manner,  destroys  the  effect  of  his 
previous  convictions.  For  example,  Willtam  HMis,  after  three 
convictions  of  forgery  and  uttering, — a  mere  modus  of  acquiring 
property, — and  undergoing  three  lengthened  sentences  thereon, 
was  convicted  of  theft  l)efore  the  Sheriff  at  Dundee  in  March 
1882,  and  suffered  a  comparatively  lenient  punishment. 

While  under  the  Night  Poaching  Act  a  second  and  third 
offence  under  the  first  section  increases  the  punishment,  none 
of  these  convictions  can  be  used  as  aggravations  in  any  offence 
under  anv  other  section  of  the  Act ;  nor  can  convictions  under 
the  Day  Poaching  Act  or  the  Poaching  Prevention  Act  be  used 
on  the  trial  of  any  offender  under  the  Night  Act,  or  vice  versa. 
Various  anomalies  thus  arise,  of  which  one  recent  instance  mav 
be  cited.  Jamts  Flight  and  two  other  men  were  convicted  at 
the  Circuit  Court,  Dundee,  autumn  1885,  of  contravening  the 
Night  Poaching  Act  by  entering  lands,  armed  with  offensive 
weapons,  for  the  purpose  of  taking  game.  Flight  was  known  as 
a  notorious  poaciier,  and  had  been  several  times  convicted  under 
the  Day  Trespass  Act,  while  the  other  two  had  not  been  previously 
convicted.  It  was  pleaded  for  Flight  that  he  had  borne  a  good 
character  previously — a  statement  which  passed  unchallenged — and 
all  three  had  the  same  sentence  awarded,  six  months'  imprisonment. 

When  good  character  is  pleaded,  contrary  to  the  fact,  the 
prosecutor  sometimes  makes,  or  attempts  to  make,  a  reply  for 
the  information  of  the  Court,  though  generally  without  effect. 
James  Mitdiell  having  been  convicted  of  theft  by  housebreaking 
at*  the  Circuit  Court,  Dundee,  September  1879,  counsel  pleaded 
in  mitigation  that  he  had  been  leading  an  honest  life  for  several 
years  previously.  The  statement  had  a  certain  facetious  truth, 
inasmuch  as  for  a  period  of  seven  years  he  had  been  secluded 
from  the  public,  undergoing  a  sentence  of  penal  servitude  for 
assault  with  intent  to  rob.  When  the  Advocate-Depute  pro- 
ceeded to  make  known  this  fact  to  the  Court,  he  was  met  by  the 
technical  objection  that  no  notice  had  been  given, — ^that  is,  that 
no  allecration  thereof  appeared  in  the  indictment, — such  statement 
being  legally  incompetent,  because  the  nomen  juris  was  different^ 
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The  Court  observed  that  no  effect  would  be  given  to  the  con- 
viction, or  of  anything,  but  what  was  proved ;  and  of  coarse  it 
was  impossible,  under  the  charge  of  theft,  to  lead  evidence  of  the 
conviction. 

While  in  common  law  prosecutions  for  assault  all  previous  con- 
victions of  that  crime  may  be  used  as  aggravations,  a  different 
rule  prevails  under  the  Prevention  of  Crimes  Act,  sec.  12, 
dealing  with  assaults  on  the  police  in  the  execution  of  their  duty, 
the  punishment  being  increased  only  where  a  previous  conviction 
of  a  similar  offence  has  been  obtained  witlun  two  vears.  If,  there- 
fore,  A.  B.  is  convicted  under  the  Act,  sent  a  few  months  to  prison, 
and  commits  a  like  offence  after  the  lapse  of  two  years,  his  previous 
conviction  is  practically  prescribed,  and  cannot  be  used  against 
him ;  nor  can  any  convictions  of  assault  at  common  law  during 
that  time,  or  previously,  be  libelled  as  aggravations.  On  the 
other  hand,  in  prosecutions  for  assault  at  common  law,  either  on 
the  police  or  any  other  persons,  after  the  accused  has  been  con- 
victed under  said  section  12,  it  is  competent  and  usual  to  libel 
the  latter  convictions  as  ordinary  aggravations,  like  any  other 
convictions  of  assault.  The  extracts  of  the  statutory  convictions 
do  not;  &r  fade  bear  the  crime  of  assault,  but  merely  show  that 
there  have  been  convictions  of  contravention  of  section  12  of  the 
Act,  and  it  is  usual  to  supplement  that  information  in  the  libel 
by  a  statement  that  such  contraventions  are  for  assaults  on  the 
police. 

By  section  7  of  the  Prevention  of  Crimes  Act,  provision  is  made 
for  dealing  with  criminals  who  are  leading  dishonest  lives,  though 
no  specific  act  of  theft  can  be  brought  home  to  them.  Any 
one  convicted  on  indictment,  after  a  previous  conviction  of 
crime,  may  at  any  time  within  seven  years  after  the  expiry  of 
his  sentence  be  liable  to  imprisonment  for  a  period  not  exceeding 
one  year,  if  he  is  shown  to  be  getting  his  livelihood  by  dishonest 
means,  or  is  found  in  public  or  private  places  in  such  circumstances 
as  show  that  he  is  about  to  commit  a  crime.  Under  this  enact- 
ment many  returned  convicts,  and  others  less  advanced  in  crime, 
have  been  convicted ;  but  here  another  anomaly  arises :  if  he 
afterwards  commits  another  theft,  the  conviction  under  the  Act  is 
not  a  competent  arrgravation, — at  least  it  has  not  yet  been  made  use 
of  as  such,  though  frequent  opportunities  of  attempting  its  appli- 
cation have  occurred.  Robert  Prcmdfooty  Dundee,  after  various 
convictions  of  theft,  the  last  being  followed  by  a  sentence  of  penal 
servitude,  from  which  he  was  liberated  on  licence,  was  convicted 
at  Forfar  in  June  1884,  before  the  natural  expiration  of  his  sen- 
tence, under  the  foresaid  section  of  the  Act,  having  been  observed 
at  a  railway  station  making  furtive  attempts  at  ladies*  pockets,  and 
was  sentenced  to  twelve  months*  imprisonment.  Having  been 
afterwards  indict-ed  for  robbery  at  the  Dundee  Circuit  Court, 
January  1886,  the  above  conviction  was  not  libelled  or  produced, 
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and  the  Coart  assamed  that  doring  the  twelve  months  referred  to 
he  had  been  leading  an  honest  life. 

The  previous-conviction  anomaly  is  illustrated  in  a  striking 
manner  in  the  career  of  .a  notorions  Dundee  criminal,  who 
recently,  for  the  fourth  time,  appeared  at  the  bar  of  the  Jnsticiarv 
Court.  William  Stdbity  after  various  minor  convictions  of  theft 
before  the  Police  and  Slieriff  Courts,  between  1854  and  1860, 
was  convicted  of  theft  by  housebreaking  at  tiie  Circuit  Court, 
Perth,  April  1862,  and  sentenced  to  four  years'  penal  servitude 
He  was  liberated  on  licence  from  Chatham  Convict  Prison  in 
July  1865,  and,  between  that  date  and  1870,  was  convicted  of 
various  minor  offences  in  the  Police  Court  In  February  1870 
he  was  apprehended,  and  in  May  following  was  tried  at  the 
Circuit  Court,  Dundee,  for  theft  by  housebreaKing,  or  alternatively 
for  reset  of  theft,  and,  having  been  convicted  of  the  latter  charge, 
had  sentence  of  five  years'  penal  servitude.  In  June  1874  he 
was  liberated  on  licence  from  Portland  Convict  Prison,  and  in 
February  and  March  following  was  convicted  of  Police  Court 
offences.  In  April  following  he  was  apprehended  after  breaking 
into  a  dwelling-house,  but,  not  having  succeeded  in  carrying  off 
any  property,  was  tried  summarily,  as  for  a  first  offence,  and  had 
sentence  of  sixty  days'  imprisonment.  The  sentence,  however, 
had  the  effect  of  revoking  his  licence,  and  he  was  sent  back  to 
complete  his  term  of  five  years'  penal  servitude,  on  the  expiry  of 
which  he  was  liberated  from  Pentonville  Convict  Prison,  13th 
May  1876.  A  few  days  afterwards  he  was  convicted  of  another 
Police  offence,  and  a  few  weeks  afterwards  he  was  apprehended 
for  another  theftuons  act,  on  which  he  was  indicted  to  the  Dundee 
Circuit  Court,  October  1876,  the  libel  charging  him  with  theft 
by  housebreaking,  or  housebreaking  with  intent  to  steal.  The 
previous  conviction  of  reset  of  theft,  being  technically  in- 
admissible, was  not  libelled  on.  The  prisoner  made  a  speech  to 
the  Court,  after  the  jury  found  him  guilty  of  the  second  alter- 
native charge,  expressing  his  gratitude  for  the  great  benefit  he 
had  derived  from  the  ministrations  of  the  prison  chaplains,  avow- 
ing his  deep  penitence  for  a  misspent  life,  his  determination  to 
turn  over  a  new  leaf,  and  concluding  by  an  appeal  for  leniency. 
The  Court,  however,  giving  practical  effect  to  his  previous  cha- 
racter,— though  five  years  of  his  prison  life  was  assumed  to  have 
been  honestly  spent  at  large,  by  reason  of  the  reset  conviction 
being  ignored, — passed  sentence  of  seven  years'  penal  servi- 
tude. In  April  1882  he  was  liberated  on  licence  from  Borstal 
Convict  Prison,  and,  after  reporting  his  arrival  at  Dundee, 
changed  his  venue  to  Glasgow,  where,  a  few  weeks  afterwards,  he 
was  again  in  custody  on  another  charge  of  housebreaking  with 
intent  to  steal.  Having  been  tried  summarily  therefor,  and  sent 
sixty  days  to  prison,  he  was,  on  the  expiry  thereof,  sent  back  to 
England  to  complete  his  last  unexpired  term' of  penal  servitude. 
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In  February  1884,  havintj  completed  that  term,  he  was  liberated 
from  Woking  Convict  Prison,  and  shortly  afterwards  commenced, 
like  many  of  his  brethren,  ostensibly  the  business  of  a  hawker  or 
pedlar  (unlicensed),  thus  obtaininrr  a  plausible  excuse  for  imper- 
tinent intrusion  at  the  houses  of  the  lieges.  Three  months  after- 
wards he  was  again  in  priscm  for  theft  by  housebreaking,  from  a 
dwelling-house  at  which  he  made  a  business  call  during  the 
absence  of  the  occupants.  He  was  seen  at  the  lociis,  and  even 
observed  carrying  off  the  stolen  property,  which  he  immediately 
disposed  of:  the  theft  was  clearly  brought  home  to  him.  The 
prosecutor  thought  right,  however,  not  to  indict  merely  for  theft, 
but  to  introduce  an  alternative  charge  of  reset  of  theft,  thus 
making  it  competent  to  libel  on  the  conviction  of  that  crime 
obtained  in  1870,  and  bringing  out  more  fully  the  record  of  the 
prisoner's  transgressions, — an  expedient  which  had  an  effect  con- 
trary to  what  was  intended.  The  various  convictions  of  house- 
breaking  with  intent  to  steal  could  not  be  libelled  on,  unless  a 
third  alternative  charge  of  that  nature  had  been  inserted.  The 
case  was  tried  before  the  Dundee  Circuit  Court,  July  1884,  and, 
as  usual  in  cases  of  theft  where  an  alternative  charge  of  reset  of 
theft  is  libelled  on,  the  prisoner  pleaded  guilty  to  the  minor 
alternative,  a  charge  which  he  did  not  commit,  thus  technically 
getting  quit  of  the  previous  convictions  of  theft  which  aggravated 
that  charge,  the  one  of  which  he  was  really  guilty.  The  prose- 
cutor, however,  accepted  the  plea  tendered :  it  was  pleaded  for 
the  prisoner  that  there  was  only  the  one  old  conviction  of  reset 
which  wonld  be  considered  in  the  question  of  punishment;  and, 
further,  that  the  prisoner  was  in  a  delicate  state  of  health,  so  that 
a  lengthened  imprisonment  might  have  a  serious  effect  on  him. 
Liord  Craighill,  the  presiding  judge,  in  addressing  the  prisoner, 
liberally  assumed  that  the  sentence  he  had  undergone  for  reset 
had  had  a  beneficial  effect  upon  him,  as,  since  his  liberation  ten 
years  before,  he  had  evidently  led  aji  honest  life,  and  done  nothing 
to  bring  him  face  to  face  with  a  Court  of  justice, — the  fact 
nevertheless  being  that  the  prisoner  had,  as  before  shown,  passed 
most  of  the  ten  years  in  prison  on  various  sentences,  including 
seven  years  for  theft  by  housebreaking.  His  Lordship  was  pro- 
bablv  in  ignorance  of  all  this :  little  or  no  offect  was  i;iven  by  him 
to  the  old  conviction  of  reset,  and  the  prisoner  escaped  with  the 
very  lenient  sentence  of  nine  months'  imprisonment.  On  the 
expiry  of  that  sentence  in  April  1885  he  returned  to  Dundee, 
where,  immediately  afterwards,  a  series  of  thefts  by  housebreaking 
was  committed  in  the  mode  usually  adopted  by  him.  In  the 
course  of  a  few  weeks,  during  which  the  detective  staff  was  kept 
busy,  he  was  again  in  custody  for  breaking  into  a  dwelling-house 
by  means  of  false  keys  or  picklocks,  and  stealing  nearly  £60, 
chiefly  in  gold  and  silver  money,  the  life  savings  of  a  humble 
washerwoman  who  was  out  at  work  on  the  day  of  the  theft.     The 
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prisoner's  apprehension  was  effected  at  Glasgow,  to  whicli  he 
absconded  immediately  after  the  theft,  and  where  he  was  foand 
living  riotously,  freely  spending  the  money,  which  he  declared  to 
various  persons  he  had  earned  in  South  America,  from  wliicb  he 
had  recently  returned, — ^though  in  his  judicial  declaration  he 
made  a  different  statement,  namely,  that  he  had  gained  the  money 
by  dealing  in  pigs.  The  various  previous  convictions  of  house- 
breaking with  intent,  and  reset  of  theft,  could  not  be  libelled 
against  him  in  the  indictment  for  theft;  though  it  deserved  con- 
sideration whether  they  might  not  have  been  competently  set 
forth  as  items  of  evidence  to  negative  his  alleged  South  American 
and  pig -dealing  experiences.  The  last  conviction,  therefore, 
libelled  in  the  indictment  was  that  for  theft,  obtained  twenty-three 
years  before  (April  1862).  At  the  trial,  which  took  place  before 
the  Dundee  Circuit  Court,  July  1885,  evidence  was  led — to  rebut 
the  prisoner's  statements  as  to  the  acquisition  of  the  money — that 
he  was  not  known  as  a  dealer  in  pigs,  or  to  have  ever  followed 
any  lawful  occupation,  or  to  have  been  out  of  the  country ;  but 
the  Court  refused  to  allow  the  prosecutor  to  prove  where  he  Imd 
been  during  the  most  of  those  twenty-three  years,  namely  in  prison, 
or  that  he  hud  been  repeatedly  convicted  during  that  period :  no 
convictions  could  be  referred  to  when  not  libelled,  and  it  was 
technically  incompetent  to  libel  them  because  they  did  not  fall 
within  the  cramped  rule  of  being  under  the  same  nomen  juris  as 
tiie  charge  libelled.  Lord  Craighill  was  again  the  judge,  and  his 
Lordship  again  generously  assumed  what  was  not  the  fact,  and 
what  was  not  a  necessary  assumption  even  from  the  indictment : 
he  remarked  that  he  did  not  know  what  the  prisoner  had  been 
doing  since  his  old  conviction  of  theft,  though  he  held  it  must  be 
assumed  that  he  was  endeavouring  to  sustain  himself  in  an  honest 
way.  Tlie  sentence  imposed  was  six  years*  penal  servitude.  The 
prisoner  is  yet  a  comparatively  young  man,  being  forty-one  years 
of  age,  having  been  nine  years  old  when  first  convicted. 

It  is  only  comparatively  recently  that  English  convictions  have 
been  proved  as  aggravation  in  our  practice.  Considerable  diflBcul- 
ties  were  experienced  in  proving  them,  and  some  of  our  judges 
were  adverse  to  their  admission  at  all.  Lord  Deas  incidentally 
remarked,  in  the  case  of  Davidson  and  Francis,  1863  (4  Irvine 
298),  that  when  he  was  one  of  the  Counsel  for  the  Crown,  English 
convictions  were  often  forwarded  by  the  Procurators-Fiscal,  but 
were  never  made  use  of.  The  first  case  in  which  such  a  convic- 
tion was  libelled  in  Scotland  was  that  of  Kenneth  M^BcLt  (BelPs 
NoteSy  p.  33),  tried  for  theft  at  the  Circuit  Court,  Perth,  1839. 
The  conviction  had  been  obtained  before  the  Assizes  at  Newcastle- 
on-Tyne.  The  competency  of  the  aggravation,  and  the  mode  of 
proving  the  same,  were  objected  to  by  the  counsel  for  the  prisoner. 
The  judges   repelled   the   objection,  but,  at   their   request,  ttco 

tnesses  were  called  to  prove  the  application  of  the  conviction, 
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as  well  as  the  handwriting  of  the  Clerk  of  the  Assizes  who  si^ed 
the  certificate  of  conviction  produced.     So  far  as  appears  from 
the  Justiciary  Reports,  no  other  English  conviction  was  proved 
in  Scotland  till  1862, — case  of  Jane  M^Fherson  or  Dempster  and 
others  (4  Irvine    143),    High    Court,    before  the   Lord   Justice- 
Clerk,   Lord   Ardmillan,   and    Lord  Neaves.       The  conviction 
had  been  obtained  before  the  Quarter   Sessions  at  Berwick-on- 
Tweed ;  and  the  Clerk  of  Court  who  kept  the  Records  deponed 
to  the  accuracy  of   tlie  certificate   of  conviction  produced,   and 
its  sufficiency  as  proof  of  conviction  in  English  practice.      On 
the  prosecutor  proposing  to  prove  the  application  thereof  to  the 
prisoner,  counsel  objected  to  its  admissibility,  on  the  ground  that 
the  prisoner  might  have  been  guilty  merely  as  an  accessory  after 
the  fact,  which,  though  sufficient  for  a  verdict  of  theft  in  England, 
would  only  amount  to  reset  of  theft  in  Scotland.     Lord  Neaves 
was  against  the  reception  of  the  conviction  on  three  grounds? — 
(1)  That  the  conviction  was  no  more  entitled  to  be  given  heed  to 
than  a  conviction  obtained  in  any  other  foreign  country;    (2) 
because  it  would  not  be  competent  to  inquire  whether  the  man 
had  been  justly  or  fairly  tried,  or  was  lawlessly  oppressed  and 
totally  innocent ;  and  (3)  that  there  were  several  things  which 
might  be  theft  in  Scotland  but  were  not  so  in  England,  and  vice 
versay  and  that  it  was  matter  of  uncertainty  whether  the  crimes 
in  the  two  countries  were  substantially  the  same.     But  (1)  sup- 
posing   that    England  was   a  really   foreign   country, — France, 
for  example, — there  appears  to  be  no  reason  why  a  conviction 
obtained  in  that  country  should  not   be  admissible  in  Scotland. 
Cngland,  however^  is  not  a  foreign  country  in  relation  to  Scotland. 
An  English  conviction  is  a  conviction  obtained  before  one  of  the 
Courts  of  the  United  Kingdom.     Apart  from  special  and  techni- 
cal difiercnces  in  practice  between  tlie  two  countries,  there  still 
exists  a  substantial  unity.     For  certain  thefts  committed  in  either 
country,  the  English  thief  who  absconds  and  is  apprehended  in 
Scotland,  or  the  Scotch  thief  who  is  apprehended  in  England,  may 
be  tried  in  the  country  where  he  is  taken.     Again,  the  offence  of 
night  poaching  is  regulated  by  a  British  Act,  decisions  in  Eng- 
land being  of  authority   in   Scotland,  and  vice  versa;   and  the 
Consolidation  Act,  relating  to  offences  against  the  coin,  applies 
alike  to  England,  Scotland,  and  Ireland,  practically  assimilating 
the  laws  of  the  sister  countries.     (2)  As  to  Lord  Neaves'  second 
objection,  it  would  be  a  vain  inquiry  whether  a  conviction  used 
in  a  subsequent  trial  had  been  wrongously  obtained  against  an 
innocent  man.     Li  our  usual  practice  dealing  with  previous  con- 
victions before  our  own  Courts,  it  would  be  impossible,  incident- 
ally, as  it  is  certainly  unnecessary,  to  enter  into  a  proof  as  to 
whether  the  verdict  of  a  jury  was  justified  by  the  facts  of  a 
]>articular  case.     From  the  infancy  of  our  practice  an  extract  or 
certified  copy  conviction  has  been  held  sufficient  evidence  of  the 
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fact  which  it  attests ;  and  there  is  no  legal  or  reasonable  presump- 
tion that  the  conviction  has  been  obtained  otherwise  than  bv 
regular  procedure.  An  English  conviction  may  surely  be  held 
as  of  equal  authority.  (3)  It  may  be  the  case  that  some  thin 
technical  distinctions  exist  between  our  law  of  theft,  and  cognate 
crimes,  and  that  of  our  Southern  neighbours;  but  such  legal 
niceties  afford  a  good  reason  for  widening  our  narrow  rule 
under  whicli  many  previous  convictions  are  excluded,  and  intro- 
ducing a  reasonable  practice  under  which,  as  in  England,  all 
kinds  of  convictions  are  admitted  in  determining  the  question  of 
punishment.  But  if,  under  our  present  contracted  practice,  a 
pro])erly  authenticated  English  conviction,  sworn  to  as  correct, 
appears  ex  fade  to  be  truly  a  conviction  of  theft  or  larceny,  and 
not  of  some  dubious  offence,  it  is  surely  over-refining  and  pushing 
technicality  to  an  irrational  extent,  ingeniously  to  speculate 
whether,  after  all,  the  conviction  might  not  have  been  obtained 
for  a  different  crime.  The  conviction  in  question,  objected  to  by 
Lord  Neaves,  was  without  ambiguity,  since  it  bore  in  phraseology 
similar  to  our  own,  that  the  prisoner  "  feloniously  did  steal,  take, 
and  carry  away"  a  gold  watch.  The  Lord  Justice-Clerk  and 
Lord  Ardmillan  accordingly  repelled  the  objection  to  the  con- 
viction. 

In  the  case  of  Charles  Stewart  Davidson^  etc.,  High  Court, 
1863  (4  Irvine  292),  for  uttering  base  coin  in  contravention  of 
the  Consolidation  Act,  24  and  25  Vict.  cap.  96,  applicable  to 
Scotland,  England,  and  Ireland,  one  of  the  accused  was  charged 
with  certain  crimes  and  offences  under  sections  9,  10,  and  11,  and 
further,  with  the  high  crime  and  offence  in  section  12,  in  respect 
of  a  previous  conviction  obtained  before  the  General  Sessions  at 
the  Old  Bailey.  Lord  Deas,  in  discussing  the  relevancy  of  the 
indictment,  raised  by  the  introduction  of  this  conviction,  thought 
there  were  stronger  grounds  than  in  Dempster's  case  for  rejecting 
it.  In  a  super-subtile  judgment,  he  considered  it  was  making 
an  English  conviction  of  felony  or  misdemeanour  raise  what  in 
Scotland  was  only  a  crime  and  offence  to  a  high  crime  and 
offence.  He  was  not  bound  to  know  what  was  a  misdemeanour 
or  felony  in  the  law  of  England,  which  attached  a  meaning  to 
these  words  not  technically  given  to  them  in  Scotland.  In 
Devipster's  case  the  conviction  was  founded  on  as  an  aggravation, 
M'liile  in  this  case  the  previous  conviction  was  made  to  create  a 
different  and  higher  offence.  The  statute  referred  separately  to 
the  two  countries ;  its  phraseology  went  on  this  principle  through- 
out ;  the  words  denoting  a  contravention  in  England  and  Scotland 
were  to  be  applied  singvli  singulis :  if  the  statute  was  read  other- 
wise, all  sorts  of  contraventions  in  England  might  be  tried  in 
Scotland,  and  vice  versa*  It  was  a  previous  ccmviction  in  England 
that  raised  the  crime  to  felony  in  England.  The  whole  thing  that 
constituted  the  felony  must  take  place  in  England  ;    and    in  the 
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same  way  the  whole  thing  wliich  constituted  the  high  crime  and 
offence  must  take  place  in  Scotland.  The  crime  charged  in  this 
case  as  a  high  crime  and  offence  was  not  committed  in  Scotland, 
and  therefore  the  indictment  was  not  relevant.  The  Lord  Justice- 
Clerk  and  Lord  Cowan  differed  with  Lord  Deas.  The  offence, 
they  remarked,  might  be  tried  in  any  part  of  the  United  Kingdom. 
The  statute  called  the  contravention  a  misdemeanour  when  it 
was  to  be  tried  in  England,  and  a  crime  and  offence  when  it  was 
to  be  tried  in  Scotland  ;  but  the  technical  name  did  not  in  the 
slightest  degree  vary  the  nature  of  the  contravention  or  the  amount 
of  punishment.  The  difference  between  a  misdemeanour  and 
an  offence  had  nothing  to  do  with  the  substance  of  that  for 
which  the  prisoner  was  tried ;  it  was  only  a  technical  name  in 
pleading. 

By  section  37  of  the  above  Act  the  mode  of  proving  the 
previous  convictions  is  thus  arranged : — The  prisoner  is  to  be  first 
arraigned  on  the  subsequent  offence,  and  if  he  is  found  guilty 
thereof,  the  jury  are  then  to  inquire  as  to  the  previous  convic- 
tions, unless  he  shall  admit  the  same.  The  High  Court,  in  the 
above  case,  decided  that  this  provision  did  not  apply  to  Scotland, 
but  that  under  section  34  all  offences  in  Scotland  are  to  be  tried 
according  to  our  ordinary  procedure, — the  convictions  being  sub- 
mitted to  the  jury  for  decision  along  with  the  subsequent  charge. 

We  are  not  aware  of  any  Irish  convictions  having  been  libelled 
as  aggravations  in  Scotland  prior  to  1864 :  no  such  case  is  reported 
before  that  time.  At  the  Glasgow  Circuit  Court  in  that  year, 
John  Docherty  (4  Irvine  501)  was  charged  with  theft,  and  two 
previous  convictions  of  theft  obtained  before  Assize  Courts  in 
Ireland  were  libelled  on.  Duly  authenticated  certificates  of  the 
convictions,  signed  by  the  Clerks  of  Court,  were  produced ;  and  a 
chief  constable  in  the  Irish  Constabulary,  who  had  seen  the 
prisoner  convicted,  proved  the  application  of  the  convictions,  and 
deponed  that  this  was  the  regular  way  of  proving  convictions  in 
Ireland.  Being  interrogated  whether  the  prisoner  had  been  con- 
victed as  an  accessory  before  or  after  the  fact,  the  witness  deponed 
that  he  did  not  know.  A  similar  question  had  been  put  by  the 
prisoner's  counsel  to  the  officer  who  proved  the  conviction  in  the 
case  of  Dempster  and  others  (supra)y  but  this  question  was  held  by 
the  Court  in  that  case  to  be  incompetent,  and  it  was  not  answered. 
There  is  no  apparent  reason  why  that  precedent  was  not  followed 
at  Glasgow.  To  permit  such  questions  is  simply  opening  the  door 
for  the  introrluction  of  extraneous  matter.  A  conviction  as 
accessory,  whether  before  or  after  the  fact,  or  of  the  fact  itself, 
is  a  good  aggravation  of  any  subsequent  crime  in  England  or 
Ireland,  and  if  English  convictions  are  to  be  held  competent 
aggravations  in  Scotland,  they  may  surely  be  received  on  the  same 
footing  as  in  the  countries  where  they  were  obtained.  The 
prisoner's  counsel  in  the  Glasgow  case  contended  that  the  prose- 
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cutor  had  failed  to  prove  the  Irish  convictions,  because  the  Clerks 
of  the  respective  Courts  before  which  they  had  been  obtained  had 
not  been  called  to  prove  the  accuracy  of  the  certificates,  and  to 
produce  the  Court  records  containing  the  convictions.    In  support 
of  this  contention  the  prisoner's  counsel  referred  to  the  mode  of 
proof  adopted  in  the  case  of  Dempster  and  others  before  the  High 
Court.     It  was  no  doubt  true  that  in  that  case  the  Clerk  of  the 
English  Court  appeared  and  deponed  to  the  accuracy  of  his  own 
certificate,  and  informed  the   Court   that  such   certificate    was 
sufiicient  proof  in  England,  as  declared  by  the  statute,  14  and 
15   Vict.   cap.   99;   but   it   was    not    necessary   in   England   or 
Ireland  to  do  more  than  apply  the  certificate  to  the  pnsoner  in 
the  same  manner  as,  in   our  own   practice,    Scotch  convictions 
are  applied :  under  our  common  law,  as  by  English  statute  law, 
extracts  or  certificates  of  convictions  are  probatio  probata.      To 
require  the  attendance  in  Scotland  of  Clerks  of  Court  from  Eng- 
land or  Ireland,  to  speak  to  their  certificates,  appeared  altogether 
unnecessary,  and  has  sometimes  occasioned  considerable  trouble ; 
their  ofiicial  duties  render  their  absence  from  home  inconvenient, 
and  at  certain  times  impossible,  as  when  the  English  Courts  are 
sitting.     It  was  also  true  that  in  Bempster^s  case  the  English  Clerk 
of  Court  took  with  him  to  Scotland  the  record  containing  the 
original  conviction,  though  the  book  remained  in  his  possession, 
and  was  not  examined  or  even  opened  in  the  High  Court;  the 
conviction  was  proved  without  the  record,  the  transmission  thereof 
from  England  being  unnecessary.     Lord  Neaves,  however,  held 
that  the  evidence  as  to  the  Irish  conviction  was  not  satisfactory, 
and  stated  to  the  jury  that  it  would  be  safer  to  find  the  agc^va- 
tion  of  previous  conviction  not  proved,  which  they  accordingly  did. 
It  should  be  stated,  however,  that  the  Irish  certificates  did  not 
clearly  show  the  nature  of  the  charges:  though  they  were  libelled 
on  and  sworn  to  as  convictions  of  theft,  they  merely  bore  that  the 
prisoner  had  been  convicted  of  felony, — a  comprehensive  term  for 
a  variety  of  crimes,  but  sufficiently  specific  for  the  purposes  of 
English  and  Irish  practice,  under  which  convictions  of  all  crimes, 
felonies  or  misdemeanours,  may  be  used  in  subsequent  proceedings 
against  the  ofiFender. 

In  the  subsequent  case  of  John  Mvlvie  (unreported),  Spring 
Circuit  Court,  Dundee,  1866,  charged  with  theft,  aggravated  by 
previous  convictions,  three  of  which  were  obtained  in  Ireland,  the 
certificates  of  which  merely  showed  that  the  prisoner  had  been 
convicted  of  felony,  a  novelty  was  introduced  for  the  purpose  of 
showing  the  precise  nature  of  the  charges, — extracts  from  the 
indictments,  authenticated  by  the  Clerk  of  Court,  detailing  the 
acts  of  theft,  being  put  in  as  productions.  The  certificates  were 
applied  to  the  prisoner  by  Irish  officers,  while  the  Clerk  of  Court 
deponed  to  the  accuracy  of  these  writs.  The  original  records  were 
^o  brought  by  him  from  Ireland,  but  the  Court  did  not  think  it 
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necessary  to  have  these  exhibited ;  the  evidence  was  hehl  sufficient 
to  prove  the  convictions, — the  first  case,  so  far  as  we  are  aware,  in 
which  Irish  convictions  were  proved  in  Scotland  to  the  satisfaction 
of  the  Court. 

Another  unsuccessful  attempt  to  prove  English  convictions  in 
Scotland — the  last  reported  in  point — was  made  in  the  case  of 
John  PatrUk  and  others  at  the  Aberdeen  Circuit  Court,  186G 
(5  Irvine  308).  The  charge  was  theft,  and  in  the  course  of  the 
trial  it  was  proposed  to  put  in  evidence  an  extract  conviction  of 
tiiat  crime  obtained  before  the  Quarter  Sessions  at  Newton,  Mont- 
gomery, Wales.  It  was  objected  that  the  record  was  not  produced, 
as  in  the  case  of  Dempster,  also  the  case  of  Docherty^  both  above 
referred  to.  Before  giving  judgment  the  Court  allowed  the 
Governor  of  the  prison  from  Jlewton  to  be  examined.  He  deponed 
that  the  extract  or  certificate  produced  was  in  regular  form :  he 
knew  the  Clerk  of  Court  who  kept  the  records :  the  signature  at 
the  extract  was  his :  there  was  no  other  warrant  for  detaining  the 
prisoner :  such  extracts  were  sufficient  proof  in  Englanrl :  he  was 
present  at  the  trial  and  saw  the  prisoner  convicted.  The  Court 
were  not  satisfied,  holding  that  there  was  no  evidence  that  a  record 
corresponding  to  the  extract  conviction  existed  in  England :  they 
could  not  accept  less  evidence  than  in  Dempsters  case ;  and  the 
conviction  was  rejected.  W.  B.  D. 

{To  he  continued.) 
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Under  the  head  of  Process  we  note  the  following  cases. — ^In 
Sinclair,  petitioner,  June  25,  1886  (First  Division),  it  was  held 
that  a  petition  for  recall  of  a  curator  bonis  was  competently  pre- 
sented to  the  Inner  House.  The  question  raised  was  whether  a 
petition  for  recall  came  under  the  4th  sec.  of  the  Act  20  and  21 
Vict.  c.  56.  That  section  does  not  expressly  authorize  the  Lord 
Ordinary  to  deal  with  a  petition  for  recall,  although  one  for  the 
appointment  of  a  curator  bonis  must  in  the  first  instance  be  brought 
before  him. 

In  the  recent  case  of  Tevendale  v.  Duncan,  the  Second  Division 
had  to  consider  the  extent  of  their  powers  under  the  Civil 
Imprisonment  Act  of  1882,  when  Lord  Young  made  some 
sarcastic  allusions  to  the  peculiar  provisions  of  that  statute.  In 
Strain  v.  Strain,  Jun^  June  26,  1886,  the  First  Division  have 
now  been  called  upon  to  consider  the  deliverance  of  a  Sheriff- 
Substitute,  pronounced  under  the  4th  section,  and  have  held  that 
an  appeal  from  such  a  deliverance  is  incompetent.  The  usual 
argument  was  submitted,  viz.  that  the  right  of  appeal  always 
exists,  unless  expressly  taken  away  by  statute.  As  to  that  the 
Lord  Presider.t  remarked:  ''I  quite  assent  to  the  observations  that 
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the  right  of  appeal  to  this  Court  cannot  be  taken  away  except  by 
express  enactment.  But  that  applies  only  to  the  case  of  judgment, 
and  we  have  no  judgment  here.  The  statute  has  thought  fit  to 
give  a  discretion  to  the  Sheriff,  and  his  deliverance  upon  the 
application  is  final  as  regards  that  application."  The  same  learned 
judge  pointed  out  that  this  statute  disclosed  a  ven'  peculiar  form 
of  process.  " It  is,"  he  observed,  " a  statutory  obstruction  to  the 
diligence  of  the  creditor ;  there  b  to  be  no  judgment  by  the  Sheriff, 
but  the  statute  just  vests  in  the  Sheriff  a  discretionary  power  of 
saying  whether  the  creditor  is  to  imprison  his  debtor  or  no.*'  The 
interpretation  which  the  same  Division  have  put  upon  the  section 
of  the  Master  and  Servants  Act  requiring  notice  of  inquiry  is  a 
most  sound  and  equitable  one.  In  the  case  of  APGovan  v.  Tanered, 
etc.,  June  26,  1886,  it  was  contended  that  such  a  notice  was, 
although  it  reached  the  defender,  invalid,  because  not  served 
personally  or  sent  by  registered  letter,  but  in  ordinary  course  of 
post.  The  Lord  President,  after  pointing  out  that  notice  within 
the  statutory  period  is  indispensable,  goes  on  to  notice  the  two 
modes  of  serving  such  notice  referred  to  by  the  statute,  and 
explains  that  the  effect  of  registering  is  to  create  a  presumption 
in  favour  of  the  letter  having  been  delivered.  He  adds:  "Tliat  is 
not  to  preclude  the  defender  from  proving  that  the  letter  never 
reached  him,  and  I  think  that  the  pursuer  is  as  little  precluded, 
though  the  letter  was  not  registered,  from  proving  that  the  letter 
was  actually  received." 

The  case  of  Steioart  v.  iPClure,  etc.,  June  18,  1886  (First 
Division),  is  one  of  great  interest  to  law  agents.  A  client  who 
had  funds  to  lend,  lent  them  upon  the  security  of  a  patent,  the 
same  firm  of  law  agents  acting  for  both  lender  and  borrowers. 
The  patent  turned  out  to  have  been  anticipated,  and  consequently 
worthless,  and  hence  an  action  was  raised  by  the  lender  against 
his  agents  for  recovery  of  the  sura  lent  As  originally  laid,  the 
ground  of  action  was  the  alleged  culpa  of  the  agents  in  failing  to 
make  a  due  search  in  the  Register  of  Patents  in  order  to  satisfy 
themselves  that  this  particular  patent  was  valid.  The  Lord 
Ordinary  (M*Laren)  assoilzied  the  defenders,  holding  that  it  was 
no  part  of  the  duty  of  law  agents  to  make  any  such  search ;  and  in 
this  opinion  the  judges  of  the  Inner  House  and  also  Lord  Trayner. 
before  whom  an  additional  proof  was  led,  concurred.  Ijonl 
McLaren,  after  pointing  out  that  the  inquiries  which  a  law  agent 
must  make  are  regulated  by  usage,  says :  '*  An  inquiry  whether 
a  particular  invention  has  been  anticipated  appears  to  me  to  be  a 
kind  of  investigation  not  falling  within  any  established  professional 
usage,  and  which  is  altogether  outside  the  scope  of  the  duties  of 
a  law  agent  and  conveyancer.  It  is  not  a  kind  of  business  which  he 
is  qualified  professionally  to  undertake.  It  is  not  an  inquiry  which 
any  one  dealing  in  patent  rights  would  necessarily,  and  as  of  course, 
desire  to  institute,  and  I  think  the  client  might  reasonably  object  to 
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pay  tlie  cost  of  such  an  investigation  if  he  had  not  ordered  it."  Tlie 
Lord  President  entirely  concurred  in  this  opinion.  Referring  to 
the  duty  of  the  law  agent  in  sucli  a  case,  he  says :  **  Of  course  it  is 
his  duty  to  see  that  the  assignation  whicii  his  client  obtains  to 
such  a  security  is  a  valid  and  good  assignation,  and  also  to  see  that 
the  letters  patent  themselves  are  ex  facie  regular  and  sufficient. 
All  that  is  plainly  within  a  conveyancer's  duty,  but  the  notion  of 
his  setting  about  to  inquire  for  himself  whether  in  every  point  and 
effect  the  patent  is  unassailable  is  quite  beyond  the  scope  of  his 
professional  duty." 

But  the  pursuer  was  allowed  to  amend  his  pleadings,  and  to  aver 
that  the  defenders  had  failed  to  disclose  to  him  facts  within  their 
knowledge  which  were  material  to  the  question  of  the  loan.  Upon 
a  proof  he  succeeded  in  establishing  this,  and  thus  finally  won  the 
day.  Certain  information  was  communicated  to  the  agent  which 
should  have  made  him,  in  the  interests pf  his  client,  call  for  further 
inquiry.  He  had  been  made  aware  that  a  former  patent  existed, 
which  might  have  the  effect  of  invalidating  the  one  in  question. 
The  Lord  Ordinary  (Trayner)  held  that  it  lay  with  the  pursuer 
to  establish  by  satisfactory  evidence  that  the  agent  had  failed  to 
communicate  this  information.  But  in  the  Inner  House  the 
opinion  was  expressed  that  in  such  a  case  the  onus  of  proof  lay 
with  the  defenders.  The  Lord  President  said :  "  If  Mr.  Brodie 
(the  agent)  was  in  that  complete  knowledge  which  the  Lord 
Ordinary  assumes  he  is  said  to  have  had,  and  failed  to  disclose 
both  his  knowledge  and  his  opinion,  it  appears  to  me  that  the  omts 
of  proving  that  he  did  disclose  them  is  upon  the  defenders,  because 
that  was  undoubtedly  Mr.  Brodie's  professional  duty,  and  it  is  dis- 
tinctly alleged  by  the  pursuer  that  he  received  no  such  information 
from  Mr.  Brodie.  That  is  a  negative.  It  is  impossible  for  the 
pursuer  to  prove  that  negative  otherwise  than  by  examining  Mr. 
Brodie,  and  letting  Mr.  Brodie  tell  his  own  story." 

Upon  another  point  this  case  is  of  importance.  We  have  said 
that  the  same  agents  acted  for  Both  borrower  and  lender.  This 
fact  led  to  the  expression  of  various  judicial  opinions.  Thus, 
Lord  M'Laren  remarked  :  "I  think  it  is  much  to  be  desired  that 
the  practice  of  double  agency  should  be  discontinued,  because  it 
is  in  all  cases  difficult,  and  in  many  cases  impossible,  that  an  agent 
should  give  his  best  advice  to  either  of  the  parties  consistently 
with  his  obligation  to  promote  the  interests  of  the  other.  I  trust 
that  through  the  intervention  of  the  Court  or  the  Legislature 
this  erroneous  practice  may  be  corrected."  The  Lord  President 
said  :  ^'  In  carrying  through  this  business,  Mr.  Brodie,  as  a 
member  of  the  defenders'  firm,  acted  as  agent  for  all  the  parties, 
and  he  certainly  thereby  placed  himself  in  a  position  of  very 
heavy  responsibility,  because  he  had  got  to  attend  to  interests 
that  were  plainly  of  a  conflicting  nature."  In  his  opinion  Lord 
Shand  concurred,  while  Lord  Adam  remarked :  "  I  would  only 


490  NOTES  IN  THE  INNER  HOUSE. 

wish  to  add  that  this  is  one  of  those  unfortunate  cases  of  which 
we  liave  had  several  before  us  of  late,  where  the  whole  trouble 
has  arisen  from  law  agents  having  failed  to  realize  the  responsi- 
bility that  attaches  to  them  when  they  accept  employment  from 
the  parties  on  both  sides  of  a  transaction  like  this,  where  competing 
interests  exist  and  are  likely  to  arise." 

In  Hoe  V.  Meek  and  others,  June  29,  1886  (Second  Division), 
the  question  of  the  liability  of  agents  was  again  raised,  but  only 
in  connection  with  that  of  the  relevancy  of  the  process.  In 
this  case  the  beneficiaries  under  a  trust  sued  in  the  same  action 
the  trustees  and  the  law  agents  whom  they  had  employed,  upon 
the  ground  that  tnist  funds  had  been  lost  through  the  negligence 
and  want  of  skill  of  the  defenders.  For  the  law  agents  it  was 
pleaded  that  there  was  no  privity  of  contract  between  them  and 
the  pursuers.  The  Lord  Ordinaiy  (McLaren)  dismissed  the  action, 
being  of  opinion  that  it  would  be  neither  just  to  the  trustees  nor 
to  their  law  agents  to  allow  claims  depending  on  different  facts, 
raising  different  legal  considerations,  and  inferring  distinct  degrees 
of  responsibility  to  be  tried  under  the  same  action  and  the  same 
order  of  proof."  At  the  same  time  he  declined  to  say  that  under 
no  circumstance  could  a  beneficiary  raise  an  action  directly 
against  the  law  agents  of  the  trust.  He  indeed  says :  *'  I  think 
that  if  the  trustees  refuse  or  delay  to  call  the  law  agent  to  account, 
an  action  will  be  sustained  at  the  instance  of  a  beneficiary." 
But  he  thought  that  as  the  ground  of  such  an  artion  must  be 
different  from  that  upon  which  proceedings  against  trustees  would 
be  based,  it  was  incompetent  to  combine  them  in  one  pn>cess. 
This  judgment  has  been  reversed.  The  Lord  Justice-Clerk 
remarked :  ''  In  regard  to  the  question  decided  by  the  Lord 
Ordinary,  whether  when  a  trustee  acting  under  a  marriage 
settlement  intends  to  invest  part  of  the  money  in  his  hands,  and 
employs  an  agent  to  make  the  investment,  and  the  investment 
turns  out  faulty,  the  agent  can  be  made  responsible  in  the  same 
action  as  the  trustee,  I  am  of  opinion  that  no  case  has  yet 
decided  that  such  proceedings  are  not  competent."  While  Lord 
Young  went  further,  and  said :  '*  I  quite  agree  that  there  is  no 
authority,  and  for  my  own  part  I  see  no  good  reason  for  refusing 
to  allow  two  such  sets  of  defenders  to  be  called  as  defenders  iu 
the  same  action." 

In  the  case  of  Woods  v.  ITie  Caledonian  BaUway  Company, 
July  9,  1886  (Second  Division),  the  Court  have  sustained 
a  verdict  obtained  against  this  Company,  because  of  the 
death  of  a  young  woman  killed  at  a  level  crossing  over 
their  line.  There  was  a  statutory  obligation  upon  the  Comi)any 
to  keep  the  gates  at  this  level  crossing  closed.  They  failed  to 
do  so,  but  kept  a  signalman  to  warn  people  of  danger,  and  he  had 
f^n  this  occasion  warned  the  deceased.    Consequently  the  Company 

''  the  plea  of  contributory   negligence.     Upon   this  question 
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of  contributory  negligence,  the  Court  held  that  the  jury  were 
the  proper  judges.  To  quote  Lord  Young :  '*  It  was  a  question  of 
fact  in  this  sense,  that  it  was  a  question  for  their  judgment  upon 
the  facts  proved  before  them,  whether  they  would  impute  such 
negligence  as  would  bar  recovery  or  not."  Apparently  the  deceased, 
at  the  time  of  the  accident,  was  trying  to  save  a  reckless  com- 
panion, who  was  in  the  act  of  crossing  in  spite  of  the  warning. 
The  Court  was  also  clearly  of  opinion  that  there  was  negligence 
on  the  part  of  the  Company  in  not  keeping  the  gates  shut  as 
required  by  statute,  and  that  the  fact  that  a  great  amount  of 
traffic  existed  at  this  particular  spot  formed  no  excuse. 

In  Graham  v.  Webster,  July  8,  1886  (Second  Division),  it  was 
held,  that  where  a  debtor  sold  an  engine,  within  sixty  days  of 
bankruptcy,  and  paid  off  a  creditor  who  had  lent  him  money  on 
security  of  it,  this  was  not  a  transaction  reducible  by  the  trustee. 
There  was  no  collusion  between  the  debtor  and  creditor,  but  the 
trustee  maintained  that  there  was  knowledge  of  the  former's 
insolvency  at  the  time  on  the  part  of  the  latter — such  knowledge, 
however,  was  held  to  be  immaterial.  Lord  Young  remarked : 
"  It  is  alleged  that  here  the  creditor  knew  that  his  debtor  was 
insolvent,  but  that  would  certainly  not  stop  him  from  receiving 
payment  of  his  just  debt.  The  thing  is  quite  ridiculous,  and 
would  put  a  stop  to  many  of  the  transactions  of  common  life. 
We  need  something  more  precise  than  imptcuniosity ;  and  insol- 
vency is  just  impecuniosity.  I  have  heard  Professor  Bell  say,  in 
his  poetical  way,  sometimes,  that  insolvency  passes  over  a  man 
like  a  summer  cloud  :  it  is  over  him  one  day,  and  is  gone  the  next, 
sometimes  gloomy  and  sometimes  brighter.  A  man  may  be 
unable  to  pay  all  his  creditors  in  full,  and  yet  he  may  quite 
honestly  pay  his  household  bills.'* 


(Torrrsponliencr^ 

THE  CASUALTY  QUESTION. 

{To  the  Editor  of  the  Journal  of  Jurisprudence.) 

Sir, — I  have  no  wish  to  enter  into  a  controversy  with  "  Simplex," 
especially  as  we  apparently  have  the  same  aim  in  view,  but,  with 
your  permission,  I  desire  to  point  out  one  or  two  errors  into  which 
he  has  fallen  upon  matters  having  a  somewhat  important  bearing 
upon  the  subject  before  us.  I  admit  that  I  was  inaccurate  in 
saying  that  it  is  by  the  alternative  holding  that  the  superior's 
claim  is  '* avoided"  in  the  manner  indicated  in  former  lettei*s,  but 
'•  Simplex "  is  equally  inaccurate  in  stating  that  "  it  is,  correctly 
s|>eakinff,  by  subinfeudation  "  that  this  result  is  accomplished.  I 
J^now  ot  nothing  which  would  have  prevented  a  disponee  under  a 
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ilisposition  with  an  a  me  holding  only  from  offering  his  predecessor  s 
heir  in  answer  to  the  superior's  demand  for  a  casualty,  provided  he 
(the  disponee)  had  not  taken  infeftment  upon  his  disposition  ;  no 
doubt  the  risks  attendant  upon  having  a  merely  personal  title  to 
land  so  handicapped  the  purchaser  holding  a  me  merely,  that  he 
usually  preferred  to  be  infvf t  and  take  chance  of  a  casualty,  but  if 
he  chose  to  remain  uninfeft,  and  run  these  risks,  he  was  in  exactly 
the  same  position  as  regards  the  superior's  claim  as  a  disponee 
holding  am^evel  de  me.  Indeed  the  only  difference  in  this  respect 
between  an  a  me  and  Kaam^vddeme  holding  is  that  in  the  latter 
case  infeftment  did  not  prevent  the  last  vassal's  heir  being  after- 
wards put  forward.  *'  Simplex  "  further  indicates  that  if  the  putting 
forward  of  such  heir  really  "rf^^eo/erf'*  the  superior's  claim,  superiors 
have  themselves  to  blame,  and  should  have  protected  their  rights 
by  the  insertion  of  a  prohibition  against  subinfeudation  in  tlie 
original  grant;  but  then  it  is  well  settled  law  that  such  a  prohibi- 
tion does  n<»t  prevent  a  vassal  granting  a  conveyance  with  an 
alternative  holding.  This  of  itself  shows  the  illusory  character  of 
the  feu-charter,  which  either  in  fact  or  in  theory  (according  as 
there  were  two  simple  deeds  or  one  complex  one)  formed  one  half 
of  an  alternative  holding;  its  reddendo  was  IdL  Scots  si  peialur 
tmUumj  which,  not  being  a  "  competent  avail,"  rendered  the  sub- 
infeudation of  none  effect  as  regards  the  superior's  claim  for  a 
casualty ;  and,  in  corroboration  of  what  I  have  stated  above,  I 
would  here  point  out  that  the  superior's  demand  is  made  against 
the  purchaser,  not  as  sub-feuar,  but  as  holding  a  ms  from  the  last 
entered  vassal  (as  mid-superior,  in  short,  possessing  upon  a  personal 
title),  and  that  it  is  the  illusory  nature  of  the  sub-feu  which  entitles 
the  superior  to  exact  a  f  nil  year's  rent  (not  merely  a  year's  sub- 
feu-duty)  from  such  mid-superior.  I  therefore  still  venture  t^ 
think  that  I  was  not  very  far  wrong  in  describing  this  alternative 
manner  of  holding  as  a  **  device  "  of  the  old  conveyancers,  whereby 
absolute  security  of  title  in  the  property  was  afforded  without 
prejudicing  the  disponee's  power  of  ultimately  avoiding  the 
superior's  claim  for  a  casualty ;  and  practically  "  Simplex's  "  pro- 
posals imply  a  continuance  of  that  device,  because  at  present  the 
holder  of  an  ordinary  disposition  subsequent  to  1874  is  in  exactly 
the  same  position  as  the  holder  of  an  a  m«  disposition  under  the 
previous  law, — that  is  to  say,  if  he  has  not  taken  infeftment,  he  can 
offer  his  predecessor's  heir  in  answer  to  a  demand  for  a  casualty. 
Looked  at  from  one  point  of  view  there  is  much  to  be  said  in 
favour  of  these  proposals,  but  from  another  st-and point  they  seem 
to  me  to  be  of  doubtful  expediency,  and  my  chief  objection  to 
them  is  that  they  are  not  comprehensive  enough :  if  placed  upon 
the  statute  book  they  would  afford  relief,  not  to  proprietors  in 
general,  but  merely  to  those  who  were  lucky  enough  to  get  the  use 
of  the  name  of  the  last  vassal's  heir.  What  we  want  is  a  broad 
and  statesmanlike  measure,  and  that  is  only  likely  to  be  further 
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postponed  by  any  partial  or  piecemeal  legislation,  a  result  which, 
to  my  mind,  would  far  more   than  counterbalance  any  present 
benefits  which  would  arise  from  giving  effect  to  '^Simplex's"  pro- 
posals.    I  am  not,  however,  unduly  prejudiced  in  favour  of  my 
own  views ;  indeed  I  have  put  them  forward  both  here  and  else- 
\irhere  chiefly  in  the  hope  of  inviting  discussion,  which  may  at  some 
future  time  result  in  legislation ;  but  I  venture  to  claim  for  them 
the  feature  of  proceeding  in  the  main  upon  well-established  lines. 
In  early  days  we  find  that  the  tenure  of  feu-farm  was  the  foster- 
mother  of  agriculture,  and  that  there  was  a  similar  close  connection 
between  commerce  and  the  tenure  of  free  burgage, — a  tenure  free 
from  any  restriction  upon  alienation,  with  less  complicated  titles 
than  feu  holdings,  and  in  which  casualties  of  superiority  were 
unknown.     But  times  have  changed ;  land,  even  in  rural  districts, 
has  become  more  a  subject  of  commerce,  and  its  cultivation  has 
p:)ssed  out  of  the  hands  of  the  vassals  (proprietors)  into  those  of 
their  tenants,  while  trade  in  large  centres  has  extended  beyond  the 
kindly  influence  of  burgage  tenure ;  and  it  is  especially  in  these 
great  trading  centres  that  the  burden  of  casualties  falls  heaviest, 
where  the  ** year's  rent"  p»yable  to  the  superior  consists,  not  so 
much  in  the  actual  value  of  the  land,  as  in  the  value  of  the  build- 
ings which  commercial  enterprise  has  raised  upon  it,  all  of  which 
seems  to  point  to  the  advantage  likely  to  be  derived  from  the 
assimilation,  as  far  as  possible,  of  feil  and  burgage  holdings.    Now 
one  distinction  between  these  holdings  was  removed  in  1747  by  the 
abolition  of  the  restriction  upon  alienation  in  feus, — in  1874  the 
Conveyancing  Act  of  that  year  abolished  all  distinction  between 
feu  and  burgage  as  regards  the  form  of  titles, — and  if  the  proposals 
I   have  made   were  carried  out,  the  dissimilarity  between  these 
holdings  would  be  almost  entirely  removed  by  the  abolition  in  feu 
holdings  of  all  casualties  subject  to  compensation  to  the  superior. 
Again,  with   reference  to  such  compensation,  I   have,  so  far  as 
regards  future  casualties,  followed  the  lines  laid  down  by  the 
Conveyancing  Act  of  1874,  with  this  addition,  that  I  propose  to 
extend  to  the  vassal  the  option  conferred  by  that  Act  on   the 
superior  merely.     As  regards  existing  casualties,  although  there 
is  no  clear  precedent,  yet  I  think  that  these  should  also  be  com- 
muted into  an  annual  payment ;  but  it  is  a  matter   of  opinion 
whether  the  wiiole  or  only  a  part  of  such  casualty  should  be  added 
to  the  compensation-money  upon  which  the  new  fen-duty  is  to  be 
calculated.     In  my  last  letter  I  suggested  giving  the  superior  the 
benefit  of  one  half  only  of  the  existing  casualty,  but  I  am  aware 
that  persons  well  qualified  to  speak  on  this  subject,  and  by  no 
means  prejudiced  in  favour  of  superiors,  regard  that  pn)posal  as 
savouring  too  much  of  confiscation,  which  superiors  would  be  sure 
to  resent,  and  I  fear  that  the  same  opinion  would  be  held  in  refer- 
ence to  "Simplex's'^  alternative  proposals  upon  these  lines.     The 
defeat  of  the  late  Lord  Advocate's  Bill  shows  that  superiors  con- 
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sider  they  have  rights,  and  mean  to  use  any  power  they  have  in 
protecting;  them ;  and  it  therefore  becomes  necessary,  in  proposing 
legislation  on  this  subject,  to  consider  not  only  what  is  desirable 
in  the  interests  of  humanity,  but  also  what  is  practicable,  and  it 
would  be  interesting  in  this  connection  to  have  the  views  of  some 
one  taking  the  superior's  side  of  the  question. — I  am,  etc., 

BfiFORHER. 


iSlebtetos. 


The  Lata  BekUing  to  the  Subject  of  Jurisdiction  of  Courts.  By 
Horace  Harves,  Counsellor  -  at  -  Law.  San  Francisco: 
Sumner,  Whitney,  &  Co.     1886. 

This  is  another  instalment  of  the  neat  and  useful "  Pony  Series  "  of 
Calif ornian  law-books.  We  have  had  occasion  already  to  say  a 
word  in  praise  of  the  way  in  which  the  huge  mass  of  the  common 
law  which  is  shared  by  England  and  some  American  States,  and 
of  the  special  codes  and  systems  of  law  which  prevail  in  other 
States,  has  been  boiled  down  into  the  form  of  an  essence  or 
extract.  On  the  whole,  we  are  inclined  to  the  opinion  that  this 
is  a  worthy  successor  in  an  enterprise  which  now  occupies  some 
feet  of  shelf-room.  At  the  same  time,  the  process  might  here  have 
been  carried  further  to  advantage.  Turning,  for  instance,  to  the 
chapter  on  Eminent  Domain, — or  what  we  on  this  side  of  the 
Atlantic  know  by  the  awkward  name  of  Compulsory  Sale, — we -find 
the  same  proposition  repeated  over  and  over  again  in  passages 
separated  only  by  a  few  pages,  and  illustrated  by  the  same  col- 
lection of  cases.  Perhaps  the  excuse  is  sufficient,  that  repetition 
is  necessary  or  proper  in  order  to  show  the  sequence  of  ideas  in 
each  section  of  the  subject  treated. 

As  is  indicated  by  the  fact  that  the  book  contains  a  chapter  on 
Eminent  Domain,  it  is  not  by  any  means  confined  to  an  exposition 
of  the  source,  nature,  or  extent  of  jurisdiction  generally,  or  of  the 
powers  of  the  different  Courts  which  administer  the  law  of 
England  and  the  States.  The  treatise  strays  into  the  rules  of 
substantive  law,  in  chapters  which  deal  with  habeas  corpus  and 
taxation,  and  into  pure  procedure  ^o^m,  and  more  particularly 
in  regard  to  service  of  process,  appearance  in  catLSOj  attachment 
and  garnishment.  But  it  does  not  deal — and  this  is  a  capital 
defect  of  the  book — with  jurisdiction  as  affected  by  private  inXet' 
i\dii\oxi2\\2L\\y  forum  compcitenSy  forum  convenie7is^9LaA  the  like.  It 
may,  however,  be  useful  to  a  Scotch  lawyer  in  helping  him  to 
understand  the  meaning  of  English  or  American  cases,  and  to 
escape  the  pitfall  of  relying  on  such  cases  for  general  doctrine, 
when  their  peal  quite  depends  on  some  peculiarity  of  pleading  or 

•ocedure. 
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©bttuarg. 

The  Late  Chief  J  ustice  Parker. — The  late  Wm.  Alexander 
Parker,  formerly  one  of  Her  Majesty's  Colonial  Judges,  who  died 
at  Hillside,  Gorey,  Jersey,  on  the  27th  nit.,  in  his  68th  year,  was 
the  eldest  son  of  John  Parker,  solicitor,  sometime  Clerk  to  the 
Inner  House  of  the  Court  of  Session,  subsequently  Principal 
Keeper  of  the  Judicial  Records  of  Scotland  in  the  General  Register 
House,  Edinburgh.  He  was  born  at  Edinburgh,  4th  December 
1818,  educated  at  the  Edinburgh  Academy  and  University. 
Appointed  in  1839  Assistant-Keeper  of  Judicial  Records,  Register 
House,  Edinburgh ;  Fellow  and  Corresponding  Associate  for  Scot- 
land of  the  Society  of  Antiquaries,  London,  and  of  the  Historical 
and  Genealogical  Societies.  He  was  an  originator  and  first 
lionorary  secretary  of  the  Architectural  Institute  of  Scotland. 
Mr.  Parker  was  called  to  the  Scottish  Bar  as  advocate  in  1853. 
He  was  captain  of  No.  1  Battery,  Midlothian  Coast  Artillery 
Volunteers  (1859),  and  was  appointed  in  1866  Chief  Justice  and 
Member  of  the  Legislative  Council  of  the  forts  and  settlements 
on  the  Gold  Coast,  Judicial  Assessor  to  tlie  native  chiefs  of  the 
Gold  Coast  Protectorate,  West  Africa.  He  was  in  command  of 
police,  co-operated  with  the  military  in  several  expeditions  against 
the  Fantis  and  other  tribes.  He  was  transferred  as  Chief  Justice 
and  Judge  in  Admiralty  to  the  island  of  Saint  Helena  in  1869 ; 
Member  of  Executive  Council,  1871 ;  Cliief  Justice  and  Judge  in 
Admiralty,  British  Honduras ;  Judicial  Member  of  the  liCgisla- 
ture,  etc.,  1875.  Mr.  Parker  retired  on  a  pension  in  1881.  He 
married  Sophia  Amelia,  daughter  of  Robert  M'Clintock,  Esq.  of 
Ballyarten,  County  Derry,  formerly  of  Calcutta,  and  leaves  issue. 


E!)e  ifiontfi. 


APPOINTMENT. 

The  announcement  that  Mr.  Archibald  Broun,  one  of  the 
principal  clerks  of  Session,  had  resigned  his  appointment  into  the 
hands  of  the  late  Lord  Advocate  Balfour,  and  that  Mr.  Charles 
Tennant  Couper,  advocate,  had  been  appointed  in  his  place,  has 
been  received  with  some  surprise  in  legal  circles.  Mr.  Couper 
was  called  in  1858,  and  has  for  a  good  many  years  been  editor  of 
the  reports  of  the  High  Court  of  Justiciary. 

Titles  and  Trade-Marks, — The  appearance  of  peers  of  the  realm 
in  the  arena  of  trade  is  perhaps  a  healthy  sign  of  the  times ;  but 
titles  converted  into  trade-names  and  coronets  into  trade-marks 
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have  no  special  privileges.  It  is  therefore  not  surprising  that 
Vice- Chancel  lor  Bacon  has  decided  that  the  name  of  "  London- 
derry" cannot  be  monopolized  for  trading  purposes  by  the  Marquis 
of  that  name.  While  Lord  Londonderry  was  a  wholesale  pro- 
ducer he  could  not  have  prevented  retail  traders  selling  his  coal 
under  that  name,  because  they  did  not  damage,  but  rather  benefited 
him.  When  he  resorted  to  the  retail  market  himself,  he  could  not 
justly  be  allowed  to  |)revent  others  continuing  to  use  a  name 
which  they  had  used  for  five-and-twenty  years,  although  that  name 
happened  to  be  his.  The  principle  of  the  law  of  trade-names  is 
either  the  vindication  of  property  or  the  prevention  of  fraud. 
There  was  no  fraud  in  this  case,  because  the  defendant  sold  the 
coal  which  he  professed  to  sell,  and  was  first  in  the  field  in  the 
use  of  the  name.  If  there  was  any  property  in  the  name,  it  was 
in  the  defendant,  as  he  had  first  appropriated  it,  and  the  English 
law  does  not  recognise  any  monopoly  by  birth  in  a  name  of  any 
kind,  least  of  all  in  a  territorial  title. — Law  Journal. 


A  Proposition  to  Divide  tJie  Legal  Profession  in  America  into  Tieo 
Brariches, — While  the  Bar  in  England,  Ireland,  and  Australia  is 
agitating  the  question  of  amalgamation  of  the  two  branches  of  the 
profession,  a  writer  in  the  Albany/  Law  Journal  has  renewed  the 
suggestion  of  establishing  a  distinct  class  of  counsel  in  this  country, 
who  shall  not  perform  the  office  which  is  ordinarily  performed  by 
solicitors,  but  whose  sole  business  shall  be  to  conduct  cases  in  Court. 
There  is  very  much  to  be  said  on  both  sides  of  this  question.     The 
superiority  of  English  over  American   judges,   of  English  over 
American  counsel,  and  of  English  law  reports  over  American  law 
reports,  is  due  largely  to  the  fact  of  the  existence  of  a  separate 
professional  class  known  as  barristers,  whose  training  is  entirely 
academic  and  forensic.     On  the  other  hand,  the  frequent  failure 
of  barristers  in  England  to  be  present  at  the  time  of  trial  to  attend 
to  the  causes  in  which  they  hold  briefs,  and  the  inability  of  the 
solicitors  who  understand  the  case,  to  appear,  are,  if  we  may  credit 
our  English  exchanges,  productive  of  frequent  and  serious  incon- 
venience.    We  incline  to  think  that  this  is  a  matter  to  be  regulated 
by  tliat  law  of  natural  selection,  which  has  built  up  the  legal  pro- 
fession   together   with   the   other  institutions    of    civilized    life- 
Experience  in  America  is  generally  opposed  to  legislative  abridg- 
ment of  the  freedom  of  contract  or  of  action.     In  the  small  town 
it  would  be  extremely  onerous  if  causes  had  to  be  tried  by  barristers 
who  go  out  at  circuit  from  large  cities,  and  if  the  country  practi- 
tioner were  limited  to  the  mere  work  of  preparing  causes  and 
instructing  counsel.     On  the  other  hand,  in  large  cities  where  the 
volume  of  business  is  great,  the  very  necessity  of  having  a  division 
of  labour  according  to  individual  taste  or  adaptability,  will  in  time 
produce  a  distinct  class  of  advocates  who,  though  having  the  power 
^  act  as  solicitors,  will  not  do  so.     This  has  already  become  so  to 
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a  very  considerable  extent.  It  is  well  known  that  in  the  large 
cities  there  are  lawyers  who  seldom  or  never  appear  in  Court,  and 
yet  they  occupy  very  high  positions  in  the  profession,  and  enjoy  very 
lucrative  incomes.  At  the  same  time,  there  are  others  who  belong 
to  the  splendid  and  popular  class  known  as  advocates,  who  would 
be  quickly  called  upon  to  defend  a  man  on  trial  for  his  life,  but  who 
would  not  be  intrusted  with  drawing  his  will,  perhaps  not  even 
with  drawing  a  deed  for  the  purchase  of  a  house  and  lot. — American 
Law  Review. 


Th£  daily  press  seems  to  have  been  unduly  exercised  about 
the  "bug  case,"  in  which  Mr.  Justice  Mathew  recently  gave 
judgment.  The  point  decided  was  the  simplest  issue  of  fact. 
The  defendant  accepted  the  onus  of  the  issue,  and  proved  the 
discovery  of  six  bugs  in  an  attic  on  the  third  floor  of  the  house  in 
question.  This  was  before  she  came  into  possession,  which,  in 
point  of  fact,  was  never  taken.  The  six  were  not  scattered  about 
the  room.  They  were  a  compact  body,  apparently  caught  in  the 
act  of  marching  either  in  or  out  of  a  hole  in  the  wall.  The 
defendant's  case  never  got  further  than  this,  and  the  learned 
judge  simply  held  that  nothing  had  been  shown  on  which  he 
could  find  the  house  so  unfit  for  habitation  as  to  bring  it  within 
the  doctrine  of  Smith  v.  Marrahle.  Whether  he  was  right  or 
wrong  is  a  matter  not  of  law  but  of  natural  history.  No  scientific 
evidence  was  called  to  show  what  inference  might  be  drawn  from 
the  presence  of  the  six  intruders;  and  an  appeal  to  "common 
knowledge"  on  this  unsavoury  subject  had  perhaps  less  weight 
with  a  judge  than  it  would  have  had  with  a  jury.  It  is  not  trae, 
therefore,  as  has  been  supposed,  that  his  Lordship  intimated  it  to 
be  the  duty  of  the  tenant  to  obtain  practical  evidence  of  the 
nuisance  by  essaying  to  sleep  on  the  premises — a  ruling  which 
might  involve  a  most  inequitable  application  of  the  maxim,  Vigil- 
anttbus,  non  dormieniibus. 


We  suppose  the  following  must  have  something  to  do  with  law, 
as  we  extract  it  from  a  widely-circulated  legal  contemporary  on 
the  other  side  of  the  Atlantic.  Anyhow,  it  is  rather  pleasant 
reading  for  a  summer  vacation  day  : — 

The  reception  and  banquet  at  the  Hotel  Bichelieu  last  Sanday 
evening,  by  Mr.  H.  V.  Bemis,  was  one  of  the  most  elegant  and 
elaborate  entertainments  ever  given  in  the  West.  Those  in  whose 
honour  it  was  given  were :  John  R.  Beavis,  of  the  New  York 
World;  Frank  S.  Williams,  of  New  York;  A.  J.  Packard,  of 
Buffalo,  New  York ;  the  members  of  the  press  of  Chicago, 
including  the  following  named  gentlemen :  Senator  S.  K.  Dow, 
Judge  «f.  B.  BradwelT,  Eugene  Field,  the  Hon.  T.  0.  Mac- 
Millan,  Professor  Rodney  Welch,  Baron  Von  Evers,  of  Austria  ; 
Professor  Henry  Cohn,  the  Hon.  W.  K.  Sullivan,  F.  A.  Mallory, 
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S.  Little,  Colonel  C.  A.   Calkins,  Frank  E.  Johnson,  W.  H. 
Ballon,  and  J.  M.  Davis. 

The  dinner  was  given  at  six  o'clock  in  the  banquet  hall,  the 
table  being  ornamented  with  beautiful  floral  emblems,  superb  cut 
glassware,  and  the  costliest  Dresden  china.  The  menu  was  as 
follows : — 

Sherry— Pemartin,  "Leviathan,"  1836. 

Little-Neck  Clams. 
Saateme— "  Chateau  Tqaem,"  1869. 


CrSme  de  Volaille,  Soaveieiiie. 
Consomme  Jaanita. 
Old  Madeira,  1808. 


Bondins,  Richeliea. 
Old  Madeira— V.  O.  1816. 


Turbot  h.  la  Mornay. 

Pomme  Lorette. 

Rhine  Wine,  Prince  Metternich^s  Cabinet,  1868. 


Filet  de  Boenf  pione  h  la  Moderne. 
Claret,  Red  Goldeck  Cabinet,  green  label. 


Estomac  de  pluviers,  k  la  Domanoir. 
Claret,  Chateau  Haut  Brion,  1874. 


Buisson  de  riz  de  veau,  h  la  Pascaline, 
Queen's  Sherry. 


Aspic  de  f  oie  gras,  en  Mosaique, 

Petits  pois,  Fran9ai8. 

Cepes,  k  la  Rasse. 

Sauteme — Clutteau  du  Suduirant,  1869. 

Burgundy — Clos  de  Vougeot. 


Sorbet,  Lalla  Rookh. 


Poulet  de  grain,  au  cresson. 

Double  d'agneau,  sauce  menthe. 

Burgundy — Romanee  Conti,  1878. 

Salade. 
Monopole. 


Charlotte  Plombiere. 


Fruit.    Fromage.     Cafe.     Tokayer. 
Liqueurs  assortis. 

The  subjoined  minate  was  unanimously  adopted  by  the  com- 
pany :  **  The  banquet  tendered  by  Mr.  H.  V.  Bemis  at  the 
Richelieu,  June  13,  1886,  in  honour  of  Mr,  John  R.  Reavis,  Mr. 
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A.  J.  Packard,  Mr.  Frank  S.  Williams,  and  to  the  press,  at  which 
we  have  had  the  honoar  and  the  pleasure  of  being  present,  has 
been  a  high  and  delightful  season.  The  guests  hare  only  praise 
to  express  for  the  princely  hospitality  of  which  they  have  been 
the  recipients — a  hospitality  reflecting  the  art  and  culture  of  two 
hemispheres,  the  learning  of  the  learned  professions,  the  most 
magnificent  example  of  the  modern  traveller's  paradise,  the  finest 
ideal  home  abroad  for  the  pilgrim  in  foreign  lands,  Chicago's 
latest  and  largest  illustration  of  the  advance  made  by  the  Gamen 
City  under  the  supervision  of  our  host.  We  extend  to  Mr.  Bemis 
our  high  regard,  or  delight  at  his  royal  retreat,  and  our  unalloyed 
satisfaction  at  the  outcome  of  so  charming  and  long-to-be-re- 
membered entertainment." 

The  most  charming  thing  in  the  report  is  the  minute  passed  by 
the  assembled  guests ;  we  have  not  yet  attained  to  such  a  pitch 
of  courtesy  in  the  old  world.  The  minute  certainly  bears  traces 
of  having  been  inspired  by  the  elaborate  banquet  of  which  the 
framers  had  just  partaken,  but  it  is  wonderfully  coherent  con- 
sidering that  no  less  than  twelve  different  kinds  of  wine  had 
been  laid  under  contribution,  not  to  speak  of  the  liqueurs  assortis 
which  closed  the  repast.  If  anybody  is  desirous  of  emulating 
the  example  of  Mr.  H.  V.  Bemis,  and  will  entertain  a  select 
party  of  the  l^al  profession  in  Scotland  to  dinner,  we  promise 
him  a  most  mittering  report  of  it  in  the  Journal,  though  we 
doubt  if  the  concentrated  talent  of  the  party  would  be  capable  of 
framing  such  a  minute :  but  they  might  try. 

A  Judge^s  First  Clmrge, — A  judge's  first  charge  is  thus  reported 
by  the  Medical  and  Surgical  Reporter : — He  said,  "  Gentlemen  of 
the  jury,  charging  a  jury  is  a  new  business  to  me,  as  this  is  my 
first  case.  You  have  heard  all  the  evidence,  as  well  as  myself ; 
you  have  also  heard  what  the  learned  counsel  have  said.  If 
you  believe  what  the  counsel  for  the  plaintiff  has  told  you,  your 
verdict  will  be  for  the  plaintiff ;  but  if,  on  the  other  hand,  you 
believe  what  the  defendant's  counsel  have  told  you,  then  you 
will  give  a  verdict  for  the  defendant.  But  if  you  are  like  me, 
and  don't  believe  what   either  of   them   has   said,  then  I'll  be 

d d  if  I  know  what  you  will  do.     Constable,  take  charge  of 

the  jury." 

The  Photograph  as  a  False  Witness, — The  most  dangerous  per- 
jurer is  he  who  not  only  holds  an  almost  universal  high  reputation 
for  truthfulness,  but  also  telling  the  truth  in  the  main,  still  intro- 
duces one  such  small  and  concealed  element  of  falsehood  as  serves 
to  turn  the  whole  of  his  story  on  the  side  of  unrightness ;  and 
this  is  the  false  witness  whom  lawyers  fear  with  most  reason,  his 
detection  and  exposure  being  in  ordinary  cases  utterly  beyond  the 
strength  of  a  crosa-examiner,  who  is  able  easily  to  confute  the 
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clamsy  and  inexpert  perjorer  who  invents  the  whole  of  his  story. 
In  recognition  of  the  specially  objectionable  character  of  the 
witness  who  lies  with  truth,  there  is  current  among  patent  lawyers 
a  rather  expressive  mode  of  comparing  the  noun  liar,  the  com- 
parison running  thus: — PosUive^  Liar;  Comparative^  Thundering 
Liar;  Superlative^  Scientific  Witness.  But  the  genius  who 
formulated  this,  invented  for  the  occasion  a  fourth  degree  of 
comparison, — ^a  degree  not  recognised  by  the  followers  of  Lindley 
Murray, — ^the  Kata-Superlative ;  and  as  Kata-Superlative  to  the 
noun  liar,  he  places  the  name  of  one  of  our  best  Known  scientific 
witnesses,  one  who  has  won  honours  and  position  by  the  judicious 
exercise  of  his  function  of  professional  witness ;  but  out  of  res)>ect 
to  the  law  of  libel  we  must  complete  the  inflection  of  liar  by  a 

blank  thus :  Kata-Superlative, .     Now,  considering  the  very 

vast  amount  of  truth  told  by  the  camera,  and  the  general  notion 
that  a  photograph  must  be,  without  question,  an  almost  ideal  of 
truthfulness,  together  with  that  firmly  impressed  idea  that  a 
photographic  portrait  must  be  a  good  likeness,  it  really  becomes  a 
question  whether  photography  should  not  hold  the  fourth  place  in 

the  grammatical  intensitives  of  the  noun  liar ;  whether ought 

not  to  be  hoisted  down  from  his  proud  eminence,  and  the  camera 
be  allowed  to  reign  there  in  his  place.  In  commenting  last  week 
on  a  decision  given  by  Justice  North,  and  which  decision  seems  to 
have  been  very  much  influenced  by  a  photograph,  we  alluded  to 
one  way  in  which  photography  may  give  directly  false  evidence, 
and  we  may  now  mention  another  typical  case.  A  friend  of  ours, 
who  some  years  ago  had  a  portrait  studio  in  the  city,  formed  a 
speaking  acauaintanceship  with  a  solicitor,  as  the  result  of  meeting 
him  almost  aaily  at  a  dining-room.  One  day  the  solicitor  greeted 
the  photographer  by  expressing  high  disgust  towards  photography 
and  photographers ;  "  for,"  said  he,  "  one  of  you  fellows  will  make 
me  lose  an  ancient-lights  case  to-morrow."  "More  fool  you," 
answered  the  photographer ;  *'  you  should  get  some  photographs 
taken  on  your  side  also."  In  a  close  conversation  of  some  fifteen 
minutes  which  followed,  the  solicitor  learned  what  he  did  not 
know  before;  he  learned  that  the  photograph  may  be  made  to 
speak  for  this  or  for  that,  according  as  the  finger  of  Mammon  does 
point.  An  inspection  was  made,  and  it  was  found  that  a  photo- 
graph so  untruth-telling  as  to  be  altogether  satisfactorj'  to  the 
1)Iainti£f  could  only  be  taken  under  the  following  conditions :  the 
ens  must  include  an  exceptionally  wide  angle ;  the  view  must  be 
taken  from  the  roof  of  a  certain  building  in  the  neighbourhood, 
and  late  in  the  afternoon.  Much  work  had  to  be  done*  The  lens 
had  to  be  borrowed  from  a  celebrated  optician,  who  had  only  just 
succeeded  in  constructing  his  first  extra  wide  angle  lens ;  diffi- 
culties as  to  access  to  the  desired  standpoint  had  to  be  overcome ; 
but  all  the  obstacles  were  surmounted,  and,  to  the  delight  of  the 
lawyer,  a  photograph  was  produced  which  showed  the  new  wall  a.s 
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being  close'  to  the  plaintiffs  premises,  and  magnified  into  dispro- 
portion, while  the  long,  black  evening  shadow  trailed  across  the 
diminished  building  of  the  plaintiff,  rendering  his  windows  almost 
invisible  for  the  very  blackness.  Here  was  a  striking  contrast  to 
the  defendant's  photograph,  which  showed  the  plaintiff's  building 
large,  and  illuminated  by  the  midday  light,  while  on  the  remote 
edge  of  the  picture  was  the  recently  erected  wall,  to  be  seen  as 
small  and  distant.  To  revert  to  the  case  which  was  heard  last 
week,  Justice  North,  when  he  said  that  "  he  had  seen  some  very 
clear  photographs  which  convinced  him  that  the  inscription  was 
put  up  in  such  a  way  tliat  passers-by  would  not  be  deceived,"  may 
have  been  fully  aware  of  all  the  circumstances  we  referred  to. 
He  may  have  known  that  a  signboard  may  be  painted  with  two 
totally  different  inscriptions,  one  of  these  inscriptions  being  latent 
to  the  eye,  and  patent  to  the  ordinary  sensitive  plate ;  while  the 
other  inscription  is  patent  to  the  eye,  but  latent  to  the  sensitive 
plate.  He  may  have  studied  the  recent  developments  of  ortho- 
chromatic  photography,  and  he  may,  perhaps,  look  forward  to  the 
time  when  it  may  be  possible  to  represent  on  the  sensitive  plate 
all  objects  in  their  correct  relative  intensities.  He  may  have 
known  how  photography  has  sometimes  done  good  service  in 
rendering  obvious  things  invisible  to  the  eye ;  how  stars  invisible 
to  the  eye  can  be  seen  by  the  recording  eye  of  the  camera ;  how 
erased  writing  has  been  brought  to  light ;  and  how  the  markings  of 
eruptive  disease  have  been  seen  by  the  camera  before  the  eye 
could  detect  them.  Knowing  all  this,  he  may  have  satisfied  him- 
self that  the  photographs  were  truthful  ones.  There  is,  however, 
a  possibility  that  he  did  not  know  much  about  the  possibilities  of 
the  case,  and  that  he  took  it  for  granted  that  photographs  cannot 
lie.  If  so,  he  has  created  a  dangerous  precedent.  Photographs 
ought  to  be  seldom  received  except  in  conjunction  with  the  per- 
sonal evidence  of  the  photographer  who  took  them,  and  when  there 
is  satisfactory  independent  evidence  that  the  photographs  arc  truth- 
speaking  witnesses.  **  Can  the  sun  lie  ?  "  is  often  asked  ;  but 
asked  much  in  the  same  spirit  as  that  in  which  he  who  told  so 
much  unpleasant  truth  to  the  people  of  Israel  asked,  '*  Can  the 
leopard  change  his  spots  ?  "  A  question  which  is  supposed  to 
carry  its  own  answer.  Perhaps  we  may  say  that  though  the  sun 
does  not  lie,  the  liar  may  use  the  sun  as  a  tool,  and,  in  doing  so, 
he,  the  pen'crter  of  the  truth,  may  quote  such  old  questions  as, 
Qiiis  dicere  falsum  solem  aicdeat  ?  assuming  that  the  answer  is  so 
obvious  as  to  be  altogether  superfluous.  Let  all,  then,  beware  of 
the  liar  who  lies  in  tlie  name  of  truth. — Photographic  News. 

Precedents. — From  an  immemorial  period  in  the  English  law  the 
doctrine  of  the  authoritative  force  of  judicial  precedent  has  been 
part  of  it.  Not  simply  part  of  it  in  a  general  seus'j,  that  it  is 
natural  to  yield  to  the  influence  of  example  and  to  follow  what 
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has  been  practised,  but  in  a  sense  and  with  effects  which  are  dis- 
tinctively and  more  strikingly  peculiar  to  the  English  and  American 
systems  of  jurisprudence.  The  doctrine  as  established  is  shortly 
this :  that  a  decision  by  a  Court  of  competent  jurisdiction  of  a 
point  of  law  lying  so  squarely  in  the  pathway  of  judicial  judgment 
that  the  case  could  not  be  adjudged  without  deciding  it,  is  not 
only  binding  upon  the  parties  to  the  cause  in  judgment,  but  the 
point  so  decided  becomes,  until  it  is  reversed  or  overruled,  not 
merely  evidence  of  what  the  law  is  in  like  cases,  hU  the  very  law 
itself  which  the  Courts  are  bound  to  follow  and  apply,  not  only  to 
cases  precisely  like  the  one  which  was  first  determined,  but  also  to 
those  which,  however  different  in  their  origin  or  special  circum- 
stances, stand,  or  are  considered  to  stand,  upon  the  same  principle. 
The  doctrine  in  question  is  not  limited  in  its  scope  and  binding 
eflfect  to  inferior  Courts  over  which  the  Court  that  made  the 
precedent  has  direct  appellate  authority ;  nor  is  it  limited  to 
cases  which  determine  the  true  construction  of  a  statute ;  but 
extends  equally  to  the  far  larger  class  of  cases  which  does  not 
depend  upon  positive  legislation,  but  must  be  determined  by 
general  reasoning.  In  continental  Europe  a  judicial  decision,  as 
we  shall  presently  see,  has  no  such  authoritative  force  in  any 
other  case,  whether  in  the  same  or  any  other  Court.  But  in 
England  and  in  this  country  a  point  of  law  solemnly  decided  has 
the  force  and  effect  of  law,  binding  the  judges  in  all  other  cases 
that  fall  within  its  principle,  and  which  the  judges  are  therefore 
bound,  ^*  unless  flatly  absurd  and  unjust,"  to  follow  and  apply. 

The  direct  and  indirect  consequences  of  the  doctrine  of  judicial 
precedent  in  our  law,  for  good  and  for  evil,  present  a  subject  of 
such  grave  and  pressing  moment  as  to  demand  from  the  profession 
the  most  anxious  consideration.  It  cannot,  of  course,  be  dealt 
with  at  large  within  the  limits  of  an  address  of  this  character,  and 
I  shall  essay  to  present  it  only  in  its  most  general  and  obvious 
outlines. 

To  this  doctrine  we  owe  a  weight  of  obligation  whose  magnitude 
cannot  easily  be  overstated.  By  reason  of  the  authoritative  force 
thus  given  to  judicial  decisions  and  their  consequent  importance, 
they  have  been  reported  for  several  hundred  years,  so  that  at  this 
time  the  volumes  of  reports  in  England  and  this  country  number 
about  six  thousand.  These  directlv  embody  the  learning,  wisdom, 
and  experience  of  the  judges,  often  men  of  great  intellectual 
powers,  who,  during  this  long  period,  have  made  the  law  and  the 
practical  administration  of  justice  the  subject  of  life-long  and 
profound  study.  Indirectly  the  reports  embody,  also,  the  results 
of  the  researches,  study  and  ability  of  the  Bar  during  the  same 
period,  since  of  these  the  judges  have  had  the  advantage  in  the 
argument  of  the  causes  so  decided.  Indeed,  the  doctrine  of 
judicial  precedent  implies  that  the  point  to  the  decision  of  which  such 
force  is  attributed  should  have  been  argued  by  opposing  counsel. 
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The  accidental  origin  and  the  consequent  irregular  development 
of  so  much  of  the  jurisprudence  of  England,  from  which  ours  is 
borrowed,  are  among  the  most  singular  phenomena  in  its  history. 
Of  this  our  equity  system  is  a  notable  example.  It  is,  in  fact, 
almost  accidental  that,  unlike  any  other  system  of  jurisprudence, 
we  have  a  separate  Court  of  Chancery  with  all  the  momentous 
consequences  which  have  flowed  from  the  separation  of  the  two 
jurisdictions  of  law  and  equity,  and  the  creation  of  equitable  rights 
and  estates  distinct  from  legal.  The  existence  of  the  Court  of 
Chancery  sprang  out  of  the  jealous  spirit  and  narrow  conservatism 
of  the  common  law  judges,  and  could  have  been  avoided  by  a 
timely  and  simple  Act  of  Parliament. 

These  two  great  streams  have  so  long  flowed  in  distinct  channels, 
that  although  we  regret  the  injurious  consequences  of  the  original 
and  unnecessary  separation,  yet  with  the  habitual  caution  of  our 
profession  we  nesitate  to  unite  them  because  we  cannot  clearly 
foresee  all  the  results.  The  tendency  to  their  union  is,  however, 
marked  and  strong.  The  law  stream  is  ever  increasing  its  volume 
and  momentum,  and  is  unperceived,  but  inexorably,  eating  away 
the  narrow  banks  which  divide  it  from  the  equitable.  Nothing 
that  lies  in  the  future  seems  to  me  more  certain  to  occur  than  that 
at  no  very  distant  period  they  are  destined  to  join  each  other,  and 
to  form  a  grand  and  lordly  stream,  which  after  the  first  disturbance 
is  over,  only  Denham's  lines  will  fitly  describe  : 

"  Though  deep  yet  clear,  though  gentle  yet  not  dull, 
Strong  without  rage,  without  o  erilowing  full.'* 

But  whether  this  shall  occur  or  not,  the  Law  and  Equity 
Keports  of  England  and  America  contain  the  recorded  experience 
growing  out  of  the  actual  transactions  and  affairs  of  men  during 
the  hundreds  of  years  in  which  our  jurisprudence  has  been  making 
its  growth,  and  attaining  the  developed  condition  in  which  we  find 
it  to-day. 

The  value  of  these  reports  to  the  lawyer  and  to  the  judge  is, 
I  repeat,  absolutely  incalculable.  It  is  a  mine  of  wealth  possessed 
by  none  but  English-speaking  peoples.  Here  the  lawyer  finds  his 
true  riches.  What  the  art  collections  in  the  Vatican,  in  the 
Tribune  Room,  the  Pinacotheks,  in  the  Dresden  Gallery,  and  in 
the  Louvre  are  to  the  artist,  the  judicial  reports  are  to  the  English 
and  American  lawyer.  I  yield  to  no  one  in  my  estimate  of  the 
store  of  riches  they  contain.  But  I  have  not  yet  mentioned  one  of 
the  chief  elements  of  their  possible  usefulness.  They  are  capable 
of  being  made  quite  as  valuable  to  the  legislator  as  to  the  lawyer, 
since  the  uninterrupted  light  of  the  experience  of  many  generations 
of  men  shines  forth  from  them  to  mark  out  and  illumine  the 
legislator's  pathway.  He  need  not  take  a  single  step  in  the  dark. — 
Frmn  an  address  hy  the  Hon.  John  F.  Dillon  to  the  South  Carolina 
Bar  Association, 
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Trade  Mark. —  Registration — Similarity — egistration  without  user — 
The  Patents,  Designs,  and  Trade  Marks  Act,  1883,  «.  72,  sub-s.  2.— A 
trade  mark  may  be  said  to  be  calculated  to  deceive  when  that  mark  is  so 
similar  to  another  on  the  register  that  in  the  probable  course  of  its 
legitimate  user  in  trade  the  former  will  be  likely  to  be  mistaken  for  the 
other ;  and  the  Coort  before  deciding  mast  look  at  all  the  circomstances 
of  the  case — e.g.,  the  material  on  which  the  mark  is  to  be  ased,  the  pro- 
bability of  blurring,  or  of  a  greater  distinctness  of  one  portion  of  the 
design  than  of  another. — In  re  LyndxyrHs  Application  for  Registration  of 
Trade  Mark  (App.),  55  L.  J.  Rep.  Ch.  456. 

It  is  the  duty  of  the  Court  to  look  not  only  at  the  mark  as  registered, 
but  to  take  into  consideration  what  it  will  become  in  actual  practice  when 
fairly  used. — Ibid. 

Partnership. — Negligence — Fraud  of  partiier — Liability  of  firm — 
Words  ^*' renewable  lease" — Misrepresentation. — In  1869,  P.,  a  member  of 
a  firm  of  solicitors,  by  his  advice  induced  the  plaintiff  to  invest  moneys 
upon  the  security  of  an  equitable  mortgage  of  a  lease  which  he  repre- 
sented as  renewable,  and  which  had  previously  been  renewed  by  custom 
every  fourteen  years,  bnt  the  future  renewal  whereof  was  prohibited  by 
statute  passed  in  1868.  In  1875,  P.  fraudulently,  and  without  the 
knowledge  of  his  partners,  gave  a  legal  mortgage  of  the  lease  to  a  third 
party  without  notice  of  the  plaintiff's  mortgage.  The  security  proved 
insufficient,  and  P.  having  absconded,  the  plaintiff  sought  to  make  P.'s 
firm  liable  for  the  loss  sustained  by  him: — Held,  that  since  the  transac- 
tion of  1869  was  within  the  ordinary  limits  of  the  partnership  business, 
the  firm  was  liable  for  negligence  in  respect  thereof,  but  that  the  remedy 
against  them  was  barred  by  the  statute  21  Jac.  I.,  c.  16 ;  that  P.'s  fraud 
of  1875  not  being  committed  in  the  ordinary  course  of  the  business,  the 
firm  was  not  liable  in  respect  thereof. — Hughes  v.  Twisden,  55  L.  J. 
Kep.  Ch.  481. 

Semhle,  that  the  lease  was  not  improperly  described  as  a  ^'  renewable 
lease." — Ibid. 

Held,  also,  that  it  is  an  inference  of  fact,  and  not  a  presumption  of 
law,  that  if  a  material  representation  calculated  to  induce  a  person  to 
enter  into  a  contract  is  made  to  him,  he  was  thereby  induced  to  enter  into 
the  contract. — Ibid. 

Dictum  of  Jessel,  M.R.,  in  Redgrave  v.  Hard  (51  L.  J.  Rep.  Cli. 
803),  as  reported  L.  Rep.  20  Ch.  D.  1,  21,  commented  on  and 
explained. — Ibid. 

Company. —  Winding^up^^DehtrUures — Action  by  debenture-holders — 
Directars — Fraudulent  preference — Companies  Act,  1862,  s.  164. — The 
law  of  fraudulent  preference  which  prevails  in  bankruptcy  is  by  the  164th 
section  of  the  Companies  Act,  1862,  made  applicable  to  the  winding-up 
of  companies,  and  can  only  be  enforced  on  behalf  of  the  creditors  gene- 
rally of  a  company,  and  not  of  a  single  creditor  or  a  particular  class  of 
creditors. —  Wilimott  v.  The  London  Celluloid  Company,  55  L.  J.  Rep. 
Ch.  449. 
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II.  Its  Infliisnce  on  the  Substantive  Law  of  Scotland, 

The  proposition  whose  truth  I  shall  now  endeavour  to  illustrate, 
is — 

(6)  That  at  the  end  of  the  fourteenth  century,  when  the  Ancient 
League  vjos  in  fvll  operation,  and  when,  therefore,  the  intercourse 
between  France  and  Scotland  was  of  the  most  irUimate  description, 
France  had  tacitly  adopted,  while  England  was  repudiating,  the  jus 
civile  as  the  basis  of  her  substantive  law. 

The  continued  existence  in  Europe  throufjhout  the  Dark  A^es 
of  the  Romano-Barbarian  law,  i.e.  of.  the  Soman  law,  with  the 
saperaddition  of  the  changes  wrought  upon  it  during  the  decline 
and  fall  of  the  Empire,  may  be  taken  as  proved. 

The  Breviarium  Alaricianum,  in  which  the  Theodosian  Code 
was  preserved,  administered,  and  obeyed,  the  civil  and  contractual 
formulae,  published  by  the  monk  Marculf  in  the  eighth  century, 
the  municipal  institutions  of  the  Franks,  the  decrees  of  Clotaire 
and  Childeric,  the  Salic  and  Ripuarian  Codes,  as  well  as  the 
learning  of  Andarchius,  Bonet,  and  Didier,  abundantly  confirm 
the  testimony  of  Pope  Leo  IV. :  "  Hactanus  romana  lex  viguit 
absque  universis  procellis." 

The  revival  of  the  study  of  civil  law  in  the  twelfth  century, 
after  tlie  discovery  of  the  Pandects  at  Amal6,  admits  of  equally 
little  doubt. 

"Ad  vestros  codices,  ad  instituta  vestra  recurrite,"  Saint 
Damian  cried  to  the  doctors  who  were  disputing  about  the 
canonical  decrees  of  relationship.  "Qiiando  oramus?"  wrote 
St.  Bernard  to  Pope  Eugenius  IV.,  in  a  tone  of  passionate  com- 
plaint :  "Quando  doxemus  populos?  Quando  aedificamus 
ecclesiamt  Quando  meditamur  in  lege?  Et  quidem  quotidie 
perstrepimt  in  palatio   leges,  sed  Justiniani   non   DominiJ*      la 
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the  century  whicli  elapsed  between  these  two  utterances, 
the  revival  of  Koman  law  had  made  mighty  progress.  The 
doctors,  to  whom  the  Bishop  of  Ostia  had  recommended  an 
occasional  examination  of  the  Justinianian  texts  on  controversial 
questions  of  canon  law,  found  in  the  codes  and  the  institutes 
the  source  from  which  the  muddy  stream  of  canon  law  was  itself 
derived.  The  Church  employed  her  usual  weapons:  successive 
councils  at  Rheims  (1131),  in  the  Lateran  (1139),  and  at  Tonra 
(1162)  prohibited  religion  from  making  a  profession  of  the  study 
c»f  modern  laws,  under  penalty  of  excommunication.  A  decretsd 
of  Honorius  III.,  in  1220,  ordered  that  Roman  law  should  not  be 
taught  at  Paris  or  in  the  neighbouring  towns.  But  in  spite 
of  pontifical  threat  or  command,  the  researches,  which  the 
Church  had  once  encouraged  and  protected,  went  on.  Orleans, 
Montpellier,  and  Toulouse  sprang  up  as  schools  of  civil  law. 
Bulgarus  and  Gosia,  Jacobus  and  Ugo,  Placentinus  and  Imerius 
wrote  and  taught.  Glossator  gave  place  to  Doctor,  Doctor  to 
Humanist,^  till  the  Renaissance  of  the  jus  civile  had  been  com- 
pleted, and  had  stamped  its  fashioning  impress  on  the  thought, 
the  government,  and  the  laws  of  Europe. 

Without  insisting  on  the  presumption  which  these  general 
observations  create  and  warrant,  I  proceed  to  sketch  the  history 
of  the  civil  law  in  France.  An  ingenious  writer^  divides  the 
history  of  French  law  into  two  great  periods, — that  of  the  droit 
ancien,  embracing  the  first  and  second  races  of  kings,  and  that 
of  the  droit  nouveau^  extending  from  the  tenth  century  to  his 
own  day  (1674).  The  mutual  relations  of  these  two  divisions, 
and  the  elements  in  each  which  are  important  in  this  discussion, 
Diay  be  conveniently  set  forth  in  a  tabular  form — 

Histoire  da  droit  Fran9ais. 


Ancien.  Nouveau. 

I.  II. 

1.  Gallic,  t.e.  Roman.    2.  Frankifih.  Coutnmier.     Ecrit,  i.«.  Roman. 

"Lorsque  les  Francois,**  says  M.  Fleury,  "entierent  dans  les 
Gaules,  les  Gaulois  estoient  tous  Remains; — ils  parloient  Latin 
et  ils  vivoient  suivant  les  loix  Romaines  . .  .  avec  quelque  melange 
de  loix  barbares."  *  That  such  should  have  been  the  case  is  per- 
fectly intelligible.  The  Norman  occupation  of  Gaul  lasted  from 
50  to  450  A.D.  During  these  four  centuries  a  current  of  inter- 
course— political,    military,   and  commercial — flowed    constantly 

>  This  is  the  classification  adopted  by  M.  Estienne  Pasqaier. 

2  Fleury,  Hist,  du  droit  Fran,     Paris,  1674. 

•  Cf.  Histoire  Ahrig4e  de  Vordre  d^avocats,  p.  41 :  "liOXisqne  lea  Romains  eur«it 
fait  la  conquSte  des  Gaules  ils  laiss^rent  d'abord  anx  vaincus  la  liberty  de  suirre 
leurs  anciens  usages  ;  mais  les  Gaulois,  connaissant  la  sagesae  des  loia  romaines  ks 
adopt^rent  Yolontairement." — »,t,x. 
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between  Gaul  and  Rome ;  *  in  each  province  an  iron  network  of 
institutions  was  spread ;  every  oflScial,  from  the  governor  down  to 
the  apparitor  and  the  publican,  was  a  servant  of  the  Empire ;  '^  le 
droit  de  cit^"  was  cautiously  extended  to  those  of  the  barbarians 
whose  fidelity  was  approved ;  limitanean  grants  secured  the  sub- 
jection of  the  frontiers.  Thus,  over  the  energies  and  individuality  of 
Gaul  crept  the  stealthy,  fatal  paralysis  of  Roman  influence,* — it  was 
a  repetition  of  the  process  by  which  the  Empire  had  been  formed  : 
**  On  parlS,t  la  ineme  langue  k  Cologne,  k  York,  k  Lion,  k  Seville, 
et  k  Carthage, — on  y  fust  gouvern^  par  des  Magistrats  de  meme 
es])ece  .  .  .  et  on  y  vecftt  sous  les  niemes  loix.'* 

The  law  of  the  Frankish  invaders  of  Gaul  was  merely  a 
criminal  code,  containing  a  minute  classification  of  offences,  a 
string  of  punishments,  and  a  graduated  scale  of  compositions  and 
fines.  Its  style  was  terse,  and  would  have  been  clear,  but  for 
the  barbarous  terms  which  the  redacteurs,  from  ignorance  or  pre- 
ference, had  employed.  ''  The  principle  of  custom,"  represented 
by  these  rude  usages,  and  "  the  principle  of  reason,"  represented 
by  the  Roman  law,  came  into  collision.  The  issue  could  not  be 
doubtful.  The  conqueror  yielded  to  the  spell  of  the  conquered. 
Imitating  the  administrative  arrangements  of  the  Empire,  the 
Frankish  kings  named  the  governors  by  their  provinces — 
"comtes,"  "dues,"  "vicaires,"  and  had  their  " chanceliers," 
'*  referendaires,"  "  cubiculaires,"  "  domestiques,"  "  palatins." 
They  styled  themselves  "glorieux"  and  *'illu8tres,"  and  in  the 
time  of  Clovis  were  Frankish  in  nothing  but  language  and  dress. 
Perceiving  that  their  laws  were  deficient  alike  in  principle  and  in 
flexibility,*  they  drew,  upon  the  jvs  civile  in  every  case  of  novelty, 
and  made  the  civil  law  of  contract  and  marriage  their  own. 

The  Roman  law  maintained  its  position  during  the  subsequent 
history  of  the  droit  ancien.  The  pretentious  capitularies  of  Charle- 
magne —  little  superior  as  pieces  of  legislative  workmanship  to 
the  laws  of  his  predecessors,  indeed  a  mere  enunciation  *  of  eccle- 
siastical rules,  of  special  decisions,  and  of  moral  precepts  with  the 
generality,  but  without  the  sanction  of  law — left  many  questions 
of  vital  interest  and  frequent  recurrence  untouched.  In  the 
settlement  of  all  such  questions  the  civil  law  was  applied. 

In  the  torrent  of  barbarism  which  descended  upnn  the  Empire 
of  Charlemagne  in  the  tenth  century,  every  vestige  of  the  early 

*  "Le  nombre  du  petit  penple  presqne  tout  compost  d'effranchis  ou  de  fils 
d'effranchis,  deyenant  incommode,  ou  en  tit  de  colonies  par  le  moyen  des  quelles  on 
s'assure  de  la  fidelite  des  provinces.  C'^tait  une  circulation  des  hommes  de  tout 
I'liniyors.  Rome  les  recevait  esclaves  et  les  renvoyait  Romains." — Montesq.,  Grand, 
tl  Decad.  den  Rom.,  c.  13. 

>  *'  Car  tout  I'empire  Romain  ne  faisoit  qu*un  grand  corps  ^ouvem^  par  un  m^me 
esprit,  et  toutes  les  parties  qui  le  composoient  estoient  fort  unics  par  le  besoin  quelles 
avoient  les  uns  des  autres.*' — Fleury. 

'  *'  Parceque  lenrs  loix  particulieres  contenoient  pen  de  mati^re  et  peu  de  cas."-^ 
Fleury.  * 

Canons,  Beglefhens  particiUiairtBf  Loix, 
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Frankish  civilization  was  swept  away.  "No  one  thought  of 
organization  or  order."  The  strong  fortified  their  castles;  the 
weak  hastened  to  place  themselves  beneath  the  protection  of  the 
strong  or  the  shelter  of  the  cowl.  With  rootj  thus  firmly 
planted  in  the  misery,  insecurity,  and  necessities  of  the  age,  the 
wide-spreading  trees  of  seigneurial  and  ecclesiastical  jurisdiction 
slowly  arose.  The  weakness  of  the  vassal  demanded  not  only 
protection,  but  redress.  There  could  not  be  an  obligation  to 
redress  without  a  right  to  examine  into  the  grievance  for  which 
redress  was  sought.  Thus  the  seigneur  easily  usurped  the  over- 
lordship  of  the  roturier  whom  he  protected,  and  the  bishop,  once 
accepted  as  an  arbiter,  was  recognised  as  a  judge.  To  the  settle- 
ment of  the  disputes  of  his  vassals  by  the  seigneur  and  his  covr 
de  pairs,  the  new  customary  law  of  France  ^  owed  its  origin. 
Each  pais  had  its  unwritten  code  of  ex  post  facto  legislation, — of 
which  the  seigneur  and  his  pairs  were  at  once  the  framers  and 
the  interpreters.  For  its  consistency  with  itself,*  much  less  for 
its  congruity  with  the  customary  laws  of  other  seigneuries,*  there 
was  no  guarantee  whatever.  AH  that  can  be  said  in  favour  of 
the  droit  coutumier  is  that  it  was  better  than  the  barbarous  system, 
which  it  first  checked,  and  finally  superseded.  Uncertain  and 
frequently  iniquitous,  without  a  literature,  and  founded  on  no 
principle  but  seigneurial  caprice,  it  must  infallibly  have  perished, 
but  for  the  disunion,  ignorance,  and  hostilities  which  separated 
one  province  from  another.  "La  division  estoit  telle  que  du 
temps  du  Roy  Kobert,  un  abbe  de  Cluny,  invito  par  Bouchard 
Comte  de  Paris  de  venir  mettre  des  Moines  k  S.  Maur  des  Fosses, 
regardoit  ce  voyage  comme  fort  long  et  fort  penible  et  se  plaignoit 
qu  on  Tobligeast  d'aller  en  ce  pais,  estranger  et  inconnu." 

By  the  fourteenth  century  important  changes  had  been  effected 
in  the  customary  laws  of  France.  Some  of  the  old  customs  were 
abolished,  others  were  amalgamated,  and  others  incorporated  into 
the  common  law.  The  cfiartes  particulibres  des  Villes^  e.ff,  of 
Abbeville  (1130),  of  Bordeaux  (1173),  of  Rouen  (1207),  the 
customs  of  Normandy,  Burgundy,  and  Champagne,  and  legal 
manuals  {traitth  des  Praticiens),  those  of  Des  Fontaines  and 
Beaumanoir,  were  published.  Above  all,  the  civil  law,  already 
supreme  in  the  pays  de  droit  icrit^  began  to  penetrate  with  its 
leavening  influence  the  pays  de  droit  coiUumier.  Mastered  by 
doctor  and  cleric, — whose  assistance  was  necessary  in  every  judicial 

^  *'  La  servitude  de  ceuz  k  qui  ils  &st^  imposez  ou  la  violence  de  ceux  qui  lea  oat 
^tablia." 

'  Pierre  de  Fontaine  in  the  time  of  St.  Louis  complains,  ^'que  son  pais  estoit 

J)resque  sans  coutume,  et  qu'^  peine  en  pouvoit  on  trouver  un  exemple  aitseur^  par 
'avis  de  trois  ou  quatre  pereonnes." 

'  The  commufiant4  des  bietis,  e.g.y  in  some  provinces  was  considered  the  necessaiy 
legal  effect  of  the  marriage  ;  according  to  others,  required  to  be  adopted  by  ante- 
nuptial contract ;  according  to  others,  was  not  only  declare<l  not  to  exist,  but  was 
prohibited  from  being  introduced  into  a  marriage  contract. — Burge,  Colcnicd  Lavc*^ 
1«  3«32« 
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proceeding, — superficially  cultivated  by  procurenr  and  notary,  it 
slowly  recovered  its  former  power.  Active  intercourse  was  re- 
newed with  Italy,  where  the  Justinianian  law  had  existed  through- 
out the  Dark  Ages.  New  maxims  were  introduced  into  juris- 
prudence ;  new  customs  appeared  in  practice ;  public  acts  became 
more  formal ;  procedure  lost  its  primitive  simplicity ;  citations  of 
the  ancient  laws  in  the  courts  of  justice  became  rare; — now  that 
the  Pandects  of  Justinian  were  discovered,  what  need  was  there 
to  seek  for  precedents,  for  general  principles,  for  subtle  analogies 
in  the  capitularies  of  Charlemagne  ? 

To  state  in  a  single  sentence  the  legitimate  inference  from  these 
remarks, — the  original  Gallic  law  and  the  later  written  law  of 
France  were  entirely,  while  the  capitularies  of  Charlemagne  and  the 
contumes  oftlw  tenth  century  were  partially,  JRoman  in  structure. 

**  Le  nom  de  droit  remain  annonce,  monsieur,"  says  an  eloquent 
writer,^  **  un  corps  de  lois  t5trang6res,  mais  ce  nom  ne  doit  pas  en 
imposer  ni  faire  croire  qu'il  ne  s'agisse  ici  que  d'nn  objet  de 
curiositd  ou  d'^rudition.   •  •  •   Le  droit  romain  est  la  lot  de  la 

}>lupart  des  provinces  m^ridionales  de  la  France ;  et  m^me  dans 
es  pays  coutumiers  cVst  1^  que  Ton  puise  des  principes  exacts, 
soit  sur  les  conventions,  soit  sur  les  questions  testamentaires — 
niati^res  importantes  dont  les  coutumiers  disent  ordinairement 
rien  ou  presque  rien." 

In  considering  whether,  how  far  and  why,  England  repudiated 
the  jus  civilcy  it  is  necessary  to  distinguish  the  study  of  the  civil 
law  from  its  adoption  as  the  basis  of  a  legal  system.  The  study 
of  the  civil  law  revived  in  England,  as  on  the  Continent,  after  the 
capture  of  Amalfi  in  1137,^  was  fruitlessly  prohibited  by  Stephen, 
gained  ground  under  Henry  11.  and  Edward  I.,  and  was  '*  plane 
neglectus  rejectusque "  in  the  time  of  Edward  III.  From  these 
facts,  however,  no  inference  as  to  the  express  or  tacit  adoption 
of  the  civil  law  in  England  can  legitimately  be  drawn.  The  civil 
law  as  a  subject  of  antiquarian  research,  and  the  civil  law  as  a 
legislative  model,  are  not  convertible  terms;  they  are  logically 
distinct*  For  all  that  the  popularity  of  Vacarius,  in  spite  of  the 
interdict  of  Stephen,  can  prove  to  the  contrary,  it  may  well  be 
that  the  nobles  in  the  Parliament  of  Richard  II.  expressed  but 
the  simple  truth  when  they  said,  '*  Tiie  realm  of  England  hath 
never  been  unto  this  hour  ruled  or  governed  by  the  civil  law." 
Nor  does  history  support  the  conclusion  that  the  jus  civile  was 

'  LtttrtM  de  Camus,  iii. 

*  The  perpetuity  of  the  Romano-Bat barian  law  in  Britain,  during  the  Saxon  and 
Danish  periods,  is  clear,  (a)  Bede,  JSce.  Hist.  2.  5,  says  of  Ethelbert,  who  died  in 
<)13:  "  qui  in  cetera  bona  quffi  genti  sufe  consulendo  conrerebat,  etiam  decreta  illi 
jndiciorum  jnzta  exempla  Komanorum  eum  consilio  sapientium  constituit."  (6)  lu 
the  seventh  centory,  St.  Adelmus  says  :  '*  Neque  enim  parva  temporis  intervalla  in 
hoc  lectionis  studio  protetando  sunt  (c)  Lex  38,  Henrici  ].,  de  libro  Theodosianee 
legis — "Injnste  vietus  infra  tres  menses  reparet  causam.  Quod  si  neglexerit, 
sententia  collata  persevcret"  C£.  Const  6,  Cod.  Theod.  11.  SI. — Reddie,  Hist. 
Notices  qf  Boman  Law, 
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ever  systematically  and  consciously  woven  into  the  texture  of 
English  law.  The  Universities  of  Oxford  and  Cambridge,^  making 
a  fatal  divorce  between  theory  and  practice,  trained  their  students 
exclusively  in  the  newly-revived  classical  jurisprudence.  Thus 
shut  out  from  the  universities,  the  municipal  law  found  a  home 
in  the  Inns  of  Court  and  Chancery.  As  this  great  "judicial 
university"  developed,  rivalling  in  its  distinctions  of  "serjeant" 
and  **  apprentice "  the  academic  degrees  of  "doctor"  and 
"  bachelor,"  and  obtaining  a  quasi- incorporation  from  the  Crown, 
the  gulf  between  the  civil  and  the  common  law  grew  first  wider, 
and  then  impassable.  The  barbarous  and  illiterate  system,  from 
which  civilian  and  ecclesiastic  had  turned  away  in  disgust,  became 
the  law  of  the  realm,  and  brought  wealth,  honour,  and  office  to 
those  who  practised  it,  while  the  jus  Juatiniani  prccscriptum  libris 
was  openly  ignored.  Fortescue  wrote  of  it  in  a  tone  of  ignorant 
disparagement,  while  "  an  old  savage,'  who  was  Chief  Baron  of  the 
Exchequer  (22  Edw.  IIT.),  politely  exclaimed  on  hearing  it  cited, 
*  Tn  ceux  parolx  contra  inhihitioncm  novi  opriSy  ny  ad  pas  entend- 
ment.' ' 

{To  be  continued,) 


PREVIOUS  CONVICTIONS. 

(Concluded.) 

The  difficulties  exemplified  in  the  cases  mentioned  in  our  last 
paper,  of  proving  English  and  Irish  convictions,  were  removed  bv 
the  Prevention  of  Grimes  Act  1871,  which  enacts  (sec.  18)  :  that 
such  convictions  may  be  proved  by  producing  extracts  thereof  with 
evidence  to  apply  the  same  to  the  prisoner;  that  such  extracts 
shall  be  admissible  without  proof  of  the  signature  or  official 
character  of  the  pei*son  appearing  to  have  signed  the  same  ;  and 
that  such  convictions  obtained  in  any  one  part  of  the  United 
Kingdom  may  be  proved  against  a  prisoner  in  any  other  part. 

English  criminals,  however,  sometinies  appear  as  first  ofienders 
in  Scotland,  getting  quit  of  their  criminal  record  becanse  of 
technical  difficulties, — the  certificates  or  extracts  in  some  cases 
fniling  clearly  to  show  that  the  convictions  were  for  the  same  kind 
of  crime  as  that  subsequently  committed;  in  other  instances, 
though  such  certificates  substantially  show  this,  and  there  is  no 
doubt  of  the  fact,  the  prosecutor  not  thinking  fit  to  libel  on,  or 
attempting  to  prove,  the  convictions.  The  case  of  Williani  Allen, 
tried  at  the  High  Court,  1873  (2  Couper  402),  is  an  illustration  in 
point.  He  was  charged  with  various  acts  of  falsehood,  fraud,  and 
wilful  imposition,  by  obtaining  sums  of  money  from  various  persons 

»  Millar,  ffist  of  Eng.  Govt,,  ii.  816. 

'  PhiUimore,  Introd,  to  the  Study  of  Roman  Law,  p.  225. 
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in  Scotland,  in  name  of  so-called  preliminary  fees  and  interest  on 
the  pretence  that  he  would  advance  them  sums  of  money  in  loan  on 
easy  conditions,  as  advertised  by  him  in  various  newspapers.  The 
modus  operandi  was  exceedingly  skilful,  as  shown  by  the  follow- 
ing example: — A  certain  party  in  business,  being  temporarily 
embarrassed,  applied  to  the  prisoner,  at  his  address  in  London,  for 
the  loan  of  £750.  The  prisoner  replied  that,  if  the  references 
proved  satisfactory,  the  sum  would  be  advanced,  but  by  two  grants 
— one  for  £500  at  once,  and  the  other  for  £250  a  month  after- 
wards. He  said  he  was  much  pressed  for  loans  at  that  time,  but 
in  another  month  would  have  several  instalments  falling  due. 
Meanwhile  the  party  could  remit  in  stamps  the  usual  preliminary 
fee,  and  inquiry  would  be  made  in  the  ordinary  way.  This 
inquiry  would  be  made  by  the  advertiser's  local  agent,  to  whom 
the  advertiser  had  telegraphed,  and  who  was  instructed  to  make 
the  same  with  delicacy  and  circumspection,  without  mentioning  the 
nature  of  the  business,  or  calling  personally  on  the  applicant.  The 
so-called  inquiry  turned  out  of  course  highly  satisfactory,  and  the 
applicant,  who  had  remitted  the  inquiry  fee  of  a  guinea,  received 
another  letter  inviting  him  to  remit  interest  on  the  £500,  which, 
at  six  per  cent.,  would  be  £30,  and  the  loan  would  be  remitted. 
The  applicant  wrote  in  reply  hinting  that  the  transaction  might 
simply  be  carried  through  by  his  receiving  £470,  the  interest  being 
deducted  from  the  principal.  To  this  suggestion  the  money- 
lender loftily  replied,  that  the  terms  submitted  were  those  alone  on 
which  he  granted  advances,  and  from  which  he  could  not  depart. 
The  prepayment  of  one  year's  interest  was  a  sine  qua  non  in  every 
advance  of  cash,  without  regard  to  its  amount  or  the  standing  of 
the  applicant, — ^the  reason  for  this  condition  being,  that  the  interest 
on  many  such  sums  of  prepaid  interest  served  to  recoup  the 
advertiser  in  some  measure  for  losses  by  which,  from  the  very 
nature  of  his  business,  he  occasionally  suffered.  It  was  optional, 
he  said,  with  the  applicant  to  accept  or  reject  the  terms.  If  the 
former,  he  could  remit  the  £30,  and  the  £500  would  be  im- 
mediately sent.  If  the  latter,  he  was  reouested  just  to  say  so  at 
once,  and  his  name  would  be  struck  off  the  advertiser's  books,  his 
stamps  remitted  for  preliminary  fee  being  returned  to  him.  There 
were  great  demands,  the  applicant  was  again  told,  for  money  at 
that  time,  and  the  rejected  sum  could  be  lent  out  to  advantage  in 
other  quarters.  The  embarrassed  tradesman  was  not  proof  against 
this  specious  letter:  post-office  orders  were  forwarded  for  the 
amount,  and  the  arrival  of  the  £500  was  nervously  looked  for. 
Two  days  afterwards  another  letter  was  received  from  the  prisoner, 
in  which  he  acknowledged  receipt  of  the  post-office  orders,  and 
stated  that  he  was  from  home  the  day  before,  otherwise  the  £500 
would  have  been  then  despatched.  It  was  better,  however,  he 
said,  as  it  was,  as  he  was  glad  to  inform  his  client  that  that  very 
morning  he  had  received  a  large  instalment  of  a  heavy  loan  which 
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he  had  granted  to  certain  large  Welsh  mine  ownen^,  and  he  was 
now  prepared  to  send  the  whole  sum  of  £750  which  had  been  first 
applied  for.  If  his  client,  therefore,  desired  to  take  up  that 
amount  he  would  be  good  enough  to  remit  £15,  made  payable  as 
before,  and  the  whole  £750  would  be  remitted  at  once.  If  his 
client  did  not  avail  himself  of  this  offer,  it  might  be  longer  than 
formerly  stated  before  he  could  let  him  have  the  £250,  as  he  had 
then  some  heavy  applications  in  his  office*  The  tradesman  became 
alarmed  on  receiving  this  wily  production,  and  wrote  to  say  tliat 
the  £500  would  suffice  in  the  meantime,  and  to  be  good  enough  to 
forward  it.  A  few  days  afterwards  he  received  a  letter  purporting 
to  be  from  the  money-lender's  son,  in  which  that  young  gentleman 
informed  the  despairing  tradesman  that  his  father  had  gone  to 
Guernsey  to  transact  some  money  matters,  leaving  him  with  bank 
drafts  in  favour  of  the  applicant  for  £750,  with  instructions  to 
forward  the  same  on  receipt  of  post-office  order  for  £15,  which 
the  writer  was  assured  by  his  father  would  no  doubt  be  remitted. 
The  writer,  therefore,  was  simply  waiting  remittances  oefope  send- 
ing the  drafts,  and  he  would  like  the  transaction  completed  before 
his  father  returned,  as  he  knew  the  old  gentleman  would  be 
annoyed  at  the  delay.  To  this  letter  the  tradesman  replied  by 
begging  that  the  £500  would  be  sent  to  him,  as  he  was  in 
immediate  want  of  the  money.  The  swindler,  however,  had  not 
yet  lost  hope  of  further  bleeding  his  victim,  and  he  wrote  his  last 
letter,  announcing  his  return  from  Guernsey,  and  his  disappoint- 
ment that  the  transaction  had  not  been  settled  in  his  absence  by 
his  son.  He  could  not  understand  why  the  applicant  refused  to 
take  the  £750  he  had  at  fii-st  applied  for:  the  refusal  was  so 
opposed  to  his  first  express  wish,  that  the  writer  did  not  know  what 
to  think:  he  was  exceedingly  anxious  to  settle  the  matter  one  way  or 
another :  if  the  £750  was  not  wanted  now,  let  the  applicant  dis- 
tinctly say  so,  and  the  £30  formerly  remitted  would  be  returned : 
but  as  bank  drafts  had  been  obtained  for  the  larger  amount,  and 
the  matter  so  far  completed,  he  would  be  glad  to  forward  the  sum 
on  receipt  of  post-office  onler  for  the  additional  interest,  or  his 
client  might,  if  lie  preferred,  forward  Scotch  notes  for  the  amount. 
The  insidious  letter,  however,  could  not  restore  the  credulity  of 
the  tradesman  ;  he  did  not  send  Scotch  notes  or  money  order,  but 
wrote  once  more  urging  a  remittance  of  the  £500.  His  com- 
munication had  no  reply,  and  a  subsequent  letter  from  him  was 
retnmed  through  the  dead  letter  office.  The  swindler  liad 
transferred  his  operations  from  the  cobbler's  shop,  where  his  letters 
had  been  taken  in  for  the  weekly  consideration  of  a  few  sbillinfi:s, 
to  an  obscure  eating-house,  where  another  alias  was  assumed  and  a 
similar  arrangement  made :  the  cobbler,  acting  under  instructions, 
declined  to  receive  any  more  letters,  and  could  give  no  information 
to  anxious  inquirers  as  to  the  local  habitation  of  his  quondam 
friend. 
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Wljen  the  prisoner  was  shortlyaf terwards  traced  and  apprehended 
in  London  on  a  Scotch  warrant,  granted  by  the  Sheriff  at  Dundee 
on  the  application  of  the  Procurator-Fiscal,  there  were  found  in  his 
possession  a  large  stock  of  letter  forms,  advertisement  slips,  and 
other  papers  connected  with  the  money-lending  swindle ;  and  in 
particular,  there  was  found  a  book  or  ledger  containing  an  elaborate 
record  of  his  financial  operations,  under  the  numerous  aliases 
assumed  by  him,  detailing  the  names  and  addresses  of  his  clients, 
the  amounts  he  had  succeeded  in  obtaining  from  them  in  nan^e  of 
preliminaiy  fees  and  interest, — his  unsuccessful  attempts  being 
also  recorded,  with  characteristic  remarks  appended  thereto,  show- 
ing how  often  the  more  cautious  applicants  had  been  **  rubbed  up" 
without  satisfactory  result.  After  a  troublesome  investigation, 
various  charges  were  selected  for  prosecution,  and  a  lengthened 
indictment  prepared.  The  prisoner  had  been  known  to  the  London 
police  as  an  expert  swindler  for  many  years, — one  who  made  the 
world  his  oyster,  which  he  opened  with  his  pen, — who  had  suffered 
various  lengthened  imprisonments  for  ingenious  frauds.  On 
account  of  supposed  technical  difBculties,  which  offered  no  obstacle 
in  English  practice,  no  attempt  was  made  to  prove  those  con- 
victions :  they  were  not  libelled  in  the  indictment  against  him,  and 
he  appeared  at  the  bar  of  the  High  Court  as  one  who  had  no 
previous  criminal  record.  The  prisoner  judiciously  avoided  the 
merits  of  the  case  being  brought  before  the  Court  by  pleading 
guilty  to  a  limited  number  of  charges,  which  plea  was  accepted : 
no  information  was  submitted  to  the  Court  showing  the  character 
of  the  prisoner  or  the  wholesale  system  of  fraud  pursued  by  him  : 
there  was  no  production  of,  or  reference  to,  his  business  ledger ;  and 
he  escaped  with  the  modified  sentence  of  six  months'  imprison* 
ment.  After  this  temporary  cessation  from  business,  he  returned 
to  London  and  resumed  operations,  his  advertisements  being 
transferred  to  Ireland,  where  he  soon  succeeded  in  defrauding 
various  clients.  Being  again  apprehended,  he  was  tried  at  the 
Clonmel  Assizes, — ^liis  previous  history,  including  convictions  and 
ledger,  being  submitted  to  the  Court,  by  whom  he  was  sentenced 
to  five  years  penal  servitude. 

Considering  the  difficulty  of  proving,  or  declinature  to  libel, 
English  convictions  in  Scotch  practice,  it  may  be  expected  that 
similar  obstacles  operate  mo.re  powerfully  against  convictions 
obtained  before  a  really  foreign  Court,  the  consequence  being  that 
notorious  criminals  from  France  and  other  foreign  countries  may 
carry  on  a  criminal  career  in  Scotland  without  fear  of  their  record 
at  home  being  produced  against  them.  A  Frenchman,  calling 
himself  Udouard  Duvai,  was  indicted  to  the  High  Court  in  1876 
(unreported)  for,—  (1)  having  in  December  1875  forged  a  bill  of 
exchange  for  3850  francs  in  name  of  a  French  firm  as  drawers, 
with  the  name  of  an  English  firm  as  acceptors ;  (2)  uttered  the 
same  to  a  shipbroker  in  Dundee,  who  advanced  cash  thereon  ;  (3) 
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defrauded  the  same  shipbrokerof  £100  by  the  false  representation 
that  he  was  partner  oi  a  firm  of  merchants  in  Paris,  who  were 
about  to  start  a  new  line  of  steamers  for  India,  China,  and 
Japan  :  that  a  vessel  belonging  to  said  fii'm  would  shortly  arrive 
from  Calcutta  at  Dundee,  tlie  consignment  of  which  vessel  would 
be  entrusted  to  said  shipbroker:  that  another  of  said  firm's  vessels 
was  in  distress  at  Harwich,  in  England,  and  that  he  was  in 
immediate  want  of  money  to  send  to  the  captain  to  get  the  vessel 
relieved.  He  absconded  immediately  after  getting  the  money, 
but  was  heard  of  some  weeks  afterwards  at  various  seaports  in 
Ent^Iand,  where  he  committed  various  frauds ;  in  particular,  he 
defrauded  a  firm  of  merchants  in  Hull  by  means  of  a  forged  bill 
of  exchange,  purporting  to  be  drawn  by  a  firm  in  Plymouth.  In 
March  following  he  was  traced  to  Bristol,  where  he  put  up  at  the 
Grand  Hotel.  An  officer  went  to  the  hotel  to  make  inquiries, 
when  the  prisoner  made  a  most  perilous  escape  from  his  bedroom 
))y  tying  the  bedclothes  together,  and  letting  himself  down  by  the 
window,  a  height  of  forty  feet..  He  was  captured,  however,  after 
a  chase  of  seven  or  eight  miles,  and  lodged  in  the  police  office, 
where  he  attempted  to  commit  suicide  by  hanging.  After  being 
brought  before  the  Police  Court  of  the  jurisdiction,  the  firm  whose 
name  he  had  forged  declined  to  send  a  necessary  witness  to  give 
evidence  at  the  inquiry, — in  other  words,  refused  to  prosecute, — and 
there  being  no  public  prosecutor  in  England  to  insist  in  the  pro- 
ceedings, the  case  coUupsed,  whereupon  the  prisoner  was  brought 
to  Dundee  on  the  charges  there.  Inquiry  made  in  Paris  and  other 
Continental  towns  elicited  the  fact  that  the  prisoner  was  a  well- 
known  and  accomplished  swindler,  who,  under  various  alias^  had 
defrauded  on  a  large  scale  various  shipowners  of  France,  Belgium, 
and  Holland.  He  had  assumed  at  various  times  the  names  of 
Charles  Daguzan,  alias  Jules  Maurel,  alias  Wilhem,  alias  Roth, 
alias  Ballande,  alias  Ernest  Civrae,  alia^  Thierry,  alias  Bartm  de 
Longeville.  A  long  list  of  convictions  against  him  included  the 
following:  24th  January  1872,  at  the  Court  of  Havre  {Tribunal 
Correctionnel),  five  years'  imprisonment  for  fraud  ;  26th  June  1872, 
at  Boulogne-on-the-Sea,  one  year  and  one  day  of  prison,  and  50 
francs  of  fine,  for  attempt  at  cheating;  24th  July  18^72,  at  Havre, 
five  years  of  prison,  and  3000  francs  of  fine,  for  cheating ;  19th 
March  1873,  at  Anvers  (Belgium),  four  punishments  of  si.'^  months 
of  prison,  and  four  fines  of  50  francs,  for  four  falsehoods  in 
writings  of  commerce ;  6th  August  1875,  at  Dieppe,  five  years  of 
prison,  and  3000  francs  of  fine,  for  cheating  and  swindling 
(Jilouterie  et  escroquerie).  During  the  period,  therefore,  of  about 
three  and  a  half  years,  this  accomplished  rascal  had  so  zealously 

1)rosecuted  his  criminal  career  as  to  have  had  fulminated  against 
lim  the  sentences  of  various  Courts,  amounting  in  all  to  eighteen 
years'  imprisonment,  while  his  migratory  habits  and  dexterity,  with 
the  aid  of  his  various  aliases,  enabled  him  to  elude  the  operation  of 
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any  of  his  sentences, — wliich  liad  all  been  pronounced  in  default,  a 
proceeding  unknown  in  our  practice.  The  crimes  in  Dundee  were 
committed  a  few  months  after  his  last  conviction.  None  of  these 
convictions  were  libelled  against  him  ;  and,  if  they  had  been,  it  is 
(juestionable  whether,  in  the  absence  of  precedent,  the  Court  would 
have  entertained  them.  The  prisoner  accordingly  appeared  before 
the  Lord  Justice-General  in  tiie  High  Court  as  one  who  had  not 
previously  been  the  subject  of  criminal  trial.  Having  pleaded 
puilty  to  the  minor  charge  of  fraud,  the  more  serious  charges  of 
forgery  and  uttering  were  passed  from.  Though  no  information 
as  to  his  previous  history  was  submitted  by  the  prosecutor,  the 
]>risoner  invented  a  little  histoiy  for  himself,  which  was  stated  by 
his  counsel,  who  spoke  of  his  client  as  an  *'  unfortunate  French- 
man." Skipping  over  his  commercial  dealings  on  the  Continent, 
it  was  stated  to  the  court  that  he  had  been  in  the  French  navy, 
but  became  disabled  in  a  collision  and  unfit  for  service ;  that  he 
had  been  sent  to  this  country  to  learn  English,  but  having 
contracted  a  foolish  marriage,  his  father,  a  gentleman  in  good 
circumstances,  had  refused  to  have  anything  further  to  do  with 
liim,  and  had  withdrawn  the  means  previously  furnished  to  him, 
with  the  result  that  he  had  obtained  £100  from  the  Dundee 
shipbroker,  who  was  described  as  a  kind-hearted  gentleman,  other- 
wise he  would  not  have  given  him  the  money  in  the  circumstances. 
The  conclusion  urged  by  the  prisoner's  counsel  was  that  his  client 
belonged  rather  to  the  thoughtless  than  the  criminal  class.  Tlie 
Lord  Justice-General  remarked  that  it  was  very  fortunate  for  the 
prisoner  that  the  prosecutor  had  found  it  consistent  with  his  duty 
to  depart  from  the  more  serious  charges,  otherwise  a  severe  sentence 
would  have  been  imposed.  He  knew  nothing  of  the  prisoner's 
antecedents,  and  took  the  case  simply  as  it  appeared  on  the  face  of 
the  indictment.  The  result  w»as  a  sentence  of  twelve  months' 
imprisonment, — a  sentence  perhaps  fairly  adequate  to  the  case  as 
minimized  and  left  in  the  hands  of  the  Couit,  though,  looking  at 
the  case  on  broad  and  reasonable  grounds,  a  most  lame  and 
impotent  conclusion. 

Apart  from  the  use  of  previous  convictions  as  aggravations,  a 
nice  question  arises  as  to  whether,  and  how  far,  such  convictions 
may  be  used  in  certain  cases  as  evidence  of  criminal  intent  or 
guilty  knowledge.  Hume  and  Alison,  wTiting  on  previous  convic- 
tions, treat  them  merely  as  aggravations,  no  instance  appearing  to 
have  occurred  in  their  experience  where  such  convictions  were 
nsed,  or  proposed  to  be  used,  in  support  of  substantive  charges. 
Mr.  Macdonald  in  his  treatise  (p.  517)  desiderates  space  to  notice 
certain  cases,  since  Hume  and  Alison  wrote,  in  which  questions 
had  arisen  as  to  the  effect  to  be  given  to  previous  convictions  as 
evidence  of  guilty  knowledge  or  intent.  There  is  not  much 
authority  on  the  subject,  but  it  may  be  convenient  for  practical 
purposes  to  note  such  dicta  as  are  to  be  found  in  recent  reports. 
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In  cases  of  altering  base  coin,  previous  convictions  of  the  like 
offence,  in  proof  of  guilty  knowledge,  appear  to  have  been  first 
admitted  by  Lord  Deas.  In  the  case  of  Quams  v.  Hart  (H.  C. 
1866  ;  5  Irvine  251),  his  lordship,  referring  to  such  cases,  obser\'ed 
that  the  instances  were  innumerable  within  his  experience  in 
which  the  jury  had  been  told  that  previous  convictions  were  not 
to  be  laid  out  of  view  in  considering  the  question  of  guilty  know- 
ledge ;  and  lie  characteristically  remarked,  that  a  person  who  had 
been  convicted  of  passing  base  coin  would  be  all  the  more  likely 
afterwards  to  look  at  both  sides  of  a  shilling.  Lord  Ardmillan,  in 
his  evidence  before  the  Law  Commission  in  18G9,  on  the  question 
whether  previous  convictions  generally  should  go  to  the  jury,  or 
only  be  used  after  a  verdict  of  Guilty,  observed,  that  if  a  man  had 
been  convicted  over  and  over  again  of  uttering  base  coin,  it  was 
not  right  that  he  should  hide  that  fact  from  the  jury  and  have 
his  counsel  declaring :  "  That  is  a  man  who  has  done  no  more  than 
any  of  you  gentlemen  of  the  jury  might  have  done ;  he  got  a  bad 
shilling  and  gave  it  away,  just  as  any  of  you  might  have  done,' 
The  practice  in  cases  of  this  nature  has  been  for  several  years  as 
laid  down  by  Lord  Deas,  the  value  of  the  evidence  rising  or  falling 
according  to  the  nearness  or  remoteness  in  point  of  time  of  the 
convictions;  but  the  competency  thereof  in  every  such  case  is 
admitted. 

The  relevancy  of  using  previous  convictions  in  proof  of  guilty 
knowledge  in  cases  of  reset  of  theft  arose  in  the  above  case  of 
Quanis  v.  HarU  which  was  one  of  reset  of  theft  aggravated  by 
previous  conviction  of  that  crime,  trie<l  before  the  Sheriff  and  a 
jury  at  Glasgow,  and  in  which  the  Sheriff,  in  charging  the  jury, 
told  them  that  the  previous  conviction  was  an  item  of  evidence  to 
be  taken  into  their  consideration  in  determining  the  question  of 
guilty  knowledge.  A  suspension  of  the  conviction  was  brought  on 
the  ground  that  the  law  as  thus  laid  down  by  the  Sheriff  was  bad, 
but  the  Court  declined  to  entertain  the  suspension  on  that  ground : 
there  was  no  record  of  the  charge,  and  it  would  have  been  a 
novelty  to  permit  inquiry  as  to  what  was  understood  to  be  the 
statement  of  the  Sheriff.  But,  assuming  that  the  Sheriff  had  laid 
down  the  law  as  stated,  the  judges,  with  the  exception  of  Lord 
Cowan,  were  not  inclined  to  say  the  law  was  bad.  Lord  Cowan 
thought  that  previous  convictions  could  not  be  founded  on  for  the 
purpose  of  proving  anything  except  the  fact  that  they  took  place. 
He  did  not  remember  of  any  case  of  reset  or  coining  where  con- 
victions were  used  as  evidence  of  guilty  knowledge,  and,  but  for 
what  his  brother  judges  said,  would  have  had  no  hesitation  in 
rejecting  them  if  tendered  for  that  purpose.  The  Lord  Justice- 
General,  Lord  Justice-Clerk,  Lord  Neaves,  and  Lord  Ardmillan 
were  not  prepared  to  hold  that  previous  convictions  could  not  be 
used  as  evidence  of  the  prisoner's  guilty  knowledge*  There  might 
be  a  distinction  betwixt  one  and  many  convictions,  and  between 
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those  which  were  recent  and  those  which  were  not,  but  their  Lord- 
ships generally  concarred  in  opinion  that  the  distinction  was  only 
one  of  degree.  The  strongest  opinion  was  delivered  by  Lord 
Deas,  who  observed  that  he  was  not  prepared  to  say  the  law  laid 
down  by  the  Slieriff  was  bad  law  at  all :  he  thought  it  good  law,  if 
guardedly  laid  down,  and  he  had  understood  the  point  to  be  so 
settled.  In  cases  of  reset  he  had  so  staled  the  law,  and  also  heard 
it  so  stated  from  the  bench  by  others  :  "  it  was  not  common  sense 
that  it  should  be  other^'ise."  Lord  Ardmillan,  in  his  evidence  a 
few  years  afterwards  before  the  Law  Commission,  observed  that 
the  man  who  had  been  practising  reset,  when  the  question  turned 
on  guilty  knowledge,  should  not  be  permitted  to  hide  from  the 
jury  the  fact  that  he  who  was  pleading  innocent  possession  had 
been  in  the  habit  of  resetting  before.  It  may  now  be  considered 
settled  that  such  convictions  are  competent  adminicles  of  evidence 
t-o  go  to  a  jury  on  the  question  of  guilty  knowledge,  subject  to 
recent  statutory  enactment.  Mr.  Macdonald  remarks  (p.  518), 
that  the  Act  32  and  33  Vict.  cap.  99,  sec.  II  (the  Habitual 
Criminals  Act),  removes  the  difficulty  in  the  above  case  of  Quarns. 
It  was  thereby  enacted,  that  where  any  person,  who  had  been  guilty 
of  any  offence  involving  fraud  or  dishonesty,  was  found  in  possession 
of  stolen  goods,  evidence  of  such  previous  convictions  should  be 
admissible  as  proof  of  guilty  knowledge  that  the  goods  had  been 
stolen.  But  this  Act  was  repealed  by  the  Prevention  of  Crimes 
Act  1871,  in  which  the  provision  is  re-enacted  with  this  limitation  : 
that  evidence  is  confined  to  convictions  ohtained  within  five  years 
preceding  the  offence.  There  is  no  such  limitation  in  cases  of 
uttering  base  coin,  and  no  statutory  authority  on  the  subject ;  and 
of  course  there  is  no  limitation  under  our  common  law  practice  in 
regard  to  convictions  used  as  aggravations. 

In  cases  of  night  poaching,  also,  Lord  Deas — who  has  generally 
expressed  himself  strongly  in  favour  of  the  utility  of  previous  con- 
victions— held  it  competent  to  use  previous  convictions  of  this 
offence  as  proof  of  intention  of  entering  the  fields  on  which  the 
trespass  was  committed, — case  of  Andrew  Oranger,  1863  (4  Irvine 
432).  On  the  same  principle,  previous  convictions  under  the  Day 
Poaching  or  Day  Trespass  Act  should  be  relevant  evidence  to 
prove  the  intention  of  taking  game.  But  while  under  the  former 
Act  previous  convictions  are  libelled  as  aggravations,  or  as  in* 
creasing  the  punishment,  under  the  latter  Act,  which  is  much 
more  frequently  contravened,  there  is  no  gradation  of  punishment ; 
previous  convictions,  however  numerous,  are  not  libelled;  and 
in  certain  cases,  unless  they  are  otherwise  imported  into  the 
prosecutor's  case,  there  is  a  risk  of  the  proceedings  proving 
abortive  when  the  character  of  the  accused  does  not  appear.  In  a 
recent  case  under  the  Day  Trespass  Act,  before  the  Sheriff  Court  at 
Dundee,  two  men  {Andrew  Hollo  and  David  Christie,  March  1886) 
were  charged  with  trespassing  in  pui'suit  of  game  on  the  lands  of 
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Invergowrie.  One  of  them  had  a  loaded  gun,  which  he  carried  on 
full  cock,  as  they  were  seen  walking  across  the  fields.  Both  ran 
off  on  being  scared,  and  when  traced  shortly  afterwards,  denied 
having  been  at  the  locus.  The  Sheriff  convicted  the  one  who 
carried  the  gun,  but  acquitted  the  other,  his  Lordship  entertaining 
some  doubt  as  to  his  purpose  in  tiie  field.  In  point  of  fact,  how- 
ever, he  had  been  several  times  previously  convicted  under  the 
Act  of  similar  offences,  and  was  a  well-known  poacher;  but  the 
convictions  did  not  appear  on  the  face  of  tlie  complaint,  and  could 
not  have  been  libelled  on.  The  fact  was  communicated  after 
judgment  to  the  Sheriff,  who  observed  that  if  he  had  known 
it  earlier,  he  would  have  convicted. 

In  certain  cases  of  falsehood,  fraud,  and  wailful  imposition, 
showing  singularity  in  the  modus,  evidence  of  previous  convictions 
in  support  of  fraudulent  intentitm  seems,  on  the  principle  of  the 
above  cases,  peculiarly  applicable.  James  Gibby  known  as  the 
Penny  Guide  Swindler,  was  tried  at  Dundee,  before  the  Sheriff  and 
a  jury,  in  1874,  on  various  charges  of  fraud,  etc.,  by  obtaining 
sums  of  money  from  persons  in  business,  on  the  pretence  that  he 
was  about  to  issue  penny  local  guides  for  the  districts  within  which 
tiiey  resided,  and  would  advertise  their  businesses  therein.  The 
prosecutor  averred  that  the  prisoner  never  intended  to  issue  such 
publications  :  a  previous  conviction  of  precisely  similar  frauds  was 
libelled  as  an  aggravation :  and  this  conviction  was  submitted  to 
the  jury  as  an  item  of  evidence  in  support  of  the  fraudulent 
intention.  Again,  in  the  case  of  Isaac  Assenheim,  tried  before  the 
Sheriff  and  a  jury  at  Dundee,  for  various  acts  of  falsehood,  fraud, 
etc.,  by  that  ingenious  modus  known  as  '*  ringing  the  changes," 
previous  convictions  of  similar  frauds  were  also  sent  to  the  jury  as 
evidence  of  the  fraudulent  intent.  In  other  cases  of  fraud — 
notably  money-lending  swindles — previous  convictions  of  the  same 
nature  might  fitly  be  used  in  a  similar  way ;  and  in  the  more 
common  long  firm  frauds,  convictions  of  like  frauds  might  fairly  be 
admitted.  There  are  no  reported  cases  to  be  found  in  the  books 
extending  the  principle  to  such  cases ;  but  in  the  case  of  John 
Lindsay  Cochrane,  tried  before  the  Circuit  Court,  Dundee,  April 
1882,  for  frauds  of  the  long  firm  class,  and  where  the  defence  was 
that  he  intended  to  pay  for  the  gooils.  Lord  Craighill,  in  charging 
the  jury,  observed,  with  reference  to  a  previous  conviction  of 
various  charges  of  the  same  kind,  libelled  on  as  an  aggravation, 
that  it  was  not  unimportant  to  know  that  the  prisoner  had 
previously  undergone  a  long  sentence  for  such  frauds. 

In  the  case  of  George  Buckley,  1822  (Shaw's  Justiciary  Cases, 
No.  65),  it  was  held  that  previous  convictions  of  theft  could  not 
be  libelled  as  aggravations  of  housebreaking  with  intent  to  steal, 
the  Court  laying  down  the  general  rule  that  no  crime  could  be 
aggravated  except  by  previous  convictions  of  a  similar  crime.  The 
two  crimes  are  certainly  similar  in  character^  in  respect  they  are 
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both  theftaousy  and  may  each  inchide  an  act  of  housebreaking, 
the  one  being  followed  by  a  completed  act  of  theft,  while  the 
other  stops  short  of  that  act  by  the  apprehension  of  the  thief ;  but 
the  Court  narrowed  the  similarity  to  a  mere  technical  likeness,  the 
ti*st  of  which  was,  Did  each  criminal  act  fall  within  the  same  nomen 
juris  f  The  decision  is  understood  to  have  ruled  our  practice 
since,  though  instances  are  to  be  found  in  Sheriff  Court  procedure 
where  the  judgment  of  the  Supreme  Court  has  not  been  followed. 
In  a  recent  case,  James  Fleming,  tried  before  the  Sheriff  and  a 
jury  at  Inveraray  in  August  1885,  the  major  proposition  charged, 
— "  Housebreaking,  especially  when  committed  with  intent  to 
steal,  and  by  a  person  who  has  been  previously  convicted  of  the 
crime  of  theft."  Two  previous  convictions  libelled  were  proved  in 
the  usual  way,  and  the  prisoner  was  found  guilty  and  sentenced, 
no  objection  to  the  competency  of  this  proceeding  appearing  to 
have  been  taken*  This  case,  however,  is  a  dangerous  precedent. 
It  may  be  observed,  that  the  substantive  charge  had  as  little 
authority  to  support  it  as  the  aggravation  of  previous  convictions  : 
the  intent  to  steal  being  libelled  as  an  aggravation  of  the  house- 
breaking, instead  of  forming  a  necessary  element  of  that  act, — 
housebreaking  per  se,  without  such  intent,  not  amounting  to  any 
criminal  act. 

But,  to  the  effect  of  proving  felonious  intent  in  cases  of 
housebreaking  with  intent  to  steal,  previous  convictions  of  theft — 
on  the  principle  laid  down  in  cases  of  reset  and  uttering  base  coin, 
etc. — appear  clearly  applicable.  In  many  cases  the  intent  to 
steal  is  sufficiently  manifest,  as  when  housebreaking  implements 
are  found  in  possession  of  the  prisoner,  and  lockfast  places  have 
been  forced  open.  But  where  entrance  has  been  obtained  to  the 
premises  by  a  window,  without  the  use  of  instruments,  the  intent 
to  steal  is  often  denied,  and  various  excuses  urged  in  defence  by, 
or  on  behalf  of,  the  prisoners  :  they  came  in  to  get  shelter  for  the 
night,  having  nowhere  to  go ;  they  mistook  the  house  for  another 
one ;  they  were  drunk  and  can't  tell  how  they  got  in,  and  so  forth. 
In  the  case  of  a  person  having  no  criminal  record  against  him, 
such  pleas  might  in  some  cases  be  received,  but  when  the  offender 
is  found  to  have  been  several  times  previously  convicted  of  theft, 
evidence  of  this  fact  would  have  a  material  effect  in  the  question 
of  intention.  The  point,  however,  does  not  appear  to  have  pre- 
sented itself  for  decision,  and  no  dicta  thereon  are  to  be  found  in  the 
books;  but  in  the  case  of  Francis  Eeilly,  charged  with  housebreaking 
with  intent  to  steal  before  the  Sheriff  and  a  jury  at  Dundee,  1883, 
various  previous  convictions  of  theft  were  libelled  on  as  produc- 
tions in  order  to  raise  the  question  of  competency.  The  prisoner, 
however,  who  had,  in  his  declaration,  pretended  that  he  entered 
the  house  to  get  sleeping  accommodation  for  the  night,  pleaded 
guilty  at  the  first  diet,  and  there  was  no  discussion  on  the  rele- 
vancy.    In  a  case  of  housebreaking  with  intent  to  steal,  tried 
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before  another  Sheriff  Court  a  few  months  ago,  the  proceedincrs 
came  to  an  abortive  conclusion,  mainly  because  no  evidence  was 
forthcoming  of  the  antecedents  of  the  two  prisoners,  who  appeared 
at  the  bar  as  first  offenders,  though  each  had  a  long  record  of 
convictions  of  theft,  and  had  undergone  penal  servitude  for  that 
crime. 

In  cases  of  theft,  the  most  common  crime  with  which  our.  Courts 
have  to  deal,  previous  convictions  form  a  constant  topic  of 
declamation  by  prisoners*  counsel,  who  never  fail  to  ask  tlie  jury 
to  put  such  aggravations  out  of  sight  in  determining  the  question 
of  guilt  or  innocence  of  the  substantive  charge.  The  Court 
generally  instruct  the  jury  to  the  same  effect,  though  sometimes 
individual  judicial  indications  of  opinion,  not  in  conformity  with 
what  is  understood  to  be  the  law,  have  been  expressed.  We  have 
frequently  heard  the  late  Sheriff  Henderson,  Dundee,  state  the 
matter  thus  :  "  Gentlemen  of  the  jury,  the  law  says  you  are  not 
to  take  the  previous  convictions,  establishing  the  prisoners  bad 
character,  into  consideration.  You  can  take  your  own  minds 
about  that,  gentlemen."  A  greater  authority  than  Sheriff  Hen- 
derson —  viz..  Lord  Young  —  recently  laid  down  the  law  as 
authorizing  the  jury  to  exercise  their  minds  on  the  subject. 
Moses  Mackanally  was  tried  for  theft,  and  previous  convictions  of 
theft  and  robbery,  at  the  Dundee  Circuit  Court,  January  1886 
(unreported) :  the  stolen  articles,  two  watches,  were  found  tfe 
recerUi  in  the  possession  of  the  prisoner,  who  made  the  usual  story 
that  he  got  them  from  a  man  he  did  not  know  ;  and  Lord  Young, 
in  addressing  the  jury,  observed,  that  in  considering  whether  the 
recent  possession  was  innocent  or  guilty,  the  law  allowed  them  to 
look  to  the  fact  that  the  prisoner  was  a  previously  convicted  thief. 
His  lordship,  in  thus  stating  the  law,  appeared  to  be  under  the 
impression  that  there  was  some  recent  statutory  authority  on  the 
subject,  and  the  judgment  may  have  been  per  incuriam.  How- 
ever reasonable  in  itself,  there  is  no  authority  for  it,  statutory  or 
otherwise,  and  it  stands  alone  contrary  to  the  inveterate  practice 
of  the  Justiciary  Court, 

The  Law  Commissi«»ners,  in  reporting  on  the  subject  of  previous 
convictions,  were  of  opinion  that  one  of  two  courses  ought  to  be 
adopted  in  practice  :  either  that  evidence  of  such  convictions  should 
not  be  led  till  after  the  verdict,  or  that  the  jury  should  not  be 
required  to  disregard  evidence  as  to  them  in  making  up  their 
min«ls  on  the  leading  charge.  The  Commissioners  were  inclined 
to  think  that  the  latter  course  was  the  most  proper.  It  was 
analogous  to  the  usual  course  iu  cases  where  guilty  knowledge  is 
of  the  essence  of  the  crime  ;  and  they  were  disposed  to  think  that 
as  good  character  may  be  proved  in  order  to  make  the  jury  speci- 
ally cautious  in  believing  the  testimony  against  the  prisoner,  so 
previous  convictions  may  properly  be  entertained  by  the  jury  as 
an  element  in  coming  to  their  verdict  on  the  evidence  submitted 
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to  them.  Nothing  has  yet  been  done  to  cariy  the  views  of  the 
Law  Commissioners  into  efifect.  Their  recommendation  is  good 
so  far  as  it  goes,  thongh  it  leaves  untouched  the  main  evil  wliich 
has  been  pointed  out, — as  to  which,  indeed,  no  evidence  was  led 
before  them, — the  desirability  of  bringing  forward  convictions  of 
other  crimes,  not  for  the  purpose  of  their  being  submitted  to  the 
jury  on  the  question  of  guilt  of  the  charge  under  trial,  but  for  the 
consideration  of  the  Court  in  determining  the  punishment.  As 
previous  convictions  are  the  best  evidence  of  character,  and  as 
character  is  an  essential  criterion  in  a  proper  disposal  of  the  case, 
so  such  convictions  ought  not  to  be  rejected  or  their  non-existence 
assumed.  Such  assumption  is  indeed  unwarranted,  considering 
the  technically  contracted  rule  under  which  previous  convictions 
are  admitted ;  but  yet  it  is  constantly  made, — prisoners  who  have 
undergone  lengthened  sentences,  on  convictions  which  cannot  be 
competently  libelled,  being  charitably  supposed  by  the  Court  to 
have  been  guiltless  of  any  infraction  of  the  law  during  those 
periods, — the  result  being  that  punishments  are  awarded  to  a 
considerable  extent  blindfold,  and  altogether  incommensurate  with 
the  justice  of  the  case. 

W.  B.  D. 


A  LEGISLATIVE  COMMITTEE  OF  THE  PKIVY 
COUNCIL— A  SUGGESTION. 

Tab  impotence  of  Parliament  is  now  as  frequent  a  subject  of 
complaint  as  its  omnipotence  was  formerly  a  matter  of  boast 
We  have  just  passed  through  a  great  political  crisis,  which  was  in 
a  great  measure  due  to  this  cause.  The  verdict  of  England,  at 
least,  has  been  emphatically  against  a  division  of  the  kingdom  into 
legislative  districts.  While  such  a  division  is  just,  and  to  some 
extent  a  physical  necessity  for  purposes  of  administration,  as  well 
as  for  the  dispensing  of  justice,  it  can  hardly  be  denied  that  the 
establishment  of  independent  Legislatures  for  general  purposes 
would  lead  to  intolerable  confusion  in  so  small  an  area  as  the 
three  kingdoms.  It  would  be  a  retrograde  step,  amounting  to 
neither  more  nor  less  than  an  artificial  reconstruction  of  the 
Heptarchy,  and  would  have  to  be  retraced  sooner  or  later.  The 
only  direction  in  which  statesmen  should  look  for  the  relief  of  an 
overburdened  Parliament  is  to  a  higher  organization  of  the  body 
politic — a  wider  division  of  labour — or,  to  use  a  phrase  of  the 
biologists,  a  greater  differentiation  of  function.  It  is  as  a  con- 
tribution to  this  end  that  the  following  scheme  is  suggested. 

We  have  a  Judicial  Committee  of  the  Privy  Council,  and  an 
Executive  Committee  of  the  same  body  —  the  Cabinet,  —  why 
should  we  not  have  a  Legislative  Committee  of  the  Privy  Council  f 

It  might  consist  of — 1.  the  liord  Chancellor  of  Great  Britain, 
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2.  the  Lord  Chief  Justice  of  England,  3.  the  Master  of  the 
Kolls,  4.  the  Attorney  -  General,  5.  the  Solicitor  -  Oeneral, 
6.  the  Lord  President  of  the  Court  of  Session,  7.  the  Lord 
Justice  -  Clerk,  8.  the  Lord  Advocate,  9.  the  Lord  Chancellor 
of  Ireland,  10.  the  Lord  Chief  Justice  of  Ireland,  and  11.  the 
Irish  Attorney  -  General — all  ex  qfficiis ;  and,  besides,  four  paid 
members — two  English;  one  Scotch,  and  one  Irish.  Such  paid 
members  to  be  chosen  from  among  the  judges  of  the  Supreme 
Courts  of  their  respective  countries,  or  lawyers  who  have  held 
the  post  of  Attorney  -  General  (in  Scotland,  Lord  Advocate)  or 
Solicitor-General  in  their  respective  countries.  The  status  of 
those  paid  members  should  be  the  same  as  tiiat  of  judges  of  the 
High  Court  of  Justice,  and  their  salaries  should  correspond. 
The  paid  members  should  be  eligible  for  election  to  seats  in  the 
House  of  Commons,  and  their  presence  there  ought  rather  to  be 
encouraged.  Nearly  all  the  ex  officio  members  have  seats  in  one 
or  other  of  the  Houses,  so  that  the  proposed  new  body  would  be 
in  as  complete  touch  with  Parliament  and  the  country,  through 
the  constituencies,  as  the  Cabinet  is  at  the  present  moment. 

The  ex  officio  members  would  lose  their  places  when  they  vacated 
their  principal  office ;  the  paid  members  would  be  removeable  in 
the  same  manner  as  judges. 

The  powers  of  the  btatute  Law  Revision  Commission,  so  far 
as  still  unexecuted,  might  be  transferred  to  this  new  committee. 
And  to  it  likewise  might  be  committed,  if  it  were  deemed 
expedient,  the  power  of  passing  Rules  of  Court  and  Acts  of 
Sederunt,  as  they  are  called  in  Scotland,  on  the  subject  of 
legal  procedure. 

This  body  would  deal  only  with  the  muncipal  law, — the  rights 
and  obligations  of  private  individuals,  or  of  such  individuals  com- 
bined with  companies  and  corporations.  They  might  commence 
work  by  consolidating  into  single  statutes  the  whole  statvie  law 
on  particular  subjects.  As  merely  consolidating  Acts,  they  should 
not  excite  much  discussion  in  Parliament;  but  if  an  amendment 
of  the  law  was  actually  required,  instructions  might  be  conveyed 
to  the  committee  by  a  resolution  of  both  Houses.  The  committee 
might  even  suggest  amendments  in  inierim  reports  to  both  Houses, 
which  might  be  formally  adopted  by  resolution. 

Simultaneously  with  this  work  of  statute  consolidation,  the  com- 
mittee might  tentatively  digest  the  whole  common  law,  with  the 
view  of  ultimate  codification.  Their  reports  presented  regularly 
to  Parliament  would  form  a  subject  for  criticism,  and  a  basis  for 
the  projected  codes.  Their  reports,  like  Mr.  Justice  Stephen's 
Digest  of  the  Oriminal  Law  avd  of  Evidence^  might  form  in  the 
meantime  text-books  for  students  and  legal  practitioners.  This 
would  facilitate  the  process  of  examination  and  criticism. 

There  might  be  some  difficulty  in  remitting  to  such  a  body  the 
subjects    of    criminal  law,   marriage^    ecclesiastical    law.      But 
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if  their  sphere  is  confined  merely  to  consolidation,  with  the  power 
of  making  suggestions,  the  dilBculties  do  not  appear  to  be  insuper- 
able. 

In  order  to  assist  the  committee  in  its  work,  a  duty  should  be 
imposed  upon  all  judges,  superior  and  inferior,  and  also  upon  all 
Professors  of  Law  in  the  Universities,  who  hold  endowed  Chairs,  of 
sending  to  them  an  annual  report  of  all  the  points  of  law  which 
have  occurred  in  their  practice  during  the  year,  which  have  not 
been  authoritatively  decided,  together  with  a  reasoned  opinion 
thereon,  and  also  of  all  points  which  they  have  decided  according 
to  the  actually  existing  law,  but  which  they  think  is  unjust  or 
calling  for  amendment.  Such  a  report  would  be  a  somewhat 
more  dignified  production  than  the  present  judicial  statistics, 
which  estimate  law  by  the  measure,  like  grain  in  Board  of  Trade 
returns.  It  would  be  as  worthy  of  presentation  to  Parliament 
as  the  report  of  an  Inspector  of  Schools,  and  it  would  serve  the 
same  purpose — of  securing  a  uniformity  in  the  administration  of 
justice  throughout  the  three  kingdoms.  It  would  also,  of  course, 
be  open  to  Chambers  of  Commerce  and  similar  bodies  to 
memorialize  the  committee  on  points  of  law. 

When  Parliament  was  at  last  satisfied  with  the  digests  as 
reported,  the  whole  might  be  officially  adopted  as  codes  of  the 
whole  law.  How  far  they  should  supersede  the  common  law  is 
a  point  it  is  impossible  to  settle  befoYehand  on  theoretical 
principles.  But  the  work  of  the  committee  would  then  not  be 
finished.  It  should  then  be  charged  with  the  duty  of  preparing 
and  issuincr  new  editions  of  the  codes  at  intervals — sav,  of  not  less 
than  every  five  years.  This  would  obviate  one  objection  to  codi- 
fication :  that  it  would  stereotype  the  law  and  make  it  inelastic. 
J*recisely  the  same  objection  applies  to  the  compilation  of  a 
dictionary  of  any  language,  and  yet  the  language  grows  in  spite 
of  dictionaries.  Amending  Acts  would  be  passed  from  time  to  time 
as  necessary,  and  the  proposed  quinquennial  edition  of  the  codes 
would  consolidate  the  whole  law  to  the  date  of  publication,  and 
would  supersede  the  previous  editions  as  well  as  the  amending 
Acts  passed  in  the  meantime.  The  decisions  of  the  Courts  would 
be  dealt  within  the  same  manner,  and  would  only  be  authoritative 
in  so  far  as  embraced  in  the  new  edition  of  the  codes. 

When  at  any  time  an  amendment  of  some  point  in  municipal 
law  was  called  for  in  Parliament,  the  subject  would  simply  be 
remitted  to  the  committee,  who  would  frame  an  order,  which  would 
become  law  after  lying  on  the  table  of  both  Houses  a  certain 
number  of  days.  The  mode  of  procedure  presently  adopted  with 
regard  to  remits  to  Committees  and  Private  Bills  appears  to  be 
entirely  applicable.  They  might  be  passed  formally  as  Bills,  or 
treated  as  Provisional  Orders  are  in  the  present  practice.  A  vote 
of  either  House  would  prevent  the  proposed  order  from  becoming 
law. 
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In  SO  far  as  Scotland  is  concerned,  the  committee  would  itself 
decide  how  far  separate  codes  were  -necessary,  and  the  representa- 
tion of  Scotland  on  the  committee  would  secure  complete  justice 
to  that  division  of  the  kingdom. 

The  obvious  advantages  resulting  from  such  a  plan  are, — 

1.  It  would  relieve  Parliament  of  a  work  which  is  very  urgent, 
and  for  which  it  is  utterly  unfitted.  Mr.  Justice  Stephen  observes 
with  truth,  we  might  as  soon  get  a  Committee  of  the  House  of 
Commons  to  paint  a  picture  as  to  frame  a  code. 

2.  By  keeping  the  work  of  revisal  constantly  before  a  special 
body  constituted  for  that  purpose,  we  should  avoid  such  scandals 
as  Have  been  seen  in  English  law  in  the  interpretation  of  the 
Statute  of  Frauds  and  the  Factors  Acts.  Even  the  convenience 
of  consolidating  such  bodies  of  law  as  the  Shipping  Acts  and  the 
Companies  Acts  should  recommend  some  such  plan. 

3.  It  would  direct  the  highest  legal  intellects  in  the  kingdom  to 
the  task  of  doing  concrete  justice  to  the  whole  nation,  rather  than 
to  the  thankless  duty  of  interpreting  laws  which  are  sometimes 
absurd,  sometimes  unintelligible,  and  often  unjust.  The  experience 
and  the  position  of  the  members  should  surely  save  us  from  the 
anomalies  of  amateur  legislation. 

4.  It  would  unite  into  one  organic  whole  all  those  who  have  to 
do  with  the  administration  or  teaching  of  the  law.  Their  duties 
would  cease  to  be  merely  mechanical,  for  the  duty  of  criticising 
the  law  would  afford  an  outlet  for  a  power  which  must  exist  in  the 
ablest  judges  and  teachers.  At  present  this  immense  reserve  force 
is  practically  lost  to  the  community,  except  accidentally  through 
the  Social  Science  Congress  and  ordinary  literary  channels. 
There  is  no  reason  why  amendments  of  the  law  should  be  suggested 
only  by  those  who  come  under  its  scope,  or  by  outsiders  who  have 
no  particular  practical  interest  in  it. 

5.  It  should  result  in  a  great  saving  to  the  community.  It 
would  be  the  duty  of  the  committee  from  time  to  time  to  decide 
points  authoritatively  by  anticipation,  for  their  recommendations 
would  generally  be  adopted  by  Parliament.  In  most  cases  tliis 
should  prevent,  and  so  save  the  expense  of,  the  present  process  of 
archaBological  investigation  and  casuistical  discussion,  which  is 
called  a  legal  argument.  And  even  although  the  decision  by  the 
proposed  committee  were  not  perfectly  just,  it  would  save  time, 
temper,  and  money,  by  preventing  litigation ;  it  would  point  to 
further  improvement  of  the  law  ;  and  it  would  be  very  much  easier 
to  get  the  law  amended  than  it  is  under  the  present  system,  or 
rather  want  of  system.  It  cannot  be  pretended  for  a  single  moment 
that,  as  a  general  rule,  the  law  whicn  is  presently  evolved  as  the 
result  of  a  protracted  litigation  is  perfectly  just.  Men  acquiesce 
in  it,  because  it  is  final,  from  habit,  and  from  respect  to  the  general 
social  order  as  good  citizens ;  but  if  we  could  establish  a  tribunal 
which  could  take  a  wider  view  of  the  law,  and  of  the  general  needs 
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of  society,  it  would  command  even  higher  respect  than  any  of  our 
present  Courts.  Such  a  tribunal  would  have  as  much  time  for 
deliberation,  or  even  more  than  an  ordinary  Court,  while  it  would 
not  be  overburdened  with  details  of  particular  cases^  which  are  apt 
to  destroy  altogether  a  sense  of  proportion.  It  would  combine  the 
freedom  of  Parliament  with  the  special  training,  experience,  and 
aptitude  of  the  judicial  bench,  and  any  tendency  towards  being 
warped  by  prejudice  would  be  corrected  by  an  appeal  to  the 
common  sense  of  Parliament  itself. 

6.  This  IS  a  poor  man's  question.  It  is  only  very  rich  people 
who  can,  with  their  eyes  open,  enter  upon  a  litigation  of  which  they 
cannot  possibly  know  the  end.  But  why  should  the  lowest  as  well 
as  the  highest,  the  poorest  as  well  as  the  richest,  not  reap  the  direct 
benefit  of  the  highest  legal  talent,  which  is  paid  for  by  the  whole 
nation  f  There  are  points  of  frequent  occurrence  in  the  inferior 
Courts,  which  are  seldom  or  never  presented  in  the  superior  ones, 
and  so  it  is  only  hy  accident  that  the  law  as  settled  by  the 
highest  tribunals  can  filter  down  to  the  lower  Courts. 

It  may  be  objected  that  in  the  Cabinet  we  have  already  such  a 
committee.  But  this  is  true  only  to  a  limited  extent  The 
Cabinet  itself  is  overburdened  with  work,  and  if  every  one  who 
ought  to  have  a  place  in  it  were  to  get  a  seat,  then  it  would  become 
unmanageable  from  sheer  bulk.  That  a  change  of  Government 
does  not  interfere  with  the  continuity  of  municipal  legislation  is 
shown  conclusively  by  the  history  of  the  English  Judicature  Acts, 
the  Scotch  Conveyancing  Acts,  and  many  other  examples. 

In  conclusion,  it  may  be  worthy  of  note,  that  in  Scotland  before 
the  Union  such  a  mode  of  legislation  as  is  above  indicated  was  in 
full  force,  and  worked  very  satisfactorily.  Many  Scotch  Acts  owe 
their  origin  to  Acts  of  Sederunt  passed  by  the  judges  of  the 
Supreme  Court  When  a  particular  subject  in  the  municipal  law 
called  for  urgent  and  immediate  reform,  the  Lords  of  Session 
passed  an  Act  which  forthwith  became  law,  and  herein  they  acted 
very  much  as  the  Roman  praetor  in  publishing  his  edict  These 
Acts  were  in  many  cases  adopted,  confirmed,  and  re-enacted  by  the 
Scotch  Parliament,  and  are  law  to  this  hour.     It  is  obvious  such  a 

fewer  could  not  exist  alongside  a  body  so  powerful  as  the  English 
Parliament  and  so  all  development  in  that  direction  has  oeen 
stopped.  Even  when  special  powers  have  been  delegated,  as  in  the 
Mercantile  Law  Amendment  (Scotland)  Act^  they  have  not  been 
exercised.  But  in  the  presence  of  such  congestion  of  Parlia- 
mentary business  as  presently  exists,  it  is  satisfactory  to  know  that 
a  remedy  might  be  found  in  a  plan  which  is  not  a  mere  theoretical 
innovation,  but  has  stood  the  test  of  practical  experience. 

Wm.  Galbraith  Miller. 
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"  Now,  Tod,"  said  Mr.  Thorn,  when  he  had  recovered  from  his 
extreme  surprise;  **•  you'll  cross  there,  and  go  straight  at  him. 
I'll  stand  here  and  keep  him  in  view,  and  follow  the  moment  I 
see  which  way  he  takes." 

Mr.  Tod  scrambled  over  ;  bat,  ere  he  had  set  foot  in  the  wood, 
the  man  had  again  disappeared. 

"  Well,  where  has  he  gone  ?"  inquired  Mr.  Tod. 

"  ril  swear,"  replied  Mr.  Thorn,  "  that  he  hasn't  crossed  my  line 
of  view  in  any  direction.  There  is  an  old  ditch  behind  the  tree  ; 
he  must  have  slipped  down  there.     I  think  we  have  liim  now." 

Mr.  Thorn  crossed  the  dyke,  and  then  the  two  advanced  and 
proceeded  to  examine  the  ditch,  which  was  broad  and  deep,  and 
full  of  dead  leaves.     But  nothing  was  to  be  seen  of  the  stranger. 

'*BahI  Pfui!  what  a  horrible  smell,"  said  Mr.  Thorn  as  they 
looked  about.     "  He  might  have  been  a  badger  I  " 

"  It's  not  pleasant,  certainly,**  said  Mr.  Tod,  poking  about  in 
the  ditch.  ^*  Surely,"  he  added  in  a  moment,  ^^  some  one  has 
been  digging  here;"  and  he  thrust  his  stick  into  a  heap  of 
fresh  earth  and  leaves.  '*  HuIIoa,  what's  this  ? "  His  stick  had 
struck  something  hard.  Stooping  down,  he  brushed  aside  the 
leaves  with  his  hancL  and  there  was  disclosed  a  shoe  which 
apparently  covered  a  human  foot.     "  Here's  our  friend  at  lastl" 

"  Lord  bless  me  I  Lord  preserve  me  I "  said  Mr.  Thorn,  "  he  must 
be  half  mole,  half  man  I  How  the  deuce  does  he  breathe  under 
all  that  stuff?" 

Mr.  Tod  had  meanwhile  scraped  a  little  further,  and  disclosed 
the  other  foot. 

*'  Come,"  he  said,  "  you  take  one  foot,  and  111  take  the  other, 
and  we'll  soon  haul  him  out." 

"  All  right,"  replied  Mr.  Thorn  ;  "  but  take  care,  a  brute  like 
this  may  bite." 

Each  of  the  explorers  then  stooped,  and  seized  a  foot.  The 
loose  earth  and  leaves  yielded  readily,  and  they  drew  out  from 
under  them  the  dead  body  of  a  man,  in  a  pretty  advanced  stage 
of  decomposition. 

**  God  help  us !  God  help  us  1 "  exclaimed  both  friends,  as  they 
started  back  and  involuntarily  clutched  each  other  by  the  arm. 

*'  You  don't  know  him  ?  "  said  Mr.  Tod,  after  a  long  pause. 

**  No ;  I  doubt  if  his  dearest  friend  could  recognise  him  now." 

'^  He  seems  to  have  been  a  man  in  a  good  position  of  life." 

"  Yes  ;  his  get-up  is  almost  correct — complete  down  to  his  very 
shoe-buckles.     No ;  I  see,  by  the  way,  he  has  lost  one." 

'*  I  think  I  can  complete  even  that,"  said  Mr.  Tod,  for  once 
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forgetting  his  accustomed  caation ;  and  he  drew  a  buckle  from 
his  fob,  and  held  it  beside  the  one  on  the  poor  gentleman's  shoe* 
The  buckles  were  clearly  a  pair. 

"  Then  you  know  something  about  this  1    You  have  a  clue  I " 

"That  may  or  may  not  be,"  said  Mr.  Tod,  biting  his  lips. 
"  But,  meanwhile,  pray  do  not  mention  this  buckle  incident  to 
any  one." 

"  It  will  be  necessary,"  continued  Mr.  Tod  in  a  moment,  "  to 
have  the  body  removed  to  Kinross.  Will  you  kindly  go  for 
assistance  and  a  cart,  and  I  shall  wait  here  to  see  that  nothing  is 
disturbed." 

"What,  will  you  stay  here  alone t"  inquired  Mr.  Thorn  in 
astonishment. 

"  Certainly,"  replied  Mr.  Tod.  *'  I  am  flesh  and  blood,  and  I  tell 
you  frankly  I  don't  like  it,  but  it  is  my  duty ; "  and  he  seated 
himself  upon  the  fallen  tree. 

"  Well,"  replied  Mr.  Thorn,  "  I  used  to  think  myself  a  bit  of  a 
philosopher,  but,  duty  or  no  duty,  I  would  not  stay  here  alone 
just  now,  if  you  gave  me  Kinross-shire." 

Later  in  the  evening  the  body  was  removed  to  Kinross.  Next 
day  it  lay  exposed  to  view  in  the  churchyard,  but  nobody  could 
identify  it.  Mr.  Tod  brought  Miss  Beveridge  to  look  at  it,  but 
although  she  thought  the  clothes  and  general  contour  of  the  body 
similar  to  those  of  the  gentleman  she  had  seen  assaulted  on  the 
road,  she  was  unable,  owing  to  its  advanced  state  of  decompo- 
sition, positively  to  identify  the  body.  A  medical  examination 
ascertained  that  the  cause  of  death  was  asphyxia.  The  only 
external  injuries  were  a  bruise  upon  the  chest,  and  marks  of 
finger-nails  upon  the  throat.  On  the  day  following,  the  body 
was  buried  close  to  the  Arnot  burying-ground,  in  the  graveyard 
beside  the  lake.  Mr.  Tod,  the  parish  minister,  and  two  grave- 
diggers,  were  alone  present  at  the  interment. 

Miss  Beveridge  was  very  proud  of  her  father's  memory,  and 
she  was  most  anxious  to  possess  a  portrait  of  him.  Some  time 
before  his  death  his  portrait  had  been  painted,  but  this  was  done 
for  a  brother  of  the  doctor's,  a  retired  Indian,  and  was  now  in 
possession  of  his  son,  a  cousin  of  Miss  Beveridge,  who  was  a  writer 
in  Edinburgh.  Miss  Beveridge  desired  to  have  a  copy  of  this 
picture  for  herself  by  a  skilled  hand  ;  and  with  that  view,  one  day 
in  August,  when  she  happened  to  be  in  Edinburgh,  she  called 
upon  Mr.  Kaeburn,  who  was  then  rapidly  rising  to  distinction  in 
liis  profession.  After  her  return  home,  she  waited  upon  Mr. 
Tod  in  almost  as  great  a  state  of  nervous  excitement  as  on  the 
memorable  morning  of  the  murder,  three  months  before.  In  Mr. 
Kaeburn's  studio  she  had  seen  a  life-size  portrait  of  the  poor 
gentleman  she  saw  strangled  on  the  Great  North  Koad  at 
Milnathort. 


528  THB  MILNATHORT  HURDSR. 

''  I  was  SO  put  aboaV'  she  said,  **  that  I  was  afraid  to  ask  who 
it  was ;  and  I  thought,  too,  that  perhaps  I  had  better  say  nothing 
until  I  had  seen  you.** 

Mr.  Thorn  haa  been  up  in  London  for  a  week  or  two,  and  on 
his  waj  home  he  stayed  tor  a  day  in  Edinburgh,  being  anxious  to 
purchase  a  horse.  Crossing  St.  Andrew  Square  early  in  the 
afternoon,  he  met  Mr.  Tod.  The  two  friends  conversed  for  a 
few  minutes,  and  then  Mr.  Tod  asked  Mr.  Thorn  if  he  were 
personally  acquainted  with  Baeburn  the  portrait  painter. 

"Why,  yes.  I  know  hita  very  well  indeed — ^a  very  good 
fellow  1 " 

**  Would  it  trouble  you  too  much  to  take  me  to  call  upon  himi 
I  am  anxious  to  make  his  acquaintance,  for  a  reason  which  I  shall 
perhaps  explain  to  you  again." 

*•  With  the  greatest  pleasure  in  the  world ;  but,  first  of  all,  you 
must  oblige  me.    I  want  your  opinion  of  a  horse." 

Later  in  the  day,  when  the  horse  business  had  been  disposed  of, 
the  two  friends  called  upon  Mr.  Baeburn.  The  painter  received 
his  visitors  in  the  drawing-room,  and  was  all  afTability — "  delighted 
to  make  Mr.  Tod's  acquaintance,"  etc.  etc.  When  they  had  con- 
versed together  for  some  time,  Mr.  Tod,  who  seemed  fidgety  and 
ill  at  ease,  at  last  remarked,  "  Perhaps  I  am  taking  too  great  a 
liberty,  but  I  have  a  great  desire  to  see  your  workshop." 

"  With  the  greatest  pleasure  in  the  world,"  said  the  painter. 
**  Come  away  downstairs,"  and  he  led  them  down  to  the  studio. 
The  room  was  dark,  for  the  blinds  were  down,  and  Raeburn  went 
to  the  window  to  pull  them  up.  As  the  light  streamed  into  the 
room,  Mr.  Tod  looked  at  Mr.  Thorn,  and  Mr.  Thorn  looked  at 
Mr.  Tod,  but  neither  spoke.  On  a  large  easel,  in  the  centre  of 
the  room,  was  a  full-length  portrait  of  the  man  they  had  seen 
sitting  upon  the  fallen  tree  in  Dirley  Wood. 

"  Ah,  you  are  looking  at  tliat,"  said  the  painter,  turning  from 
the  window.  *'  It  is  the  saddest  task  I  ever  put  my  hands  to.  I 
hadn't  the  heart  to  touch  it  these  tiiree  months,  until  the  other 
day." 

"  Indeed  I "  said  Mr.  Thorn.  **  Then  something  has  happened 
to  the  gentleman  ? " 

**  An  I  you  did  not  know  him !  It  is  poor  Wylie,  who  was 
murdered  at  Dunkeld  in  May  last" 

Mr.  Raeburn  must  have  thought  the  manner  of  his  guests 
peculiar,  for  neither  of  them  seemed  to  give  much  further  heed 
to  his  conversation.  He  directed  their  attention  to  several 
other  more  or  less  finished  portraits  in  the  room,  but  their  lack 
of  appreciation  was  most  disappointing.  Again  and  again  their 
eyes  wandered  back  to  the  portrait  in  the  centre  of  the  room. 

^'  Have  you  done  much  to  this  since  his  death  ? "  inquired  Mr. 
Tod  at  last. 

"  Oh  no ;  as  I  say,  I  did  not  touch  it  until  the  other  day,  and 
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I  have  only  given  an  hour  or  two  to  it  altogether.  Fortunately 
it  was  nearly  finished  at  the  last  sitting,  just  the  day  before  lie 
left  Edinburgh.  I  was  busy  with  the  lees  and  feet  that  day, 
you'll  notice  he  had  very  neat  feet.  And  the  buckles  too,  luckily 
I  painted  them,  for  he  would  not  be  persuaded  to  leave  them  with 
me.  It  wouldn't  have  been  Wylie  without  them.  They're  quite 
peculiar.  Yon'U  notice  the  Indian  work  at  the  edges.  His  uncle,  I 
believe,  got  them  made  in  the  East." 

**  They're  uncommon  then,  are  they  ? "  inquired  Mr.  Tod. 
Yes,  quite ;  I  never  saw  another  pair  like  them." 
Then  I  have  been  lucky,"  said  Mr.  Tod.     "  1  picked  up  just 
such  a  pair  the  other  day." 

So  saying  he  drew  a  buckle  from  his  pocket,  and  held  it  against 
one  of  the  buckles  in  the  picture.  The  shape  and  pattern  of  the 
two  were  indistinguishable. 

Next  day  the  buckles  as  also  the  clothes  of  the  man  found  in 
Dirley  Wood  were  identified  by  Mrs.  Wylie  as  those  of  her  deceased 
husband  ;  and  her  statement,  along  with  that  of  Miss  Beveridge, 
having  been  submitted  to  tiie  Lord  Advocate,  a  despatch  was  at 
once  sent  up  by  express  to  London  to  secure  a  reprieve  for 
Gasparini,  who  at  the  Perth  Autumn  Circuit  Court  had  been  con- 
victed and  sentenced  to  death  for  the  murder  of  Mr.  Wylie. 
Diligent  inquiries  were  set  on  foot  with  reference  to  conveyances 
which  had  been  hired  in  the  neighbouring  counties  on  the  day 
before  the  murder,  and  the  following  facts  were  elicited  : — Orders 
had  been  given  by  letters  from  Edinburgh,  forged  in  the  name  of 
the  Sheriff  of  Orkney  (whose  naval  dignity  was  not  then  so 
entirely  ornamental  and  picturesque  as  in  these  happier  times, 
inasmuch  as  he  was  responsible  for  the  transmission  ot  despatches 
from  ships  of  war  in  the  North  Seas),  to  hostelries  at  Dunkeld, 
Perth,  and  Kinross,  to  have  relays  of  horses  ready  for  an  express 
messenger  with  despatches  from  the  north.  The  iiorses  ordered  at 
Dunkeld  and  Perth  were  duly  supplied  to  the  supposed  messengers, 
but,  as  already  stated,  those  ordered  at  Kinross  were  never 
required.  On  the  afternoon  of  the  day  of  Mr.  Wylie's  dis- 
appearance, two  men,  one  a  young  man  of  gentlemanly  appearance, 
the  other  an  older  man  in  semi-sailor  attire,  with  rings  in  his  ears, 
and  with  a  very  imperfect  command  of  English,  appeared  at  a 
posting  establishment  at  Blairgowrie  (all  inquiries  failed  to  elicit 
whence  or  how  they  came),  and  hired  a  postchaise  to  take  them  to 
Dunkeld.  Soon  after  leaving  Blairgowrie,  the  men  offered  drink 
to  the  driver,  who,  after  taking  it^  became  very  ill,  and  was 
unable  to  drive.  They  put  him  down,  therefore,  at  a  roadside 
cottage ;  and  the  younger  of  the  two  travellers  mounted  the  box, 
and  drove  to  Dunkeld,  where  they  took  up  the  relay  of  horses. 
They  left  Dunkeld  about  9.30  P.M.,  and  at  one  o'clock  in  the  morn- 
ing they  arrived  in  Perth,  where  horses  were  again  changed.  At 
Perth  there  was  a  third  gentleman  in  the  carriage,  but  he  appeared 
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to  be  asleep,  and  did  not  get  out.  The  ne.\t  trace  of  the  carriage 
and  its  occupants  was  the  scene  upon  the  road  near  Milnathort 
witnessed  by  Miss  Beveridge  at  four  o'clock  in  the  morning. 
Apparently  the  coach  had  then  turned  east  past  Orwell  Church, 
and  along  the  Warroch  Road,  for  it  was  seen  passing  Cambo 
shortly  after  five  o'clock,  and  it  was  next  heard  of  at  tiie  inn  at 
the  Yetts  of  Muckhart,  nine  miles  east  of  Milnathort,  which  was 
reached  a  little  before  six  o'clock.  There  the  two  men,  for  the 
carriage  had  now  but  two  occupants,  left  the  horses  and  convey- 
ance, with  directions  to  have  them  returned  in  the  afternoon  to 
Perth  by  the  Dunning  Road,  by  which,  as  they  represented,  they 
had  themselves  come.  A  gig  and  driver  were  hired  by  the  men  at 
the  Yetts,  and  in  this  they  were  driven  down  past  Saline  to  Torry- 
burn  on  the  Firth  of  Forth,  where  they  dismounted  and  dis- 
charged the  trap,  at  half-past  eight  o'clock.  They  were  then  seen 
to  proceed  a  short  distance  along  the  shore  towards  Crombie  Point, 
off  which  a  sloop  had  been  lying  all  morning.  In  answer 
apparently  to  their  hail,  a  boat  came  off  from  the  sloop,  and  took 
tliem  on  board.  The  vessel  immediately  afterwards  weighed 
anchor  and  made  sail  down  the  Firth,  and  all  further  trace  of 
her  and  of  the  men  aboard  was  lost.  These  facts,  taken  together 
with  the  story  of  Miss  Beveridge  and  the  discovery  and  identiBca- 
tion  of  the  bodv,  seemed  to  make  it  clear  that  Mr.  Wvlie  was 
waylaid  and  drugged  on  his  way  home  to  Dunkeld.  The  kid- 
nappers had  thrown  out  his  watch  and  pocketbook,  and  put  his  hat 
in  the  river  to  make  it  appear  that  he  had  been  murdered,  and 
they  had  then  driven  to  Perth,  and  on  past  Perth  to  Milnathort. 
Here,  either  on  account  of  careless  drugging  or  of  the  rebellion  of 
his  stomach  against  attempts  to  renew  the  dose,  Mr.  Wylie  had 
recovered  and  attempted  to  escape,  with  the  fatal  result  witnessed 
by  Miss  Beveridge.  The  murderers,  unable  to  dispose  of  the 
body  before  reaching  Kinross,  were  obliged  to  abandon  iheir 
intention  of  changing  hoi*ses  there,  and  then^fore  turned  east 
towards  Dollar  way.  The  body  was  hid  in  Dirley  Wood,  and  tliey 
then  proceeded  on  to  Muckhart. 

The  necessary  steps  were  being  taken  to  have  Gasparini's 
reprieve  converted  into  a  pardon,  there  being  nothing  to  connect 
him  with  the  crime  on  the  theory  now  adopted,  and  speculation 
was  rife  as  to  whether  by  inquiries  at  the  ports  it  would  be  possible 
to  trace  the  murderers,  when  one  morning  the  startling  report  ran 
round  that  Mr.  Wylie  was  alive  and  in  Edinburgh. 

Nobody  in  Edinburgh  was  more  generally  or  more  justly  respected 
than  Mr.  William  Maxwell  Morison,  an  advocate,  w4io  bad  de- 
voted long  years  of  labour  to  the  compilation  of  a  huge  dictionary 
of  the  decisions  of  the  Scottish  Courts  from  the  eaniest  times,  a 
w^ork  which  is  still  to  be  found  in  every  law  library.  Mr.  Morison, 
whose  studious  life  had  developed  in  him  certain  eccentric  habits, 
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was  in  the  way  of  rising  very  early,  and  every  morning  he  would 
take  a  walk  from  his  house  in  tlie  High  Street  down  over  the 
fields  towards  Granton.  He  now  asserted  that  starting  in  the 
morning  on  one  of  these  strolls,  and  passing  over  the  open 
ground  north  of  St.  Andrew  Square  (now  occupied  by  the 
Abercromby  Place  Gardens),  he  saw  standing  a  little  way  off  from 
him,  amongst  some  bushes,  Mr.  Wylie,  whom  he  had  known 
intimately,  and  whom  everybody  believed  to  be  dead.  Mr. 
Morison  hailed  his  friend,  but  Mr.  Wylie  apparently  desired  to 
avoid  an  interview,  for  he  made  no  response,  and  drew  away 
behind  the  bushes.  Evei-ybodv  scouted  this  storv.  It  had  been 
clearly  proved  that  Mr.  Wylie  was  murdered ;  and  besides,  Mr. 
Wylie  was  the  last  man  in  the  world  to  "  get  up ''  a  mysterious 
disappearance.  Poor  Mrs.  Wylie,  the  widow  of  the  deceased,  who 
had  been  terribly  tried  by  her  sudden  bereavement,  was  painfully 
shocked  by  the  story  which  her  knowledge  of  her  husband's 
character  forbade  her  for  one  moment  to  credit.  Mr.  Morison,  it 
was  generally  remarked,  was  getting  old,  and  his  labours  with  his 
dictionary  must  have  unhinged  his  understanding. 

But  Mr.  Morison  was  very  obstinate  and  very  provoked  at  the 
reception  which  his  tale  received,  and  he  determined  that  if  he  saw 
Mr.  Wylie  again  he  would  by  no  means  allow  him  to  escape. 
The  very  next  morning  (it  was  a  Sunday),  when  setting  out  for 
his  walk,  Mr.  Morison  saw  Mr.  Wylie  again  near  the  same  spot, 
and  he  at  once  went  after  him  as  fast  as  his  old  legs  could  carry 
him.  Mr.  Wylie,  who  was  still  apparently  determined  to  avoid 
being  accosted,  withdrew  rapidly  up  the  hill  in  the  direction  of 
St.  Andrew  Square.  The  lexicographer,  however,  gained  upon 
him,  and  was  close  up  when  Mr.  Wylie  reached  the  gate  of  a 
garden,  which  at  that  time  ran  down  from  the  back  of  one  of  the 
houses  on  the  north  side  of  the  Sqnare.  Mr.  Wylie  passed  through 
the  garden  door,  and  Mr.  Morison,  who  recognised  the  garden  as 
one  attached  to  the  house  of  Mrs.  Grant,  mother  of  Mrs.  Wylie, 
attempted  to  follow.  But  the  garden  door  was  firmly  shut  in  his 
face.  He  at  once  scrambled  up  the  wall,  but  Mr.  Wylie  had  dis- 
appeared. There  was  no  time  for  him  to  have  gained  the  house 
before  his  pursuer  had  mounted  the  wall,  and  it  seemed  clear  that 
he  must  have  entered  an  outbuilding  at  the  foot  of  the  garden, 
close  to  the  door  through  which  he  had  passed.  Mr.  Morison 
scrambled  down,  and  tned  the  door  of  the  outhouse.  It  was 
barred.  He  peered  through  the  window,  but  there  was  no  one  in 
the  washhonse,  for  such  the  building  appeared  to  be.  Next  he 
hurried  round  to  see  if  his  friend  were  lurking  behind  the  building. 
He  was  not  there,  but  Mr.  Morison  noticed  a  window  at  the  back. 
It  appeared  that  there  were  two  apartments  in  the  outbuilding. 
Mr.  Morison  looked  in  at  the  back  window.  The  room  appeared 
to  be  a  workshop,  for  there  were  tools  and  chips  lying  about,  and 
there,  in  a  corner,  was  Mr.  Wylie  upon  his  knees.     He  had  raised 
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one  of  the  planks  of  the  floor,  and  was  rnmmaging  away  under- 
neath it  Mr.  Morison  tried  to  open  the  window,  but  it  refused  to 
yield.  Then  he  hurried  round  a£^in  to  the  door,  and  endeavoured 
to  stave  it  in.  In  vain  I  Several  times  he  rushed  round  the  build- 
ing, from  window  to  door  and  from  door  to  window,  seeking  an 
ingress.  One  may  have  noticed  a  dog  which  has  run  a  rabbit  to 
earth  in  a  small  burrow.  It  feels  its  prey  almost  at  its  nose.  It 
scrapes  and  tears  and  gnaws  the  ground,  and  every  moment  it 
springs  from  one  hole  to  the  other  in  wild  excitement,*  terrified  ]est 
its  quarry  may  make  a  bolt  for  it  and  escape.  Even  so  did  Mr. 
Moriscm  rush  from  back  to  front  of  the  outhouse,  now  dash  himself 
against  the  door  of  the  washhouse,  and  now  shake  the  window  of  the 
tciolhouse  I  Never  had  the  discovery  even  of  the  most  important 
decision,  hid  away  unsuspected  in  some  dusty  tome  of  manuscript, 
thrown  the  worthy  lawyer  into  such  a  paroxysm  of  excitement. 
When  the  dog  gets  tired  of  scraping  and  snorting  and  rushing 
abouty  it  sometimes  sits  still  for  a  moment,  its  nose  an  inch  or  two 
from  the  mouth  of  one  of  the  holes,  and  seems  to  consider  what  is 
to  be  the  next  move.  So  at  last  Mr.  Morison,  mopping  the 
perspiration  from  his  forehead  and  heaving  all  over  with  exhaustion, 
sat  down  upon  a  chopping  log  beside  the  washhouse  door,  and  for 
a  moment  considered  the  situation.  Upon  one  thing  he  was  quite 
determined :  not  to  quit  the  building  until  Mr.  Wylie  was  taken 
from  it  dead  or  alive.  It  was  only  half-past  five  of  the  morning, 
and  nobody  seemed  to  be  stirring  about.  Mr.  Morison  scanned 
the  windows  of  St  Andrew  Square,  but  there  was  not  even  an 
early  rising  servant-maid  to  be  seen.  Then  it  occurred  to  him  to 
shout,  and  he  gave  several  loud  hulloas,  but  still  nobody  appeared. 
He  took  anotner  turn  round  the  building,  and  tried  the  window 
again.  It  would  not  yield.  ^'  Let  me  see,"  he  said  at  last,  picking 
up  a  stone,  "  I  used  to  be  pretty  good  at  a  shy  in  my  day.  I  wonder 
if  I  could  put  a  stone  through  one  of  these  windows." 

{To  be  eorUintied,) 


RECENT  JUSTICIARY  CASES. 

Several  points  of  importance  arising  under  statute  and  common 
law  have  recently  been  decided  in  our  Supreme  Criminal  Court. 

We  note,  in  the  first  instance,  such  as  relate  to  the  Summary 
Procedure  Acts.  In  Clark  and  JSenftal  v.  Stuart,  June  8,  1886,  it 
was  decided  that  a  complaint  under  section  11  of  the  Criminal  Law 
Amendment  Act  could  competently  be  tried  in  the  manner  pro- 
vided by  the  Summary  Jurisdiction  Acts  of  1864  and  1881.  The 
penalty  enacted  for  an  offence  under  the  11th  section  is  imprison- 
ment *'  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour."  The  accused  in  this  case  were  tried  and  convicted 
under  the  Summary  Acts,  and  sentenced  to  thirty  days*  imprison- 
ment.   They  presented  a  bill  of  suspension,  and  argued  that 
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summary  trial  was  incompetent  in  sach  a  case,  that  no  sentence 
of  two  years'  imprisonment  could  competently  be  given  in  a 
summary  trial,  and  that  in  the  case  of  statutory  offences  the 
prosecutor  could  not  restrict  the  pains  so  as  to  admit  of  the 
summary  procedure.  This  line  of  argument  was,  however, 
rejected  as  unsound  by  the  judges.  Lord  Craighill  held  that  the 
provision  in  Sir  William  Ilae's  Act  allowing  the  prosecutor  to 
restrict  his  libel  applied  to  both  statutory  and  common  law 
offences,  and  was  not  limited  to  such  cases  only  as  admitted  of 
the  alternatives  of  a  fine  and  imprisonment.  Lord  M'Laren 
said :  "  On  the  question  whether  this  was  a  case  which  the  Sheriff 
was  entitled  to  try  summarily,  I  concur  entirely  in  the  reasoning 
and  the  opinion  of  Lord  Craighill.  There  is  no  rigorous  classi- 
fication of  crimes  which  the  Sheriff  may  try  summarily,  and 
crimes  which  he  may  not  try  without  a  jury,  and  it  is  not 
necessary  that  there  should  be  one,  because  under  our  system  of 
public  prosecutions  the  discretion  of  determining  whether  the 
crimes  reported  to  them  should  or  should  not  be  tried  summarily 
is  vested  in  the  first  instance  in  the  Crown  officers."  All  the 
judges  concurred  in  condemning  the  unsatisfactory  wording  of 
the  Criminal  Law  Amendment  Act.  The  Lord  Justice-Clerk 
said :  **  The  greatest  difficulty  in  this  case  is  that  which  is  created 
by  the  statute  itself,  in  its  attempt  to  make  terms  applicable  to 
English  procedure  apply  to  Scottish  procedure.  This  is  a  diffi- 
culty with  which  we  are  not  unfamiliar,  but  seldom  have  I  seen 
so  singular  an  instance.  Nothing  is  said  as  to  the  Court  in  which 
the  offences  dealt  with  bv  the  statute  are  to  be  tried  in  Scotland. 
We  are  therefore  left  to  decide  on  the  course  which  ought  to  be 
pursued.  Apparently  it  was  intended  to  lay  down  some  rules  of 
procedure,  for  in  the  interpretations  clause,  section  15,  there  are 
certain  definitions  in  regard  to  jurisdiction.  Why  it  should  have 
occurred  to  the  Legislature  to  mention  Quarter  Sessions  as 
analogous  to  the  Court  of  Justiciary,  I  cannot  conceive.  Such 
Courts  are  presided  over  by  a  magistracy,  local  and  unpaid. 
They  are  very  useful,  but  wholly  dissimilar."  He  goes  on  to 
suggest  that  those  who  have  the  power  ought  to  amend  this 
important  Act,  a  hint  which  our  Lord  Advocate,  who  is  an 
authority  in  criminal  law,  might  well  take  into  consideration. 
In  his  Lordship's  opinion,  all  cases  under  this  statute  ought  to  be 
reported  to  Crown  Counsel  and  the  Lord  Advocate. 

Another  point  of  importance  was  decided.  By  section  20  of 
the  Act  the  accused  may  tender  himself  as  a  witness  on  every 
hearing,  at  every  stage,  of  the  cause.  In  this  case  one  of  the 
prisoners,  just  before  the  sentence  was  about  to  be  pronounced, 
tendered  himself  as  a  witness.  The  Sheriff  held  that  this  offer 
came  too  late,  and  the  Court  held  that  he  had  rightly  so  decided. 
Lord  Craighill  said :  ^*  Evidence  at  a  trial  must  be  led  before  the 
case  is  decided,  whether  the  trial  be  summary  or  with  a  jury. 
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This  necessarily  is  an  implication  of  sach  an  enactment,  and 
therefore,  in  my  opinion^  it  would  have  been  entirely  irregular  for 
the  Sheriff,  after  delivering  his  opinion  upon  the  proof,  in  which 
lie  was  left  to  decide  to  open  up  the  proof  that  the  suspender 
might  be  examined  as  a  witness,  and  a  second  opinion  delivered 
after  his  evidence  had  been  received." 

Does  not  the  case  of  Downie  v.  Madean,  February  2,  exhibit 
another  proof  of  the  careless  way  in  which  statutes  are  now 
drawn?  It  was  an  appeal  upon  a  case  stated  under  the  Act  of 
1875,  in  a  complaint  brought  under  the  Revenue  Acts.  From 
the  benefits  of  the  Summary  Procedure  Act  of  1864  all  the 
Revenue  Acts  were  excluded,  so,  when  that  of  1875  passed,  there 
could  have  been  no  appeal  under  it  to  the  Justiciary  Courts. 
But  in  1881  the  Act  of  1864  was  amended,  and  its  scope 
extended  so  as  to  cover  all  the  proceedings  of  a  summary  nature 
brought  under  the  Revenue  Acts.  Had  the  matter  merely  stood 
thus  there  could  have  been  no  difficulty,  but  unfortunately  section 
11  of  the  Act  of  1881  also  provides,  that  "  prosecutions  under  the 
Revenue  Acts  shall  continue  to  be  subject  to  appeal  to  Quarter 
Sessions  and  to  the  Court  of  Exchequer  in  Scotland."  Dovmie's 
case  raised  the  question,  Whether,  in  addition  to  this  old  mode  of 
appeal,  there  was  now  given  that  afforded  by  the  Act  of  1875 
to  the  Court  of  Justiciary?  The  bench  were  not  unanimous  in 
answering  this  question.  The  Lord  Justice  -  Clerk  and  Lord 
Crai^hill  held  that  the  latter  tribunal  was  still  excluded,  while 
Lord  Young  made  use  of  all  his  powers  of  scorn  and  satire  in 
repudiating  so  ridiculous  an  idea.  In  his  opinion,  people  might 
go  as  of  old  to  Quarter  Sessions,  or  bring  their  case  to  the  Court 
of  Justiciary.  **  Why  should  we  hinder  them?  I  cannot  for  the 
life  of  me  see.  I  do  not  comprehend  the  idea  of  the  two  things 
being  inconsistent."  Of  course  the  appeal  was  rejected,  and  the 
appellant  sent  elsewhere  for  his  remedy. 

in  Mackintosh  v.  Metcalfe^  July  20,  the  Court  had  to  consider 
whether  the  important  powers  conferred  upon  the  judge  by 
section  5  of  the  Act  of  1864,  of  amending  mistakes  in  the  sub- 
stance as  well  as  the  form  of  summary  complaints,  would  enable 
him  to  allow  an  amendment  stating  a  lociis  to  be  introduced.  The 
Court  unanimously  held  such  an  amendment  to  be  incompetent, 
although  they  came  to  this  opinion  with  regret  "  In  my  opinion," 
said  the  Lord  Justice  -  Clerk,  'Hhe  specification  of  loms  is  so 
essential,  that  without  such  specification  there  is  no  complaint. 
It  is  not  a  defective  allegation,  it  is  the  want  of  an  allegation  of 
any  kind.  Such  a  defect  is  especially  important  in  the  case  of 
limited  jurisdiction."  Lord  M'Laren  said  :  "  To  remedy  a  defect 
does  not  mean  to  transform  into  a  libel  what  never  was  a  libel." 

The  Summary  Jurisdiction  Act  of  1881  regulates  the  matter  of 
expenses,  and,  inter  aHa,  provides  that  where  tlie  fine  does  not 
exceed  £12,  the  expenses  cannot  exceed  £3.     Tiie  case  of  Tough 


KECKNT  JUSTICIARY  CASES.  535 

and  Boss  r.  Mitchell,  March  9,  1886,  decides  that  when  the 
accused  are  prosecuted  under  one  complaint,  the  total  amount  of 
the  expenses  in  which  they  are  found  liable  may  exceed  £3, 
although  the  total  of  the  fines  is  under  £12,  in  other  words,  that 
the  fines  and  expenses  relating  to  each  of  the  accused  are  to  be 
viewed  separately. 

The  question  of,  What  is  a  month  ?  was  raised  in  Farquharson  v. 
Whyte,  February  3,  1886.  Under  an  old  Act  a  prosecution 
required  to  be  commenced  within  six  months  after  the  offence 
was  committed.  By  an  Act  of  1850  it  was  provided,  that  the 
word  month  shall  mean  calendar  months  unless  words  are  added 
showing  lunar  month  to  be  intended.  The  Court  have  held  that 
this  Act  applies  to  statutes  passed  before  as  well  as  after  1850. 
But  the  Court  quashed  the  conviction  in  this  particular  case, 
because,  although  the  prosecution  was  raised  within  the  statutory 
period,  the  accused  was  not  arrested  until  five  months  after  its 
expiry,  and  no  satisfactory  explanation  of  the  delay  was  given. 

There  have  been  two  important  decisions  relating  to  bankruptcy 
frauds, — that  of  Duncan  v.  Cooper,  February  3,  1886 ;  and  S^nall 
V.  Hart,  March  10,  1886.  Both  cases  arose  under  section  4  of 
the  Bankruptcy,  Frauds,  and  Disabilities  Act  of  1884.  That 
section  provides,  tliat  an  undischarged  bankrupt  commits  a  crime 
if  he  obtains  credit  to  the  extent  of  £20  without  informing  his 
creditors  of  his  financial  position.  He  may  be  punished  *'  as  if  he 
had  been  guilty  of  a  crime  and  offence  under  the  Debtors 
(Scotland)  Act  1880."  Now  under  that  Act  there  are  two  sets  of 
offences  dealt  with,  along  with  their  respective  penalties,  under  two 
separate  sections,  13  and  14.  In  DuTvcan's  case  the  prosecutor  set 
forth  in  extenso  section  13,  but  did  not  refer  to  section  14,  which 
provides  for  a  less  serious  penalty.  The  Court  held  the  indictment 
irrelevant.  Lord  Young  said :  *'  I  should  have  expected  the 
prosecutor  to  have  libelled  that  the  accused  violated  this  clause  4 
of  the  Act  of  1884,  and  that  he  was  to  be  punished  and  dealt  with 
as  provided  by  the  Act  of  1880,  and  that  that  Act  provided  that 
any  offender  under  the  Act  should  be  dealt  with  by  the  Court  of 
Justiciary  or  the  Sheriff  Court,  and  the  punishment  to  which  the 
accused  was  amenable  was  imprisonment  for  a  term  not  exceeding 
one  year,  or  (when  the  Sheriff  was  sitting  without  a  jury)  for  a  term 
not  exceeding  sixty  days.  I  should  have  sustained  the  relevancy 
of  an  indictment  framed  in  these  terms.  But  this  indictment 
sets  out  the  whole  of  clause  13,  and  enumerates  and  specifies 
under  it  a  whole  cloud  of  offences  with  which  this  case  has  nothing 
whatever  to  do.  I  do  not  think  the  prosecutor  is  entitled  to 
do  this.  It  perplexes  the  accused, — defining  crimes  and  offences 
under  which  his  offence  is  not  said  to  come."  The  judges  were 
of  opinion  that  this  amateur  piece  of  legislation,  the  Act  of  1884, 
was  not  unworkable ;  but  the  Lord  Justice-Clerk  remarked,  *'  it 
requires  some  pains  to  work  it."     In  Small  v.  Hart^  again,  the 
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question  was,  to  which  of  these  sections  (13  or  14)  does  this  4th 
section  of  the  Bankruptcy  Frauds  Act  apply  T  The  answer  is,  to 
section  13.  In  this  case  the  libel  set  forth  the  4th  section,  and 
that  by  section  13  of  said  Debtors  (Scotland)  Act  1880,  it  is 
inter  cUia  enacted,  that  the  debtor  in  a  process  of  sequestration  or 
cessio  on  conviction  of  a  crime  and  offence  under  that  Act  before 
a  Court  of  Justiciary,  or  before  the  Sheriff  and  jury,  shall  be 
liable  to  be  imprisoned  for  any  time  not  exceeding  two  years,  or 
by  the  Sheriff  without  a  jury  for  any  time  not  exceeding  sixty 
days,  with  or  without  hard  labour.*'  From  the  expressed  opinions 
of  the  judges,  it  is  clear  that  this  form  of  complaint  is  the  correct 
one,  in  so  far  as  the  reference  to  the  statutes  founded  on  is  con- 
cerned. But  the  majority  of  the  Court  quashed  the  conviction,  in 
respect  that  the  prosecutor  had  failed  to  libel  intent  to  defraud. 
Lord  Craighill,  in  consistency  with  views  he  had  already  expressed 
in  the  previous  case  of  Duncan^  held  that  it  was  unnecessary  to 
do  this ;  but  Lords  McLaren  and  Young  took  a  different  view. 
The  former  said,  that  '*  the  accused  should  have  been  charged  as 
a  person  who  had  obtained  goods  with  intent  to  defraud."  Both 
judges  went  upon  the  fact  that  the  13th  section  of  the  Act  of 
1880,  after  enumerating  the  offences  falling  under  it,  winds  up 
with  this  proviso:  '* Unless  he  proves  to  the  satisfaction  of  the 
Court  that  he  had  no  intent  to  defraud."  "Here,"  said  Lord 
Young,  '*  the  language  of  the  Act  of  1880  appears  to  put  upon 
the  accused  person  the  onus  of  proving  that  he  had  no  intent  to 
defraud.  But  the  very  fact  that  that  aniLs  is  put  upon  him,  and 
that  unless  that  intent  to  defraud  is  proved  he  cannot  be  con- 
victed, signifies  that  the  intent  to  defraud  is  of  the  essence  of  tiie 
offence.  ...  I  think  it  will  not  do,  in  framing  the  indictment,  merely 
to  follow  the  words  of  the  statute,  but  it  must  be  shown  in  the 
indictment  that  the  alleged  offence  comes  under  the  statute, 
including  the  intent  1.0  defraud." 

In  Dalrymple  v.  Chalmers,  February  2,  1886,  the  Court  set 
aside  a  conviction  obtained  under  the  Day  Trespass  Act,  because 
of  a  question  of  civil  right  which  had  arisen  out  of  the  defence. 
The  accused  maintained  his  right  as  one  of  the  public  to  shoot 
within  the  limits  of  the  foreshore,  and  the  judges  were  of  opinion 
that  the  answer  to  the  question  thus  raised  could  not  be  disposed 
of  in  a  prosecution  for  poaching.  Lord  Young  remarked :  '*To 
elucidate  it  properly,  reference  would  have  had  to  have  been  made 
to  the  works  of  institutional  writers  and  modern  treatises,  and  all 
this  would  have  taken  place  at  great  length  in  the  presence  of 
the  poacher  himself,  and  would  have  caused  him  much  more 
inconvenience  than  the  statute  even  had  power  to  do.*' 

In  Barthnwre  v.  MAllister,  July  26,  1886,  the  question  sub- 
mitted for  the  determination  of  the  (jourt  was,  Whether  it  is 
competent  under  the  Education  Act  to  prosecute  before  a  Court 
of  summary  jurisdiction  a  complaint  founded  on  alleged   non- 
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compliance  with  an  attendance  order  pronounced  by  a  different 
Court  of  summary  jurisdiction?  The  answer  given  was  in  the 
affirmative. 

In  Chalmers  v.  MOlashan,  February  2,  1886,  the  Court  was 
caHed  upon  to  consider  a  very  similar  question  to  that  raised  in 
WiUone  v.  Harvey,  12  R.  (J.  C.)  12.  Section  21  of  the  Salmon 
Fisheries  Act,  1868,  provides  that,  **  Any  person  who  shall  buy, 
sell,  or  expose  for  sale,  or  have  in  his  possession  any  salmon  taken 
within  the  limits  of  this  Act,  between  the  commencement  of  the 
latest  and  the  termination  of  the  earliest  annual  close  time,  which 
is  in  force  at  the  time  for  any  district,  shall  be  liable  to  a  penalty/' 
In  Wil8(me*8  case  the  Court  refused  to  convict  men  accused  in 
Aberdeenshire  of  having  possession  of  salmon  during  the  close 
time  in  the  Dee,  because  of  the  fact  that  several  southern  rivers 
were  still  open.  In  this  case  the  distinction  was,  that  at  the  date 
libelled  upon  the  only  river  open  was  the  Tweed — a  river  to 
which  the  Act  of  1868  does  not  apply.  The  Court  went  upon 
the  ground  that  although  the  Tweed  was  not  within  the  limits  of 
the  Act,  it  was  nevertheless  **  a  district,"  and  that  therefore  this 
section  applied.  The  expression  used,  "any  district,"  was  not 
necessarily  confined  to  such  as  were  witliin  the  limits  of  the  Act. 

The  last  case  we  shall  notice  is  that  of  Armour  v.  Macrae, 
March  9,  1886.  We  refer  to  it  as  a  legal  curiosity, — likely  to  be 
handed  down  to  posterity  as  such, — although,  for  the  sake  of  all 
officially  concerned  in  such  a  prosecution,  it  were  well  if  it  were 
consigned  to  oblivion.  The  proceedings  in  the  Sheriff  Court  of 
Orkney  savour  of  the  days  when  Thomas  Muir  was  tried  for 
treason.  It  is  difficult  to  believe  it  possible  that  in  1886  an 
elderly  clergyman  should  have  been  convicted  and  sent  to  prison 
for  having  made  an  excited  speech  at  an  excited  public  meeting. 
To  prison  he  certainly  would  have  gone  had  not  the  telegraph 
come  to  his  assistance.  Lord  Young  remarked  upon  this  case 
when  it  came  before  him :  "  There  is  no  offence  of  any  kind 
libelled,  and  therefore  there  can  be  no  conviction  following  upon 
the  complaint.  If  I  had  to  express  an  opinion  as  to  this  prose- 
cution, I  might  have  to  use  very  strong  language." 
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The  subject  of  copyright  from  time  to  time  engages  the  attention 
of  the  Courts,  and  when  it  does  there  is  generally  much  searching 
for  law,  which  may  or  may  not  exist,  bearing  upon  the  questions 
at  issue.  It  is  not  our  intention  to  enter  into  a  lengthy  discussion 
of  this  interesting  and  elaborate  subject,  but  rather  to  advert  to  a 
few  of  the  salient  points  which  arise  in  a  copyright  action.  We  shall 
treat  only  of  statutory  copyright ;  that  is,  the  sole  and  exclusive 
liberty  of  printing  or  otherwise  multiplying  copies  of  a  work.    The 
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right  which  an  author  has  in  his  MS.  before  pnblication  is  rather 
a  common  law  ownership  than  copyright.  The  subject  is  princi* 
pally  regulated  by  the  Act  5  and  6  Vict.  cap.  45,  intituled,  **  An  Act 
to  amend  the  law  of  copyright."  The  first  thing  to  consider  is.  Who 
is  the  proprietor  of  the  copyright  f  Bv  sec.  3  of  the  said  Act, 
copyright  in  every  book  published  thereafter  in  the  lifetime  of  its 
author  endures  for  his  life  and  the  further  term  of  seven  years, 
and  is  the  property  of  such  author  and  his  assigns.  But  if  the 
t«rm  of  seven  years  expires  before  the  end  of  forty-two  years  from 
the  first  publication  of  the  book,  copyright  in  that  case  endures 
for  such  period  of  forty-two  years.  Copyright  in  any  book  which 
is  published  after  the  death  of  its  author  endures  for  forty-two 
years  from  the  first  publication  thereof,  and  is  the  property  of  the 
proprietors  of  the  author's  MS.  and  his  assigns.  If  the  author  has 
not  dealt  with  his  copyright  by  way  of  assignment,  licence,  or 
otiierwise,  prima  facie  there  will  be  no  question  as  to  the  owner- 
ship. But  if  he  has  done  so,  difficult  questions  may  at  once  arise, 
such  as  whether  he  has  assigned  the  copyright  wholly  or  partially, 
absolutely  or  for  a  limited  period,  or  whether  he  has  merely  granted 
a  licence  to  publish.  The  latter  point  is  of  importance,  as  though 
copyright  is  assignable  a  mere  licence  may  not  be  so  (see  Stevens 
V.  Benningy  6  De  G.  M.  &  G.  223 ;  and  Hole  v.  Bradbury,  12  Ch. 
Div.  88  B).  If  there  has  been  an  assignment,  was  it  an  effectual 
one  ?  Statutory  copyright  can  only  be  assigned  in  two  ways — (1) 
by  the  registered  proprietor  entering  such  assignment  in  the 
registry  at  Stationers'  Hall  in  the  prescribed  manner  (see  sec.  13 
of  the  said  Act) ;  (2)  by  writing.  No  doubt  in  equity  a  mere 
agreement  to  assign  would  be  recognised,  but  a  verbal  assignment 
is  inefi^ectual  (see  Zeyland  v.  Stewart,  4  Ch.  Div.  419).  The 
question  has  also  arisen  whether  copyright  is  divisible  as  to  locality. 
It  seems  that  an  author  could  not  assign  the  right  to  copyright  in 
one  particular  district  such  as  London  only ;  butr  if  a  person  own 
the  English  and  American  copyrights,  it  is  submitted  that  he 
would  have  a  clear  right  to  assign  the  copyright  for  this  country  to 
one  person,  and  that  for  America  to  another  (see  the  remarks 
of  Mr.  Copinger  in  his  Treatise  on  Copyrighty  second  edition, 
page  166). 

The  law  as  to  copyright  in  encyclopaedias  and  periodical  works 
differs  somewhat  from  that  applicable  to  ordinary  books.  Under 
sec.  18  of  the  said  Act,  if  the  proprietor  of  an  encyclopsedia  or 
other  periodical  work  employs  persons  to  compose  articles  for  him, 
the  copyright  is  to  belong  to  such  proprietor,  if  the  articles  were 
composed  on  the  terms  that  the  copyright  should  belong  to  him, 
and  be  paid  for  by  him,  except  that  as  to  articles  written  for 
review^,  magazines,  or  other  periodical  works  of  a  like  nature,  after 
the  term  of  twenty-eight  years  from  the  first  publication  thereof 
respectively,  the  right  of  publishing  the  same  in  a  separate  form 
reverts  to  the  author  for  the  remainder  of  the  statutory  period. 
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Bat,  dnring  the  term  of  twenty-eight  years,  the  proprietor  of  the 
periodical  is  not  to  publish  any  such  article  in  a  separate  form 
without  the  consent  of  the  author,  and,  of  course,  the  author  can 
expressly  reserve  the  right  to  publish  his  composition  in  a  separate 
form. 

Having  ascertained  who  is  the  owner  of  the  copyright,  the  next 
thing  to  be  attended  to  is  registration  at  Stationers'  Hall.  This 
18  not  infrequently  confounded  with  copyright,  but  it  is  quite 
distinct  therefrom.  Registration  does  not  confer  copyright,  but  is 
only  a  condition  precedent  to  commencing  an  action  for  infringe- 
ment. As  a  rule,  parties  do  not  so  register  until  just  before 
action,  and  in  the  recent  case  of  Wame  v.  Lawrence  {Weekly 
Notes,  27th  March  1886,  p.  55),  it  was  held  that  entry  at 
Stationers'  Hall  on  the  day  on  which  the  writ  was  issued,  but 
previously  thereto,  was  sufficient,  notwithstanding  the  rule  that 
the  law  does  not  recognise  part  of  a  day.  All  the  requirements  of 
the  Act  as  to  registration  must  be  carefully  att«ncied  to,  as  any 
irregularity  in  this  respect  will  prove  fatal  to  the  action.  Section 
13  requires  entry  at  Stationers'  Hall  to  be  made  of  (a)  title  of  the 
book ;  (6)  the  time  of  the  first  publication  thereof ;  (c)  the  name 
and  place  of  abode  of  the  publishers  thereof ;  {d)  the  name  and 
place  of  abode  of  the  proprietor  of  the  copyright,  or  of  any  portion 
thereof,  in  the  form  given  in  the  schedule.  The  following  are  the 
salient  points  to  be  borne  in  mind  under  this  head : — (1)  There 
can  be  no  effectual  registration  until  after  publication  of  the  book 
(see  Henderson  v.  Maxwell,  5  Ch.  Div.  892) ;  (2)  the  name  of  the 
first  publisher  must  be  entered  {Coote  v.  Judd^  48  L.  T.  Rep. 
N.  S.  205 ;  23  Ch.  Div.  727) ;  (3)  the  trade  name  of  the  firm  of 
publishers  is  sufficient  without  setting  out  the  names  of  the 
partners  {Weldon  v.  Dicks,  39  L.  T.  Rep.  N.  S.  467;  10  Ch. 
Div.  247);  (4)  in  the  case  of  a  novel  or  other  work  published 
in  successive  numbers  of  a  weekly  or  monthly  periodical,  it  is 
sufficient  to  give  the  date  of  the  number  in  which  the  first  chapters 
of  such  novel  or  other  work  were  published  as  the  date  of  the  first 
publication  thereof  (see  sec.  19  of  the  said  Act;  Dicks  v.  Yates, 
44  L.  T.  Rep.  N.  S.  661 ;  18  Ch.  Div.  76 ;  and  the  recent  case  of 
Beid  V.  Maxwell,  before  the  Court  of  Appeal,  reported  in  the 
Ttm€S  of  9th  July  1886  and  the  Law  Times  of  17th  July  1886, 
.  206) ;  (5)  registration  is  not  necessary  to  enable  an  author  who 
as  contributed  an  article  to  a  periodical  to  restrain  the  publica- 
tion of  such  article  in  a  separate  form  bv  the  proprietor  of  the 
periodical  (see  Mayhew  v.  Maxivell,  1  J.  &  H.  312). 

With  regard  to  the  question  of  registering  the  exact  date  of 
first  publication,  we  venture  to  suggest  that  some  modification 
might  usefully  be  made  by  the  Legislature.  Those  who  have  a 
practical  acquaintance  with  publishing  know  that  it  is  not  always 
easy  to  fix  the  exact  date  on  which  a  work  is  published.  For 
instance^  we  believe  that  sometimes  a  copy,  perfect  or  imperfect, 
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of  a  book  is  sent  round  for  subscription  a  few  days  befons  the 
volome  is  ready  for  sale.  Is  that  to  be  deemed  a  pubh'cation  ? 
Or  a^in,  are  the  familiar  words  "published  this  day"  to  fix  such 
date? — it  being  well  known  that  occasionally  the  book  is  not  ready 
for  sale  until  a  day  or  two  afterwards.  While  the  law  might  still 
direct  that  the  day  of  ilrst  publication  should  be  registered,  we 
think  that  there  should  be  a  qualifying  proviso  to  the  effect  that 
if  it  should  prove  that  publication  did  not  actually  take  place  on 
the  day  named,  but  within  a  week  thereof,  it  should  not  vitiate 
the  registration.  The  object  of  fixing  the  date,  we  take  it,  is  only 
to  determine  the  period  from  which  statutory  copyright  is  to  run, 
and  the  short  space  of  a  week  would  be  of  no  moment  one  way  or 
the  other.  The  next  point  to  consider  is  that  of  infringement. 
As  this  is  principally  a  question  of  fact,  it  is  not  necessary  to 
discuss  it  at  length  here.  Suffice  it  to  say  that  mere  colourable 
alterations  made  for  the  purpose  of  avoiding  actual  copying  of  the 
work  are  of  no  avail.  A  favourite  test  of  piracy,  where  the  two 
works  differ  somewhat  materially  in  appearance  and  shape,  is  the 
fact  that  the  defendant  has  made  the  same  mistakes  as  the  original 
author.  A  fair  abridgment  is  not  an  infringement  of  copynght 
As  to  the  remedies  for  infringement,  the  Act  5  and  6  Vict.  cap.  45, 
sec.  15,  gives  a  right  of  action  on  the  case  against  any  person  who 
prints  for  sale  or  exportation  any  book  in  which  there  is  copyright 
without  the  consent  in  writing  of  the  proprietor,  or  who  shall 
import  for  sale  or  hire  any  such  book  which  has  been  so  unlaw- 
fully pirated  abroad,  or  who,  knowing  such  book  to  have  been  so 
unlawfully  pirated  or  imported,  shall  sell  or  publish  the  same  or 
have  the  same  in  his  possession  for  sale  or  hire.  But  this  remedy 
is  seldom  resorted  to.  The  usoal  and  more  effective  plan  is  by 
action  in  the  Chancery  Division  for  an  injunction  to  restrain  the 
defendant  from  printing,  publishing,  selling,  or  otherwise  disposing 
of  the  book  or  any  copy  or  edition  thereoi,  and  from  copying  or 
pirating  from  the  same,  and  from  doing  any  other  act  in  invasion 
of  the  plaintiff's  copyright.  The  action  also  claims  an  account  of 
the  number  of  copies  sold  by  the  defendant,  and  of  the  copies 
remaining  in  his  hands  unsold,  and  of  all  moneys  received  in 
respect  of  such  sale,  and  payment  of  the  net  profits  to  the  plaintiff, 
or  m  the  alternative  damages.  The  plaintiff  cannot  recover  both 
profits  and  damages.  The  plaintiff  is  also  entitled  to  have  all 
copies  in  the  defendant's  possession  delivered  up  to  him  or  to  have 
them  destroyed.  It  would  appear  from  the  case  of  Hole  v.  Bradiury 
(12  Ch.  Div.  887)  th^t  the  plaintiff  is  not  entitled  to  have  the 
copies  delivered  up  to  him  personally  unless  he  was  the  registered 
proprietor  of  the  copyright  at  the  time  when  the  copies  were 
printed. 

The  usual  defences  to  an  action  of  this  kind  are :  (1)  no  infringe- 
ment ;  (2)  insufficient  registration ;  (3)  prior  publication.  With 
the  two  former  we  have  already  dealt.     With  regard  to  the  latter, 


COPYRIGHT  IN  BOOKS.  541 

prior  publication  of  a  work  abroad  deprives  the  author  of  copyright 
in  it  here.    This  point  arose  in  the  recent  case  of  JReid  v.  Maxwell y 
and,  as  that  case  raises  a  new  and  interesting  branch  of  the  ques- 
tion, a  short  risumS  of  it  is  here  given.     In  the  year  1866  the 
well-known  author  Captain  Mayne  Reid  wrote  a  novel  called  the 
*'  Finger  of  Fate/'  consisting  of  sixty  chapters,  for  the  Boys^  Own 
Mamzine,  a  monthly  periodical  published  by  Messrs.  Ward,  Lock, 
&  Tyler,  the  copyright  being  reserved  to  the  author.    The  novel 
came  out  in  twelve  successive  monthly  parts,  the  first  five  chapters 
being  published  on  the  27th  Dec.  1867,  and  the  last  in  or  shortly 
before  the  month  of  Dec.  1868.     In  or  about  the  month  of  March 
1868  Captain  Mayne  Reid,  being  then  in  America,  sold  the  MS., 
and,  as  the  plaintiff  alleged,  the  right  of  publishing  the  story 
there  ;  but,  as  the  defendant  contended,  the  whole  copyright,  to  a 
Mr.  Munro,  a  New  York  publisher,  and  in  the  month  of  May  of 
that  year  the   first  four  chapters   of   it  appeared  in  a  weekly 
periodical   called   the  Fireside   Companicn,    published    by    him, 
and  circulating  in  America.    By  the  month  of  September  the 
whole  story  had  been  published  in  such  periodical,  thus  getting 
the  start  of  the  English  edition  so  far  as  regards  the  last  thirty 
cliapters  or  thereabouts.     Munro  had  business  relations  with  the 
defendants,  who  published  the  work  in  England  under  the  title  of 
the  Star  of  Empire.    Thereupon  Mrs.  Mayne  Reid,*  as  executrix 
of  her  husband,  in  conjunction  with  Messrs.  Swann,  Sonnenschien, 
&  Co.,  who  had  an  interest  in  her  copyrights,  commenced  the 
action  for  an  injunction  and  other  relief.      Before  doing  so  she 
was  registered  at  Stationers'  Hall  as  the  proprietor  of  the  copy- 
right, and  the  27th  Dec.  1867  was  inserted  as  the  date  of  first 
publication,  that  being  the  day  on  which  the  number  of  the  JBoi/8* 
Own  MagaainUy  containing  the  first  four  chapters  of  the  said  story, 
was  published.      Upon  the  motion  the   Vice-Chancellor   Bacon 
granted  the  injunction,  and  on  appeal  it  was  maintained.     The 
contentions  of  the  appellants  were :     (1)  that  the  registration 
was  insufficient,  on  the  ground  that  it  was  not  enough  to  register 
the  date  of  first  publication  of  the  first  part  only,  but  that  each 
part  ought  to  have  been  registered ;  (2)  that,  under  the  transac- 
tion between  Captain  Mayne  Reid  and  Munro,  the  latter  acquired 
a  right  to  publish  all  the  story  except  such  parts  as  had  previously 
thereto  been  already  published  in  England  ;  (3)  that  Munro  had 
purchased  the  MS.  from  Captain  Mayne  Reid,  and  had  thereby 
acquired  the  copyright  as  against  him  and  those  claiming  under 
him ;  and  (4)  that,  as  to  all  the  chapters  subsequent  to  chapter 
thirty-six,  there  had  been  a  prior  publication  in  America,     ifone 
of  these  objections  prevailed.    The  last  question,  however,  was  not 
decided,  but  was  left  for  final  determination  at  the  trial.      Irre- 
spective of  the  decisions  in  dementi  v.  Walker  (2  B.  &  C.  861)  and 
Rmtledge  v.  Low  (18  L.  T.  Rep.  N.  S.  874 ;  L.  Rep.  3  H.  of  L. 
100),  we  take   it  that,   as  there   is  no   international  copyright 


542  COBBESPOKDEKCE. 

between  this  country  and  America,  sec.  19  of  7  Vict.  cap.  12 
deprives  an  author  who  first  publishes  his  work  in  America  of  any 
copyright  in  this  country.  The  question,  however,  is  much  more 
difficult  when  the  book  is  brought  out  in  a  periodical  form,  the 
first  half  of  it  being  first  published  in  England,  but  the  latter  half, 
owing  to  the  greater  frequency  of  the  publications  of  the  American 
periodical,  first  appearing  in  that  country.  It  was  decided  in 
Cocks  V.  Purday  (2  Car.  &  Kir.  269),  that  if  the  work  is  published 
in  England  and  a  foreign  country  contemporaneously,  the  author 
here  does  not  lose  his  copyright.  But  what  is  the  meaning  of 
contemporaneously?  This  interesting  question  remains  to  be 
decided. 

We  fear  that  the  day  is  still  distant  when  this  country  will 
have  the  benefit  of  international  copyright  with  America.  The 
circle  of  readers  there  must  be  wider  tnan  here.  Therefore,  so 
long  as  the  American  publisher  can  print  books  published  in 
England  without  paying  any  compensation  to  the  author,  it  is  not 
to  his  advantage  to  alter  the  present  state  of  things.  No  doubt 
the  English  publisher  can  return  the  compliment,  but  having  a 
smaller  field  he  reaps  less  profit.  Those  of  our  readers  who  are 
desirous  of  pursuing  the  subject  of  copyright  further  cannot  do 
better  than  peruse  Mr.  Shortt's  admirable  treatise  on  the  subject. 
— Law  Times. 


Corresponlience* 


THE  CASUALTY  QUESTION, 

(To  the  Editor  of  the  Journal  of  Jurisprudence.) 

Sir, — When  I  stated  that  ^*it  is,  correctly  speaking,  by  subinfeu- 
dation'' that  the  superior's  claim  is  avoided,  1  was  treating  of  the 
method  permissible  under  a  proper  system  of  conveyancing ;  and, 
as  dispositions  without  infeftments  are  too  incomplete  and  in- 
secure to  be  permissible  under  such  a  system,  it  was  unnecessary 
for  me  to  refer  to  these  as  affording  occasionally  another  method, 
as  "  Reformer  *'  points  out. 

"Reformer"  mistakes  the  sense  in  which  I  used  the  term 
"subinfeudation."  I  used  it  in  its  full  grammatical  sense,  in- 
cluding the  temporary  defeasible  kind  of  subinfeudation  which 
occurred  under  the  alternative  holding,  as  well  as  the  permanent 
kind ;  and  it  may  be  inferred  from  my  letter  that  it  was  used 
with  this  meaning,  because  that  meaning  is  necessary  to  make 
pense,  and  the  context  indicates  the  same.  In  feu  dispositions 
the  term  is  allowed  only  a  more  restricted  meaning,  unless  the 
contrary  be  expressed,  in  accordance  with  a  common  rule  in 
construing  general  language  in  deeds,  arising  from  the  extreme 
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importance  of  ensuring  that  the  parties  to  such  deeds  not  merely 
possiblj  may,  bat  really  do,  understand,  and  have  in  fact  brought 
under  their  notice,  the  full  effect  of  such  deeds;  and  because  many 
of  such  parties  do  not  usually,  and  often  cannot,  scrutinise  such 
terms  in  the  critical  and  exhaustive  manner  in  which  readers  of 
scientific  treatises  may  be  safely  enough  trusted  to  do.  Of  course, 
I  need  not  here  quote  the  terms  required  for  expressing  such  a 
prohibition  as  I  referred  to,  as  that  is  a  matter  of  form,  and  does 
uot  affect  the  principles  I  am  dealing  with. 

I  agree  with  "  Reformer  "  that  superiors  have  rights,  and  I  have 
been  endeavouring,  with  his  assistance,  to  define  their  just  extent 
and  limits;  but  I  differ  from  him  in  thinking  there  is  any  chance, 
worth  reckoning,  that  superiors  will  be  able  permanently  to  main* 
tain  such  of  their  claims  as  were  neither  originally  constituted  by 
their  titles,  nor  subsequently  possessed  for  the  prescriptive  period, 
but  which  some  of  them  only  fancied  to  have  been  constituted  or 
possessed  according  to  some  ideal  system  of  their  own,  and  which 
are  as  harassing  as  they  are  unjust.  I  think  that  the  chance  is 
the  other  way,  and  it  would  be  matter  of  regret  if  retaliation  were 
provoked  by  unreasonable  attempts  to  retain  an  unjust,  and 
indeed  unintentional,  increment  of  their  claims. 

"Reformer"  need  make  no  apology  for  joining  in  the  con- 
troversy, as  this  assists  in  expiscating  fully  what  truth,  justice, 
and  humanity  demand,  and  I  understand  that  to  be  our  common 
aim,  whatever  arguments  may  happen  to  occur  to  either  of  us  as 
means.  Simplex. 


Efje  fflontfj. 


Eighth  Annual  Report  of  the  Pinson  Commissioners  for  Scotland, 
— This  report  is  for  the  year  ending  31st  March  1886.  At  that 
date  we  find  that  the  total  criminal  population  in  Scottish  Prisons 
was  2307,  and  it  is  satisfactory  to  note  that  this  number  indicates 
a  decrease  of  133  upon  that  in  1885.  The  Commissioners  further 
call  attention  to  the  fact  that  the  daily  average  has  fallen  by  111 
prisoners,  and  had  there  not  been  a  change  introduced  by  the 
retention  of  certain  male  prisoners  in  Scotland,  who  were  formerly 
sent  to  England,  there  would  have  been  a  further  decrease  of 
66.  Male  prisoners  are  in  the  proportion  of  about  two  to  one 
compared  with  the  females.  Thus  tne  males  admitted  during  the 
year  were  30,359,  and  the  females  were  16,795.  A  satisfactory 
proof  of  the  healthy  condition  of  our  prisons  is  afforded  by  the 
fact  that  only  18  deaths  are  reported.  It  is  not  quite  so  satisfac- 
tory to  learn* that  out  of  that  small  number  3  are  to  be  attributed 
to  suicide.      In  the  appendix  there  is  a  table  which  shows  the 
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average  daily  nnmber  of  prisoners  for  every  year  from  1840  to 
1885.  Allowing  for  the  increase  of  population,  this  table  gives 
very  satisfactory  results.  Thus,  comparing  the  year  1850  with 
1885,  we  find  that  in  the  latter  year,  although  the  population  had 
increased  by  some  1,100,000,  the  daily  average  of  ordinary 
prisoners  was  less  than  that  of  1850  by  619.  The  Commissioners 
refer  to  the  practical  difficulty  which  was  found  to  exist  in  carry- 
ing out  sentences  of  whipping  in  the  case  of  juvenile  offenders. 
The  reluctance  to  undertake  this  duty  is  in  some  districts  very 
great.  They  have  made  a  suggestion  which  has  led  to  the  regula- 
tions relating  to  whipping  being  altered,  so  as  to  admit  of  the 
sentence  being  carried  out  in  police  cells  and  Court-rooms,  under 
the  directions  of  police  or  Court  officers;  and  apparently  the 
difficulty  has  been  in  a  great  measure  got  over. 

Poisoning  Animals. — ^The  practice  of  poisoning  animals,  whether 
wild  or  tame,  which  is  so  often  resorted  to,  sometimes  without 
cruelty,  but  still  more  frequently  out  of  malice  or  cupidity,  has 
given  rise  to  a  good  deal  of  statutory  law.  The  modes  of  Killing 
are  so  abundant,  that  one  might  at  first  sight  almost  expect  that 
nothing  specific  required  to  be  said  on  such  a  subject.  But  in  all 
ages  there  has  been  naturally  a  detestation  of  this  mode  of  despatch- 
ing a  victim,  whether  a  human  or  animal  victim,  owing  to  the 
secrecy  with  which  it  may  be  done.  As  a  crime  against  mankind, 
poisoning  is  provided  for  by  specific  enactments.  As  regards 
animals,  the  resort  to  poison  is  most  frequently  a  mode  of  gratify- 
ing resentment  against  the  owner,  or  a  reckless  cruelty,  and  hence 
it  became  absolutely  necessary  to  apply  to  these  classes  of  circum- 
stances some  more  appropriate  punishment  than  can  be  found  in 
the  general  or  the  common  law. 

^\  ild  animals  are  usually  treated  as  property  only  as  regards  the 
mode  and  means  of  capture,  but  it  was  found  at  an  early  period 
necessary  to  protect  owners  of  lands  against  having  their  game 
destroyed  or  caught  in  this  way.  Hence  the  Game  Act  of  1  and 
2  Will.  IV.  cap.  32,  sec.  3,  enacted,  that  if  any  person,  with  intent 
to  destroy  or  injure  game,  shall  at  any  time  put  or  cause  to  be  put 
any  poison  or  poisonous  ingredient  on  any  ground,  whether  open 
or  inclosed,  where  game  usually  resort,  or  on  any  highway,  every 
such  person  shall,  on  conviction  thereof  before  two  justices  of  the 
peace,  forfeit  and  pay  such  sum  of  money  not  exceeding  £1(^ 
as  to  the  said  justices  shall  seem  meet,  together  with  the  costs  of 
conviction.  This  seems  to  apply  to  game  in  all  circumstances  and 
places,  irrespective  of  ownership.  And  though  the  authority  of 
tenants  to  kill  hares  in  some  cases  requires  no  licence,  it  was  again 
expressly  enacted  by  the  Hares  Killing  Act  of  11  and  12  Vict, 
cap.  29,  that  nothing  should  make  it  lawful  for  any  person,  with 
intent  to  destroy  or  injure  hares  or  other  game,  to  put  poison 
or  poisonous  ingredients  on  ground,  whether  open   or   inclosed, 
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where  game  Gsually  resort.  And  in  like  manner  the  Ground 
Game  Act  of  43  and  44  Vict.  cap.  47  again  repeats,  that  no 
person  having  a  right  of  killing  ground  game  under  this  Act  or 
otherwise  shall,  for  the  purposes  of  killing  ground  game,  employ 
poison. 

Similar  enactments  were  passed  to  prevent  the  destruction  of 
fish  by  poison.  The  Malicious  Injuries  to  Property  Act,  24  and 
25  Vict.  cap.  97,  sec.  32,  enacts,  that  whosoever  shall  unlawfully 
and  maliciously  put  any  lime  or  other  noxious  material  in  any  fish- 
pond or  water  which  shall  be  private  property,  or  in  which  there 
shall  be  any  private  right  of  fishery,  with  intent  thereby  to  destroy 
any  of  the  fish  that  may  then  be  or  that  may  thereafter  be  put 
therein,  shall  be  guilty  of  a  misdemeanour  and  liable  to  penal 
servitude  or  imprisonment.  This  seems  a  heavy  punishment,  and 
applies  to  all  kinds  of  fish.  But  when  the  Salmon  Fishery  Act  of 
1873,  36  and  37  Vict.  cap.  71,  sec.  13,  was  passed,  it  was,  in  order 
to  make  more  sure,  enacted,  that  the  last  enactment  shall  apply 
to  all  salmon  rivers  whether  there  is  a  private  fishery  or  not.  Aiicl 
the  Salmon  Fishery  Act  of  18G1,  24  and  25  Vict.  cap.  109,  sec.  5, 
imposed  a  penalty  on  every  person  who  causes  to  be  put  in  any 
salmon  river  any  liquid  or  solid  matter  to  such  an  extent  as  to 
poison  or  kill  fish.  This  last  enactment,  it  is  true,  has  been 
hitherto  of  little  practical  value  owing  to  the  difficulty  of  proof. 
There  are  other  enactments  as  to  fouling  water  which  have  a  like 
effect.  And  the  Freshwater  Fisheries  Act  of  1884,  47  Vict.  cap. 
11,  sec.  7,  enacts,  that  any  person  who  unlawfully  and  maliciously 
puts  any  poison,  lime,  or  noxious  material  in  any  water  freauented 
by  freshwater  fish,  with  intent  thereby  to  destroy  any  of  tne  fish, 
shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding  £20, 
or  to  imprisonment. 

The  protection  of  wild  birds  was  also  effected  by  statute.  It 
was  found  that  the  practice  of  poisoning  grain  was  most  wanton 
in  many  respects.  Hence  the  Poisoned  Grain  Act,  26  and  27 
Vict.  cap.  113,  sec.  3,  enacted,  that  every  person  who  shall 
knowingly  and  wilfully  set,  lay,  put,  or  place  on  any  ground, 
or  in  other  exposed  place  or  situation,  any  grain,  seed,  or  meal 
which  has  been  steeped  or  dipped  in  poison  or  poisonous  ingredi- 
ent calculated  to  destroy  life,  shall,  upon  summary  conviction, 
forfeit  a  sum  not  exceeding  £10 ;  but  there  is  a  saving  for  those 
who  use  poison  for  dressing,  protecting,  or  preparing  grain  for 
bona  jide  use  in  agriculture  only.  In  like  manner  the  roisoned 
Flesh  Act,  27  and  28  Vict.  cap.  115,  enacted,  that  every  person 
who  shall  knowingly  and  wilfully  set,  lay,  or  put,  or  place  any 
flesh  or  meat  which  has  been  mixed  with  or  steeped  in  or  impreg- 
nated with  poison  or  any  poisonous  ingredient,  so  as  to  render  such 
flesh  or  meat  poisonous  and  calculated  to  destroy  life,  shall,  upon 
a  summary  conviction  thereof,  forfeit  any  sum  not  exceeding  £10. 
But  there  is  a  saving  in  favour  of  the  occupier  of  any  dwelling- 
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house  or  other  building,  or  the  owner  of  any  rick,  or  stack  of 
wheat,  barley,  oats,  beans,  peas,  tares,  seeds,  or  of  any  cultivated 
vegetable  produce,  who  puts  or  places  in  any  such  dwelling-house 
or  enclosed  garden  attached,  or  in  the  drains  connected  therewith, 
provided  such  drains  are  so  protected  with  gratings  or  otherwise 
so  as  to  prevent  any  dog  from  entering  the  same,  or  within  such 
rick  or  stack,  any  poison  or  poisonous  ingredient  or  preparation 
for  the  destruction  of  rats,  mice,  or  other  small  vermin.  Such 
Poisoned  Grain  or  Flesh  Acts  protect  most  of  the  fowls  of  the 
air  and  of  our  cats  and  dogs  from  too  promiscuous  a  slaughter, 
while  in  the  pursuit  of  their  avocations. 

For  domestic  animals  the  Drugging  of  Animals  Act,  39  and 
40  Vict.  cap.  13,  also  gives  some  protection.  By  that  Act,  if  any 
person  wilfully  and  unlawfully  administers  to  or  causes  to  be 
taken  by  any  horse,  cattle,  or  other  domestic  animal  any  poisonous 
or  injurious  drug  or  substance,  he  shall  (unless  some  reasonable 
cause  or  excuse  is  shown  on  his  behalf)  be  liable  on  summary 
conviction  to  a  penalty  not  exceeding  £5,  or  imprisonment  for  a 
month. 

While  these  are  somewhat  special  enactments  relating  to  classes 
or  groups  of  animals  affected  by  a  particular  means,  there  is  a  more 
extensive  enactment  in  the  Malicious  Injuries  to  Property  Act,  24 
and  25  Vict.  cap.  97,  sec  4] ,  as  to  domestic  animals.  It  enacts,  that 
whosoever  shall  unlawfully  kill,  maim,  or  wound  any  dog,  bird, 
beast,  or  other  animal,  not  being  cattle,  ordinarily  kept  in  a  state 
of  confinement,  or  for  any  domestic  purpose,  shall,  on  conviction 
thereof  before  a  justice  of  the  peace,  at  the  discretion  of  the 
justice,  either  be  committed  to  the  common  gaol  or  house  of 
correction,  there  to  be  imprisoned  for  six  montlis,  or  else  shall 
forfeit  and  pay,  over  and  above  the  amount  of  injury  done,  such 
sum  of  money  not  exceeding  £20  as  to  the  justice  shall  seem 
meet.  This  is  the  enactment  which  comes  most  frequently  into 
action  before  justices  of  the  peace  who  have  occasionally  to 
entertain  many  complaints  of  the  spitefulness  and  malevolence  of 
neighbours  against  each  other's  dogs  and  cats  and  birds.  These 
cases  are  sometimes  difticult  to  dispose  of,  and  yet  they  are  pre- 
eminently calculated  to  exercise  the  acumen  of  justices  at  petty 
sessions. 

With  respect  to  all  these  complaints,  a  leading  case  of  Jordan  v. 
Crump,  8  M.  and  W.  782,  is  usually  referred  to  for  the  common 
law  doctrine.  It  had  been  established  by  that,  and  a  previous 
case  therein  referred  to,  that  where  a  dog  accompanying  its 
owner  along  a  highway  is  enticed  from  the  highway  to  enter  a 
wood,  and  then  is  transfixed  on  a  dog  spear  set  there,  the  owner 
of  the  wood  is  not  to  blame,  for  he  was  only  protecting  his 
property,  and  the  dog  was  a  trespasser,  and  had  only  itself  to 
blame  for  the  consequences.  A  curious  case,  of  Siansfield  v. 
Belling^  34  J.  P.  406,  once  occurred  where  a  shopkeeper  put  some 
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poison  under  his  counter  to  destroy  rats  and  mice.  One  day  the 
plaintiffs  daughter  entered  the  shop  to  make  a  purchase,  accom- 
panied by  her  dog,  which  passed  round  and  under  the  counter,  and 
ate  the  poisoned  bread  and  cheese  set  for  the  rats.  The  dog  died 
a  few  hours  afterwards.  The  owner  of  the  dog  sued  the  shop- 
keeper for  damages,  but  the  Court  of  Exchequer  held  that  there 
was  no  duty  on  the  shopkeeper  to  give  any  notice  of  what  he  did 
behind  his  counter.  If  dogs  trespassed  there  they  must  take  the 
consequences,  and  one  was  not  to  be  prevented  from  using  his 
premises  for  legitimate  purposes  from  the  fear  of  such  results. 

Another  case  of  no  small  interest  was  Bryan,  appellant,  v.  Eaton, 
respondent,  40  J.  P.  213.  The  appellant  was  the  landlord  of  a 
hotel,  and  occupied  a  garden  detaclied  from  the  house  of  about  17 
perches  in  extent,  fenced  all  round,  except  at  the  doorway,  with  a 
brick  wall  seven  feet  high.  The  respondent  had  a  favourite  cat 
which  was  found  one  day  caught  by  one  of  its  forelegs  in  a  trap 
set  in  the  appellant's  garden.  The  cat  was  released  witli  a  broken 
bone.  It  had  been  in  the  habit  of  jumping  from  the  wall  into  this 
garden  like  other  cats,  and  here  was  the  consequence.  It  was 
attempted,  on  hearing  a  charge  made  under  24  and  25  Vict.  cap.  97, 
sec.  51,  against  Bryan,  to  make  out  that  this  was  a  spiteful  and 
malicious  act,  and  the  justices  held  that  it  was  spiteful,  and  con- 
victed him.  But  the  Court  held  that  there  was  nothing  illegal  in 
setting  this  trap  in  a  garden  to  kill  vermin,  though  it  might  kill 
dogs  or  cats,  and  that  the  enactment  was  not  intended  to  meet  such 
a  case  as  this. 

Another  somewhat  similar  case  occurred  of  Daniel^  appellant,  v. 
JaneSy  respondent,  2  C.  P.  D.  351,  41  J.  P.  712,  where  the  ap- 
pellant had  been  summoned  for  maliciously  and  unlawfully  killing 
the  respondent's  dog.  The  appellant  was  the  owner  of  a  garden 
fenced  by  a  quickset  hedge,  in  which  there  were  holes  sufficiently 
large  for  a  dog  to  pass  through,  and  at  times  Janes'  dog  went 
through  into  Daniel's  garden.  Daniel  threatened,  if  the  dog  were 
not  kept  in,  to  place  poisoned  flesh  there,  and  he  did  so,  having  the 
express  intention  to  poison  the  trespassing  dog.  The  intention 
was  carried  out,  and  the  dog  saw,  eat,  and  was  killed.  The  magis- 
trate held  that  Daniel  committed  the  offence  of  maliciously  killing 
a  dog  contrary  to  the  Act  24  and  25  Vict.  cap.  97,  sec.  41,  and 
that  as  there  were  holes  in  the  garden  fence,  this  was  not  an 
inclosed  garden ;  but,  whether  or  not,  the  flesh  was  placed  mali- 
ciously to  kill  the  dog,  and  so  Daniel  was  convicted.  The  Court 
on  a  case  stated  held  the  conviction  to  be  wrong,  for  that  the 
Malicious  Injuries  Act  pointed  to  the  unlawfully  and  maliciously 
killing  animals  for  the  purpose  of  indulging  a  wicked  and  cruel 
disposition,  and  not  to  an  act  done  under  the  impression,  whether 
rignt  or  wrong,  that  the  person  doing  it  was  justified  by  such 
means  in  protecting  his  premises  from  a  trespass,  especially  after 
notice  given.    The  Court  therefore  held  that  the  conviction  was 
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wrong,  but  that  Daniel  might  have  been  convicted  under  the 
Poisoned  Flesh  Act. 

The  petty  trespasses  of  cats  and  dogs  are  often  vexatious  to 
neighbours,  but,  as  will  be  seen  from  these  cases,  it  is  no  easy 
matter  to  decide  when  a  conviction  is  competent  In  those  two 
last  cases  the  justices  went  wrong,  and  hence  these  are  useful 
guides  in  the  administration  of  this  branch  of  the  law  of  trespass. 
— Justice  of  the  Peace. 

Employers*  Liability  Act. — ^T!ie  following  is  the  special  report 
of  the  Select  Committee  to  whom  the  Emplovers'  Liability  Act 
(1880)  Amendment  Bill,  and  the  Employers'  Liability  Act  (1880) 
Amendment  (No.  2)  Bill  were  referred,  and  who  were  instructed 
to  inquire  into  the  operation  of  the  Employers'  Liability  Act 
(1880):— 

Pursuant  to  the  instructions  of  the  House,  your  Committee 
have  taken  much  evidence  as  to  the  operation  of  the  Employers* 
Liability  Act  (1880).  They  have  examined  employers  and  work- 
men engaged  in  the  leading  industries,  shipowners,  seamen,  and 
fishermen,  and  legal  witnesses  of  experience. 

A  general  concurrence  of  opinion  was  expressed  as  to  the 
advantages  which  the  workmen  have  derived  from  the  existing 
Act.  The  apprehensions  as  to  its  possible  results  in  provoking 
litigation  and  imposing  heavy  charges  upon  employers  have  proved 
groundless,  while  a  useful  stimulus  has  been  given  to  the  establisli- 
ment  of  provident  funds  and  associations,  in  many  cases  liberally 
supported  by  the  employers. 

The  following  resolutions  will  supply  the  groundwork  for 
further  legislation : 

1.  The  operation  of  the  Act  of  1880  has  been  attended  with  no 
hardship  to  the  employers,  whilst  it  has  been  of  great  benefit  to 
the  workmen,  and  it  is  desirable  that  such  Act  should,  with  certain 
amendments,  be  renewed  and  made  permanent, 

2.  No  contract  or  agreement  made  or  entered  into  with  a  work- 
man shall  be  a  bar,  or  constitute  any  defence  to  an  action  for  the 
recovery  under  this  Act  of  compensation  for  an  injury,  unless  on 
entering  into  or  making  such  contract  or  agreement  there  was 
other  consideration  than  that  of  such  workman  being  taken  into 
or  C(mtinued  in  the  employment  of  the  defendant. 

3.  Such  other  consideration  shall  be, — 

(a.)  That  the  employer  shall  have  contributed  to  an  insurance 
fund,  for  the  benefit  of  such  workman,  against  every  accident 
arising  in  such  employment. 

(J).)  That  it  has  bleen  certified  by  a  competent  authority  that 
the  employer's  contribution  to  such  fund  bears  a  full  proportion 
to  the  contribution  of  such  workman,  and  that  the  benefit  to  be 
received  by  such  workman  from  such  fund  is  fully  adequate, 
having  regard,  amongst  other  things,  to  the  amounts  recoverable 


THE  MONTH.  549 

* 

as  compensation  under  the  Act.  Provided  always  that  if  any 
amounts  payable  by  such  society  or  fund  shall  not  be  paid  in 
accordance  with  the  rules,  the  employer  shall  be  liable  to  make 
good  any  deficiency  so  arising. 

4.  W  herever  an  employer  enters  into  a  contract,  either  written 
or  verbal,  with  an  independent  contractor  to  do  part  of  such 
employer's  work,  or  wherever  such  contractor  enters  into  a  contract 
with  a  sub-contractor  to  do  all  or  any  part  of  the  work  comprised 
in  such  contractor's  contract  with  the  employer,  such  contract  or 
sub-contract  shall  not  bar  the  liability  of  the  employer  in  respect 
of  injuries  sustained  by  any  of  the  workmen  of  such  contractor  or 
sub-contractor,  by  reason  of  any  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant,  if  such  ways,  works,  machinery, 
or  plant  be  the  property  of,  or  furnished  by,  the  employer,  and  if 
such  defect  arose,  or  had  not  been  discovered  or  remedied,  owing 
to  the  negligence  of  the  employer,  or  of  some  person  entrusted 
by  him  with  the  duty  of  seeing  that  the  ways,  works,  machinery, 
or  plant  were  in  proper  condition.  Provision  should  be  made  to 
reserve  any  right  of  action  which  any  workman  may  have  against 
his  immediate  employer,  or  any  right  of  action  which  the  principal 
employer  may  have  against  his  contractor  or  sub-contractor. 

5.  So  much  of  sec.  8  of  the  Act  as  de6nes  the  expression 
**  person  who  has  superintendence  entrusted  to  him  "  as  **  a  person 
whose  sole  or  principal  duty  is  that  of  superintendence,  and  who  is 
not  ordinarily  engaged  in  manual  labour,"  should  be  repealed. 

6.  The  Court  should  have  power  to  allow  an  action  for  com- 
pensation to  proceed,  though  no  notice  of  injury  should  have  been 
given,  or,  notwithstanding  any  insufficiency  in  the  notice  actually 
given,  if  the  Court  should  be  of  opinion  that  there  was  reasonable 
excuse  for  such  want  of  notice  or  defective  notice. 

7.  Where  a  workman  is  injured,  and  in  the  opinion  of  the 
judge  who  tries  the  action,  or  if  the  action  is  tried  by  a  jury  in 
the  opinion  of  the  jury,  the  amount  of  three  years'  wages,  cal- 
culated as  directed  by  sec.  3  of  the  principal  Act,  is  an  inadequate 
compensation  for  the  injury  in  respect  of  which  the  action  is 
brought,  then  upon  an  express  finding  to  this  effect,  compensation 
may  be  awarded  by  such  judge  or  jury  to  the  extent  of  a  sum  not 
exceeding  one  hundred  and  fifty  pounds. 

8.  Provision  should  be  made  enabling  the  judge  before  whom 
the  case  is  to  be  tried,  upon  good  cause  shown,  to  order  that  the  ' 
action  should  be  tried  before  a  special  jury.    In  Scotland  the 
parties  should  have  the  same  rights  as  to  trial  by  jury  as  exist  in 
England. 

9.  The  term  "  workman  "  shall  include,  besides  the  persons 
included  in  the  definition  in  the  eighth  section  of  the  principal 
Act,  seamen,  and  all  persons,  including  omnibus  and  tramway 
servants,  who  have  entered  into  or  work  under  a  contract  of 
service  made  with  the  employer,  either  verbal  or  in  writing,  and 
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whether  the  work  be  performed  in  the  employer's  workshop,  or 
elsewhere  involving  manual  labour  or  not.  The  benefits  of  the 
Act  should  be  extended  to  seamen  in  cases  of  accidents  arising  in 
home  ports.  As  regards  accidents  occurring  elsewhere  than  in 
home  ports,  the  operations  of  the  Act  should  be  limited  to  those 
arising  from  defective  equipment. 

Your  Committee  do  not  consider  it  necessary  under  existing 
circumstances  to  amend  the  Bills  which  have  been  referred  to 
them,  and  have  therefore  agreed  to  report  them  without  amend- 
ment. 


A  Disputed  ^^  Peril  of  the  Sea" — Is  damage  caused  to  a  cargo  by 
an  incursion  of  sea-water  let  in  by  rats  a  ''  peril  of  the  sea  "  within 
the  meaning  of  the  phrase  in  a  charter-party  or  bill  of  lading! 
Lord*  Justice  Lopes  said  that  it  was ;  Lord  Esher,  M.R.,  and  Lords 
Justices  Bowen  and  Fry,  now  say  that  it  is  not.  This  question  of 
the  damage  done  by  rats  at  sea,  which  still  remains  half  unsettled 
— for  be  it  known,  it  is  still  an  open  question  whether  damage 
caused  in  the  manner  we  have  mentioned  is  a  ''peril  of  the  sea** 
within  the  meaning  of  a  policy  of  marine  insurance — ^has,  insigni- 
ficant as  it  appears,  a  long  juclicial  history.  It  was  preceded  by  a 
question  of  similar  interest,  which  has  afiected  it  by  analogy,  bat 
which  has  now  been  in  all  probability  relegated  to  perpetual 
obscurity  by  the  coppering  of  ships*  bottoms.  In  JSohl  v.  Parr 
(1  Esp.  445,  A.D.  1796)  a  ship's  bottom  was  eaten  by  worms,  which 
destroyed  it  so  efFectually  that  with  diflSculty  she  made  the  land. 
That,  Lord  Kenyon  held,  was  not  a  peril  of  the  sea  within  the 
meaning  of  a  policy  of  insurance.  Then  in  1815,  in  HurUer  v. 
Potts  (4  Camp.  203),  a  ship  was  detained  at  Antigua,  and  the  rats 
ate  holes  in  her  bottom  to  such  an  extent  that  she  could  not 
proceed,  and  the  cargo  was  sold.  That,  Lord  Ellenborough  held, 
was  not  a  loss  within  any  of  the  perils  insured  against.  JSText,  in 
1852,  in  Laveroni  v.  Drury  (22  L.  J.  2,  Ex.),  gooas  on  board  a  ship 
were  damaged  by  rats,  and  Chief  Baron  Pollock  and  Baron 
Alderson  held  that  damage  to  carao  by  rats  was  not  a  peril  of  the 
sea  within  the  meaning  of  the  bill  of  lading.  So  far,  it  will  be 
observed,  all  the  cases  mentioned  deal  with  damage  of  which  rats 
were  not  only  the  effective  but  the  proximate  cause,  and  the  result 
was,  that  it  was  held  that  such  damage  was  not  a  peril  of  the  sea 
either  in  a  charter-party  or  bill  of  laaing  or  in  a  policy  of  marine 
insurance.  Curiously  enough,  Chief  Baron  Pollock,  at  the  end  of 
his  judgment  in  Laveroni  v.  Drury^  anticipated  the  question  which 
has  now  arisen.  **  If  indeed,"  said  he,  ''  the  rats  had  made  a  hole 
in  the  ship  through  which  the  water  came  in  and  damaged  the 
cargo,  that  might  very  likely  be  a  case  of  sea  damage.''  This  was 
what  practically  occurred  in  the  case  of  Pandorf  v,  HamiUon^ 
Fraeer^  &  Co,,  in  which  case  Lord  Esher  has  now  thoroughly  dis- 
cussed the  subject.    The  learned  Master  of  the  Rolls  first  pointed 
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out  the  extreme  desirability  that,  with  respect  to  such  documents 
as  charter-parties,  bills  of  lading,  and  policies  of  marine  insurance, 
which  keep  the  same  structural  form  that  they  originally  had,  and 
are  in  daily  use,  the  construction  originally  put  upon  them,  and 
accepted  in  mercantile  circles  and  courts  of  law,  should  remain 
unaltered;  and  secondly,  that  the  method  of  interpretation  has 
always  differed  in  the  case  of  charter-parties  and  bills  of  lading  on 
the  one  hand,  and  policies  of  marine  insurance  on  the  other,  the 
causa  proxima,  or  immediate  cause  of  the  damage,  being  alone 
regarded  in  the  latter  case,  whereas  in  the  former  the  causa  causansy 
or  real  effective  cause,  has  always  been  sought  for.  Following  out 
this  latter  proposition,  the  learned  judge  arrived  at  the  conclusion 
that,  in  the  case  under  discussion,  the  rats  were  the  causa  causans 
of  the  damage,  and  the  coming  in  of  the  sea-water  the  effect  of 
their  action,  and  that,  therefore,  whatever  might  have  been  the 
case  had  a  policy  of  marine  insurance  been  under  discussion,  and 
the  proximate  cause  been  the  material  question,  the  damage  was 
not  a  peril  of  the  sea  within  the  meaning  of  a  charter-party.  This 
conclusion  was  strengthened  by  a  consideration  of  the  cases 
mentioned  above,  from  which  it  appears  that  a  contrary  decision 
would  have  approached  the  absurd.  If,  for  instance,  of  two  rats, 
one  had  gnawed  through  a  pipe  leading  to  a  cistern  in  the  ship, 
while  the  other  attacked  a  pipe  communicating  with  the  sea,  the 
damage  resulting  in  the  first  case  would  not,  according  to  Laveroni 
V.  Drurj/y  have  been  a  peril  of  the  sea,  while  the  damage  in  the 
other  would,  if  the  decision  of  Lord  Justice  Lopes  had  been 
sustained,  have  been  a  peril  of  the  sea.  P^ortunately  in  a  case  of 
this  description  it  is  more  important  that  the  law  should  be  decided 
and  known  than  that  it  should  be  decided  in  any  particular  way, 
since,  in  spite  of  the  severe  observations  of  Lord  Esher,  much  might 
be  said  in  favour  of  the  decision  of  Lord  Justice  Lopes.  It  is  not, 
to  our  mind,  so  absurd  that  the  damage  caused  by  the  immediate 
action  of  a  rat  should  not  be  a  peril  of  the  sea,  while  that  caused 
by  his  letting  in  the  sea-water  should  be  a  peril,  as  it  will  be  to  find 
that  the  damage  so  caused  is  not  a  peril  within  the  meaning  of  a 
charter-party,  but  is  a  peril  within  the  meaning  of  a  policy  of 
insurance ;  and,  if  the  enect  of  a  rat  gnawing  through  the  bottom 
of  a  ship  differs  from  that  of  the  same  animal  making  a  hole  through 
the  floor  of  a  warehouse,  surely  that  is  a  danger  to  which  the  ship- 
owner is  liable  because  he  carries  on  his  business  on  the  sea,  a 
description  of  a  "peril  of  the  sea"  laid  down  by  Lord  Esher 
himself. — Law  Times. 
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SHERIFF  COURT  OF  PAISLEY. 
Sheriffs  Cowan  and  Moncrsiff. 

ANDREW  M'lELLAN  V.  ALEXANDER   CRAWFORD. 

Damages  for  death  of  pursuei's  mare^  which  had  been  attacked  and  kilUd 
in  the  stable  by  defender's  horse — Circumstantial  evidence. — ^This  was  an 
action  at  the  instance  of  Andrew  M'Lellan,  contractor,  Kinning  Park, 
Glasgow,  against  Alexander  Crawford,  baker,  Paisley  Road  West,  Glas- 
gow. The  following  interlocutors  by  Sheriffs  Cowan  and  Moncreiff  folly 
explain  the  facts  : — 

"  Paisley y  Mi  June  1866. — Having  heard  parties*  procurators,  and  con- 
pidered  the  closed  record,  proof  addnced,  and  whole  process :  Finds  in 
fact — that  the  pnrsuer^s  grey  mare  was  found  dead  in  its  stall  on  the  morn- 
ing of  Sabbath,  4th  April  last,  haying  a  link  of  the  chain  by  which  it  was 
secured  to  the  crib  broken ;  that  the  defender's  horse,  which  was  stabled 
in  the  same  stable,  was  on  said  morning  found  loose  in  the  stable — in  the 
stall  of  another  horse — engaged  in  biting  the  neck  of  said  horse,  the  string 
by  which  it  was  attached  to  the  crib  having  been  broken,  and  the  said 
defender's  horse  being  thus  set  free ;  that  there  were  two  marks  of  vio- 
lence on  the  neck  of  the  pursuer's  mare,  such  as  would  be  occasioned  by 
the  bite  of  a  horse :  Finds,  under  reference  to  the  accompanying  note, 
that  while  there  is  every  probability  that  the  mare  was  attacked  by  the 
defender's  horse,  it  is  not  established  that  the  death  of  said  mare  was 
caused  by  said  attack :  Finds  in  law  that  in  these  circumstances  the 
defender  is  entitled  to  absokitor  :  Therefore  assoilzies  the  defender  from 
the  conclusions  of  the  libel :  Finds  him  entitled  to  expenses ;  allows  him 
to  give  an  account  thereof,  and  remits  the  same,  when  lodged,  to  the 
auditor  of  Court  to  tax  and  to  report,  and  decerns.       Hugh  Cowan. 

"  Note. — It  appears  to  be  suEBciently  established  by  the  proof  that  the 
pursuer's  mare  was,  on  the  night  in  question,  properly  secured  in  its  stall; 
that,  on  the  other  hand,  the  defender's  horse,  which,  on  more  than  one 
previous  occasion,  was  found  loose  in  the  stable,  of  which  the  defender 
was  informed,  was  very  insecurely  fastened.  The  fair  import  of  the 
circumstantial  evidence  is,  that  said  horse  attacked  the  mare,  that  in  the 
struggle  of  resistance  the  latter  snapped  the  chain,  and  the  probability  is 
that  death  resulted  from  this  violent  effort.  The  pursuer  had  the  mare 
removed  to  the  slaughter-house,  and  obtained  a  post  mortem  examination, 
which  satisfied  him  that  death  was  caused  by  rupture  of  the  heart,  a  pro- 
bable result  of  very  violent  exercise  or  struggle. 

^'  This  examination  was  made  between  eight  and  nine  on  Monday  morn- 
ing ;  but,  although  the  defender's  place  of  business  was  quite  convenient 
to  him,  he  gave  no  intimation  to  him  of  the  result  and  of  his  intended 
claim  until  three  in  the  afternoon.  When  the  defender,  three  hours  later, 
called  with  a  vetennary  surgeon  at  the  slaughter-house,  he  learned  that 
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loDg  prior  to  the  intimation  he  received  the  carcase  had  been  destroyed. 
He  was  thas  deprived  of  every  opportunity  of  making  any  examination, 
and  of  satisfying  himself  either  that  the  animal  brought  to  the  slaughter- 
house was  the  one  stabled  with  his  horse  the  Saturday  night  previously, 
or  that  the  death  of  the  animal  examined  was  caused  by  rupture  of  the 
heart,  and,  further,  whether  there  was  or  was  not  any  original  disease  in 
said  animal,  accounting  for  the  death  naturally. 

'^  On  general  principles  of  law  the  Sheriff-Substitute  is  of  opinion,  that, 
as  matter  of  justice  between  man  and  man,  whenever  one  man  intends  to 
claim  damage  from  another  for  injury  done,  he  is  bound  to  give  that  other, 
as  far  as  possible,  the  amplest  opportunity  of  satisfying  himself  regarding 
the  alleged  damage.  Here  the  pursuer  most  culpably  neglected  to  give 
any  instructions  for  the  preservation  of  the  carcase,  and  he  thus  destroyed 
what  as  right  the  defender  was  entitled  to  have  the  opportunity  of  inspect- 
ing. The  Sheriff-Substitute  is,  in  these  circumstances,  humbly  of  opinion 
that  it  cannot  be  held  as  established,  however  probable  and  likely  this  may 
seem,  that  the  mare  did  not  die  from  natural  causes,  but  that  it  was  done 
to  death  by  the  defender's  horse.  H.  C." 

The  pursuer  appealed  the  case  to  Sheriff  Moncreiff,  who,  after  hearing 
parties'  agents,  issued  the  following  interlocutor,  reversing  the  decision  of 
Sheriff  Cowan: — 

^^  Edinburgh,  ^\st  August  1886. — The  Sheriff  having  considered  the 
debate  on  the  pursuer's  appeal,  together  with  the  proof  and  whole  pro- 
cess, sustains  the  appeal,  and  recalls  the  Sheriff-Substitute's  interlocutor 
of  8th  June  1886  appealed  against :  Finds  that  on  the  morning  of 
Uh  April  1886  the  pursuer's  mare  was  found  dead  in  its  stall,  with  marks 
on  its  head  such  as  would  be  caused  by  the  bite  of  a  horse,  and  the  chain 
by  which  it  was  secured  broken :  Finds  that  at  the  same  time  the  def  ender'i^ 
horse,  a  riglan,  which  was  stabled  in  the  same  stable,  was  found  loose, 
and  engaged  in  biting  another  horse  in  an  adjoining  stall :  Finds  that  the 
defender's  horse  got  loose  by  breaking  the  string  by  which  it  was  attached 
to  its  crib  :  Finds  that  through  the  fault  of  the  defender  or  his  servant, 
Coulter,  the  said  horse  was  not  sufficiently  secured,  and  that  it  had  pre- 
viously broken  loose  more  than  once,  and  that  Coulter  had  been  frequently 
warned  to  fasten  it  more  securely  in  its  stall :  Finds  that  the  death  of  the 
pursuer's  mare  was  due  to  rupture  of  the  heart,  caused  by  fright  or  vio- 
lent exertion  consequent  on  an  attack  made  upon  it  on  the  said  morning 
by  the  defender's  horse :  Finds  in  law  that  the  defender  is  liable  to  the 
pursuer  in  damages  for  the  loss  of  his  mare,  and  assesses  the  damages  at 
£25  sterling:  Therefore  decerns  against  the  defender  for  £25  sterling, 
with  interest,  as  concluded  for :  Finds  no  expenses  due  to  or  by  either 
party,  and  decerns.  H.  J.  Moncreiff. 

"  Note, — The  findings  in  fact  in  the  foregoing  interlocutor  fully  explain 
the  grounds  of  the  Sheriff's  judgment,  but  it  is  right  that  he  should  say 
a  word  as  to  the  ground  of  the  Sheriff-Substitute's  interlocutor,  which 
proceeds  on  the  assumption  that  most  of  the  facts  are  as  above  stated. 

^  The  pursuer,  do  doubt,  acted  culpably  in  not  giving  the  defender  an 
opportunity  of  examining  the  carcase  of  the  mare;  but  the  Sheriff  is  not 
prepared  to  hold  that  his  claim  for  damages  is  thereby  entirely  excluded. 
The  pursuer's  failure  to  give  the  defender  timeous  notice  is  an  important 
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element  to  be  taken  intc  account  in  considering  the  proof ;  bat  in  the 
peculiar  circamstances  it  is  not  fatal 

^^  How  does  the  proof  stand  apart  from  the  evidence  as  to  the  posi 
mortem  appearance  1  On  Satarday  night,  3rd  April,  the  parsner^s  mare 
was  in  good  health.  On  Sunday  morning  it  was  fonnd  dead  in  its  stall ; 
its  chain  broken,  indicating  a  violent  struggle,  and  marks  of  bites,  or  at 
least  of  blood,  on  its  neck.  The  defender's  horse,  a  riglan,  was  at  the 
same  time  found  loose — engaged  in  biting  another  horse's  neck  in  an  adjoin- 
ing stall.  The  evidence  is  no  doubt  circumstantial,  but  the  conclusion 
is  irresistible  that  the  defenders  horse  had  attacked  the  pursuer's  mare. 
And  the  evidence  is  almost  conclusive  that  the  death  of  the  mare  was  a 
violent  one,  caused  by  fright  or  exertion  consequent  on  that  attack.  It 
was  thus  a  foregone  conclusion  that  the  mare  did  not  die  from  natural 
causes,  and  while  it  was  right  that  there  should  be  a  post  mortem  exami- 
nation, the  importance  of  that  examiuation,  and  of  the  defender's  absence 
from  it,  is  much  diminished.  The  post  mortem  examination,  performed  by 
a  competent  man,  simply  established  what  any  one  aware  of  the  facts 
would  have  expected  as  to  the  cause  of  death.  The  identity  of  the  horse, 
again,  is  beyond  dispute.  But  as  the  defender  was  placed  at  considerable 
disadvantage  through  the  pursuer's  fault  in  conducting  his  defence,  and 
might  not  have  defended  the  action  if  he  had  had  farther  information,  do 
expenses  are  found  due  to  the  pursuer.  H.  J.  M." 

Act.  Wallace  &  Wilson — Alt.  James  Orr  &  Hogarth. 
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Sheriff  Mackay  and  Hon.  Sheriff-Substitute  Paul. 

CONSTABLE  V.  HAMILTON. 

Cessto — Notice  under  Act  of  Sederunt^  22nd  Dee.  1882 — Imprisonment 
of  debtor  under  criminal  charge — Notour  bankruptcy. 

"  Edinburgh^  21«/  June  1886.  —  The  Sheriff  having  considered  the 
whole  process:  Repels  the  appeal  against  the  decison  of  the  Honorary 
Sheriff-Substitute  of  25th  May  1886,  that  notice  had  not  been  given  to 
the  debtor  in  terms  of  the  Act  of  Sederunt,  22nd  December  1882:  Repels 
also  the  appeal  against  the  said  decision,  that  the  debtor  being  under  a 
criminal  charge,  his  examination  ought  not  to  proceed  until  that  charge 
was  disposed  of :  But  in  respect  of  the  special  circumstances  of  the  case, 
and  in  particular  in  respect  that  it  is  now  alleged  on  behalf  of  the  debtor 
that  he  was  not  notour  bankrupt  at  the  date  of  the  presentation  of  the 
petition,  and  that  he  was  in  close  confinement  prior  to  committal  for  trial 
under  a  criminal  charge  of  breach  of  trust  and  embezzlement  from  4th  to 
11th  May,  both  inclusive,  and  so  unable  to  state  this  objection  to  further 
proceedings  in  the  cessio:  Allows  the  appellant  to  answer  the  condescend- 
ence annexed  to  the  petition,  and  that  within  six  days  from  the  date 
hereof :  Remits  the  process  to  the  Sheriff-Substitute  to  adjust  and  cla<« 
the  record,  and  thereafter  to  proceed  in  it  as  he  may  deem  just,  having 
regard  to  the  opinion  expressed  in  the  subjoined  note ;  and  recalls  m  koc 
statu  the  second  interlocutor  of  the  Honorary  Sheriff*Substitute,  dated 
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25th  May  1886,  without  prejudice  to  the  Sheriff-Sabstitnte  pronoancing 
an  interiocQtor  in  the  same  or  similar  terms  at  a  sabseqnent  date,  and 
decerns.  jSa.  J.  G.  Mackay. 

'*  Note. — The  grounds  of  appeal  in  this  case  are— (1)  that  due  notice 
of  the  petition  had  not  been  given  as  required  by  the  Act  of  Sederunt  of 
22nd  December  1882 ;  (2)  that  as  the  debtor  was  under  a  criminal  charge 
he  could  not,  until  such  charge  was  withdrawn  or  disposed  of,  give  up 
satisfactorily  a  state  of  his  affairs  or  submit  to  judicial  examination ;  and 
(3)  generally  against  the  examination  of  the  debtor  being  proceeded  with 
in  the  circumstances  of  the  case.  As  regards  the  first  ground,  it  was 
admitted  that  the  notice  had  been  personally  delivered  to  the  debtor  upon 
the  4th  of  May  1886 ;  but  it  was  contended  that  as  the  notice  was  so 
delivered  to  him,  when  a  prisoner  under  close  confinement  on  a  criminal 
charge, — and  he  continued  to  be  so  confined  until  11th  May,  when  the 
Honorary  Sheriff-Substitute  pronounced  the  first  interlocutor  finding  there 
19ns prima  facU  evidence  of  notour  bankruptcy, — ^the  debtor  had  no  oppor- 
tunity of  mmself  appearing  to  contest  the  statements  of  the  petition  or  of 
instructing  any  one  to  appear  on  his  behalf.  The  position  of  a  prisoner, 
while  under  detention  prior  to  his  commitment  for  trial,  is  undoubtedly 
one  not  favourable  to  free  communication  with  his  legal  adviser.  It  is 
wrong  to  assume  that  he  may  not  obtain  an  opportunity  of  consulting  him, 
for  this  may  be  done  under  the  prison  regulations  by  consent  of  the  Lord 
Advocate  or  one  of  his  deputes;  which,  it  must  be  presumed,  will  be 
granted  where  the  circumstances  warrant  it.  In  practice,  also,  it  is  be- 
lieved that  communicatioB  by  letter  is  allowed  to  pass  with  the  sanction 
and  at  the  sight  of  the  Governor  of  the  Prison  as  to  matters  not  directly 
connected  with  the  criminal  charge.  In  the  present  case,  however,  the 
cessio  proceedings  were  to  a  considerable  extent  connected  with  the 
criminal  charge,  and  the  Governor  of  the  Prison  might  have  deemed  it  his 
duty  not  to  allow  any  such  communication.  It  was  not  alleged  that  the 
debtor  had  proposed  either  to  apply  to  the  Lord  Advocate  or  to  the 
Governor  of  the  Prison  for  leave  to  communicate  with  his  agent  as  to  the 
cessio  proceedings.  Still  the  Sheriff  thinks  considerable  allowance  must 
be  made  for  a  person  confined  under  such  restrictions ;  and  although  he  is 
unable  to  give  effect  to  the  first  ground  of  appeal — of  want  of  due  notice, 
the  effect  of  his  interlocutor  will  be  substantially  to  place  the  debtor  in 
the  same  position  as  if  no  notice  had  been  given,  and  to  allow  him  to 
state  and  prove,  if  he  can,  any  valid  reason  against  the  prayer  of  the 
petition  being  granted.  It  is  impossible  to  sustain  the  appeal  on  the 
ground  of  want  of  due  notice,  when  it  is  admitted  that  personal  notice 
was  in  fact  received.  The  Sheriff  must  also  repel  the  second  ground  of 
appeal  The  objection  that  a  bankrupt  or  debtor  under  cessio  cannot 
undergo  satisfactory  examination,  or  make  the  statement  required  in  cessio 
as  in  sequestration  proceedings  with  reference  to  his  affairs,  was  deemed 
by  the  Sheriff-Substitute  to  be  met  by  the  observation,  that  he  would  be 
protected  from  answering  questions  which  might  criminate  him.  It  is  on 
an  opposite  ground  that  the  Sheriff  thinks  this  objection  invalid.  It  was 
expressly  stated  by  Lord  Cowan  in  Sawers  v.  Ballgamie^  17th  December 
1858  (21  Don.,  p.  153), — '  That  a  bankrupt  cannot  shelter  himself  in  an 
inyestigation  into  his  property  under  the  Bankruptcy  Statute  by  pleading 
that  he  may  criminate  himself  by  bringing  upon  his  head  a  charge  of 
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frandnlent  ''  bankruptcy/' '  Lord  Benholme  concnired  in  this  opinion. 
In  England  it  has  beeu  more  than  once  decided  nnder  similar  daiises  in 
the  bankruptcy  legislation  of  that  country,  that  the  rule  which  protects 
mere  witnesses  from  replying  to  criminating  questions  does  not  apply  to  a 
bankrupt  undergoing  tilie  statutory  examination,  so  as  to  protect  him  from 
the  duty  of  making  a  complete  disclosure  of  his  affairs. — Ex  parte  Cossens, 
Buck.,  p.  540;  ex  parte  Heath,  2  D.  and  C.  214;  ex  parte  Schofield, 
6  Chan.  D.  230.  It  is  indeed  evident  that  the  interests  of  creditors,  which 
the  Legislature  has  aided  by  the  provisions  for  statutory  examination, 
might  be  seriously  prejudiced,  and  in  some  cases  rendered  nugatory,  if  that 
examination  were  postponed  until  the  issue  of  criminal  proceedings.  But 
under  the  third  head  of  appeal  against  the  examination  proceeding,  it  was 
alleged  on  behalf  of  the  debtor  that  he  was  not  truly  notour  bankrupt  at 
the  date  of  the  presentation  of  the  petition,  and  that  this  would  hare 
been  stated  on  his  behalf  if  he  had  had  an  opportunity  of  appearing  per- 
sonally, or  by  his  agent,  before  the  Sheriff-Substitute  on  the  11th  of  May. 
His  contention  Is,  that  the  bill  for  £40,  which  was  deemed  by  the  Sheriff- 
Substitute  to  constitute  prima  facie  evidence  of  notour  bankruptcy,  had 
been  extinguished  prior  to  the  date  of  its  protest  by  novation,  in  respect 
of  a  later  bill  for  a  larger  sum  granted  as  a  composition  contract  for 
behoof  of  all  his  creditors,  to  which  Mr.  Constable,  the  creditor  in  the 
£40  bill,  is  said  to  be  a  party. 

^*  The  Sheriff,  of  course,  has  formed  no  opinion  as  to  whether  the  denial 
of  notour  bankruptcy  can  be  established,  but  he  thinks  the  debtor  is  entitled 
in  the  circumstances  to  have  an  opportunity  now  given  him  of  stating 
and,  if  he  can,  establishing  this  defenca  Notour  bankrnptey  being  tbe 
foundation  of  a  process  of  cessio,  it  is  proper  that  its  existence  should  be 
established  as  soon  as  possible,  and  although  the  Sheriff  is  entitled  under 
the  Debtors  Act,  1880,  sec.  9,  to  set  the  procedure  of  that  Act  in  motion 
upon  being  satisfied  that  there  is  prima  facie  evidence  of  notour  bank- 
ruptcy, he  is  entitled,  and  indeed  bound,  should  this  be  contested  upon 
relevant  grounds,  to  inquire  into  the  fact  The  proper  course  of  proce- 
dure, therefore,  appears  to  the  Sheriff  to  be,  while  repelling  the  first  two 
grounds  of  appeal,  to  allow  the  appellant  an  opportunity  of  answering 
the  statements  in  the  petition,  and  to  remit  to  the  Sheriff-Substitute,  after 
the  adjustment  of  the  record,  to  hear  parties  and  proceed  with  the  cause 
as  he  may  deem  just.  Should  he  be  satisfied  of  the  fact  of  notour  bank- 
ruptcy, the  case  will  resume  the  course  already  commenced,  and  the 
debtor's  examination  will  at  once  be  completed.  On  the  other  hand,  if 
a  relevant  case  against  the  existence  of  notour  bankruptcy  is  stated,  he 
will  dispose  of  that  as  a  preliminary  question  before  proceeding  with  the 
examination,  with  or  without  proof,  as  he  may  think  proper,  upon  con- 
sideration of  the  closed  record. — See  Goudie  upon  Bankruptcy,  p.  447. 
Of  course,  in  the  meantime,  the  order  for  the  further  examination  of  the 
debtor  on  the  29th  of  June  must  be  suspended. 

«  JB.  J.  G.  Mackat.*' 
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Master  and  Servant. — ConfidenUal  clerk — Wrongful  dismissal — Con- 
duct incompatible  with  dufies — Extensive  speculation, — ^The  defendants,  who 
were  foreign  merchants  parchasiog,  selling,  and  retaining  in  their  posses- 
sion secnrities,  and  making  investments  for  correspondents  abroad, 
dismissed  from  their  service  the  plaintiff,  who  was  their  principal  and 
confidential  clerk  advising  them  in  their  basiaess,  upon  the  ground  that 
the  plaintiff,  without  the  knowledge  of  the  defendants,  was  engaged  in 
extensive  and  continaed  speculations  in  bargains  for  differences  upon  the 
Stock  Exchange.  In  an  action  by  the  plaintiff  against  the  defendants 
for  wrongful  dismissal,  it  was  found  by  a  judge  sitting  alone,  that  the 
conduct  of  the  plaintiff  in  thus  speculating  was  under  the  circumstances 
incompatible  with  his  duties  as  defendants'  servant,  and  that  the  defend- 
ants were  justified  in  dismissing  him : — Hdd^  that  the  finding  of  the  judge 
was  right — Pearce  v.  Foster  (App.),  55  L.  J.  Rep.  Q.  B.  D.  306. 

Friendly  Societt. — Illegality — Registration — "  Specially  authorized 
society  "—Friendbf  Societies  Act,  1876  (38  and  39  Vict.  e.  60),  s.  8,  sub-s.  5 
— Association  having  for  its  object  the  acquisition  of  gain — Mutual  Loan 
Society — Companies  Act,  1862  (25  and  26  Vict.  e.  89),  s.  4. — A  society 
which  has  been  registered  under  section  8,  sub-section  5,  of  the  Friendly 
Societies  Act,  1875,  pursuant  to  the  special  authority  of  the  Treasury, 
is  excepted  from  the  provisions  of  section  4  of  the  Companies  Act,  1862. 
—Feat  V.  Fowler,  55  L.  J.  Rep.  Q.  B.  D.  271. 

Railway. — The  Railways  Clauses  Consolidation  Act,  1845  (8  Vict.  c. 
20),  «.  90 — *'  Group  rates" — Reduction  in  favour  of  particular  customers — 
Overcharge,  how  estimated — Railway  and  Canal  Traffic  Act,  1854  (17  and 
18  VicL  c.  31),  ss,  2  and  6 — Whiher  action  maintainable  for  breach  of 
Railway  and  Canal  Traffic  Act,  1854,  s.  2. — ^In  section  90  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845  (8  Yict.  c.  20),  the  words  <^  pass- 
ing only  over  the  same  portion  of  the  line  of  railway ,''  means  passing 
between  the  same  points  of  departure  and  arrival,  and  over  no  other 
portion  of  the  line.  ^*  Under  the  same  circumstances  "  means  under  the 
same  circumstances  as  regards  carriage  by  the  company. — The  Denaby 
Main  Colliery  Co.  v.  The  Manchester,  Sheffield,  and  Lincolnshire  Rail, 
Co.  (H.  L.),  55  L.  J.  Rep,  Q.  B.  D.  181. 

Per  Lord  Halsbury,  L.C.,  and  Lord  Blackburn. — The  prohibition 
with  which  the  section  concludes  against  reductions  or  advances  in 
favour  of  or  against  particular  persons  is  confined  to  traffic  ^'  passing 
only  over  the  same  portion  of  the  line  of  railway  under  the  same  circum- 
stances."— Ibid. 

Per  Earl  of  Selbome. — ^The  conelvding  prohibition  has  a  general 
operation  independent  of  the  preceding  words ;  but  to  establish  a  breach 
of  its  provisions,  favour  or  partiality  to  a  particular  customer  must  be 
proved  as  a  fact — Ibid, 
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A  railway  company  charged  one  nnifonn  set  of  rates  for  the  canis^e 
eastward  of  coal  from  the  appellants'  colliery  and  from  a  group  of 
collieries  lying  along  the  line  to  the  west  thereof.  It  was  not  proTed 
that  they  did  so  in  order  to  favonr  any  particular  customer.  The  com- 
pany also  carried  coal  for  B.  and  J.  at  rates  less  than  those  charged  the 
appellants  for  carriage  of  coal  between  the  same  points  on  the  line,  under 
circumstances  rendering  the  carriage  for  6.  and  J.  less  costly  to  the 
company  than  that  for  the  appellants.  It  was  not  proved  that  the  reduction 
in  the  rates  to  B.  and  J.  was  adequately  represented  by  the  saving  in 
cost  to  the  company ;  nor,  on  the  other  hand,  that  the  reduction  was 
not  bona  fide  made  in  consideration  of  such  saving : — Held^  that  the 
company  had  not  in  either  case  been  shown  to  have  committed  a  breach 
of  8  Vict  c.  20,  8.  90.— iWa. 

Per  Lord  Halsbury,  L.G.,  and  Lord  Blackburn,  on  the  ground  that 
in  the  case  of  the  '^  group  rates,"  the  portion  of  hue  traversed,  and  in 
the  case  of  the  reduction  to  B.  and  J.  the  circumstances  not  bdng  the 
same,  the  section  did  not  apply. — Ibid, 

Per  Earl  of  Selbome,  on  the  ground  that  favour  or  partiality  to 
particular  customers  had  not  been  expressly  proved  and  could  not  be 
inferred  from  the  facts  found. — Ibid. 

The  group  rates  were  admitted  to  be  illegal  under  17  and  18  Vict 
c.  31,  s.  2: — HeJd^  that  no  action  lay  for  the  infringemrat  of  that 
section. — Ibid. 

Per  Earl  of  Selbome  and  Lord  Blackburn. — Section  6  of  17  and  18 
Yict  c.  31  prohibits  the  bringing  of  an  action  in  any  case  for  a  breach  of 
section  2. — Ibid, 

Trade  Mark. — Registration — Fratid — lUctification  of  register,  —  The 
plaintiffs,  who  were  manufacturers  and  vendors  of  condensed  milk  and 
other  similar  articles,  in  1876  registered  in  respect  of  their  goods  a  trade 
mark,  the  distinctive  feature  of  which  was  the  representation  of  a  milk- 
maid. Previous  to  this  their  goods  had  become  known  and  were  ordered 
by  the  public  under  the  description  of  "  Milk  Maid,"  or  *'  Dairy  Maid  " 
brand,  and  in  1884  they  registered  the  same  mark  in  conjunction  with  the 
words  ''Milk  Maid  Brand."  In  1882  the  defendant,  who  carried  on  a 
similar  business,  registered  a  mark  which,  though  not  altogether  like  the 
plaintiffs'  mark,  consisted  of  a  drawing  of  a  dairy-maid  or  milk-maid  in 
conjunction  with  the  words  ''Dairy  Maid,"  the  registration  being  in 
respect  of  a  class  of  goods  which  covered  those  sold  by  the  plaintiffs. 
He  afterwards  used  this  mark  in  the  sale  of  condensed  milk  in  tins  like 
those  of  the  plaintiffs : — ffeldj  that  the  plaintiffs  were  entitled  to  an  in- 
junction restraining  the  defendant  from  infringing  their  mark,  and  also 
to  have  the  register  rectified  by  limiting  the  defendant's  mark  to  goods 
other  than  those  in  respect  of  which  the  plaintiffs'  mark  was  registered. 
^The  Anglo-Swiss  Condensed  Milk  Co.  v.  Metcalf,  55  L.  J.  Rep.  Ch. 
463. 

CoHPANT. — Reduction  of  capital — Advertisement  of  petition — Reference 
to  chambers — Dispensing  with  words  "ami  reduced" — Companies  Aetj 
1867,  ss.  9,  10,  11,  13,  and  li— Companies  Act,  1877,  ss.  S  and  i — 
General  order^  March  1868,  rules  2  to  20. — A  limited  company,  which 
had  issued  only  a  small  portion  of  its  shares,  on  which  nothing  had  been 
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paid,  presented  a  petition  for  the  confirmation  by  the  Gonrt  of  a  special 
resolution  passed  by  the  company  reducing  its  capital  from  £1,000,000 
to  £400,000,  and  for  liberty  to  dispense  with  the  words  <^  and  reduced  " 
as  part  of  the  name  of  the  company.  No  prospectus  had  been  issued. 
There  was  only  one  creditor  of  the  company,  and  he  consented  to  the 
application.  The  presentation  of  the  petition  had  been  advertised : — 
Heldj  that  the  order  confirming  the  reduction  might  be  made  at  once 
without  any  inquiry  in  chambers,  and  without  any  further  adver tisement ; 
and  that  the  use  of  the  words  '^  and  reduced  "  might  be  dispensed  with 
on  the  production  of  an  affidavit  that  no  prospectus  had  been  issued. — 
In  re  The  West  African  Telegraph  Company  (Limited),  55  L.  J.  Rep.  Ch. 
436. 

A  holder  of  debentures  of  a  company  brought  an  action  two  days 
before  a  winding-up  petition  was  presented,  which  action  was  by  leave 
of  the  Court  continued  after  the  winding-up  order  had  been  made,  against 
the  company  and  two  of  its  directors.  These  directors  had  advanced 
moneys  to  the  company  in  discharge  of  pressing  claims,  and  one  of  them 
had  paid  certain  fire  insurance  premiums.  The  company's  premises  were 
burnt  down,  and  the  two  directors  held  a  meeting — two  directors  by  the 
articles  constituting  a  guorum — and  passed  a  resolution  authorising 
actions  against  the  company  for  the  money  which  they  had  advanced. 
Solicitors  were  accordingly  instructed  on  behalf  of  the  company  to  con- 
sent to  immediate  judgment,  and  £3000,  the  amount  of  insurance  money, 
was  obtained  under  a  garnishee  order.  At  this  time  the  company  was 
insolvent.  The  plaintiff  claimed  repayment,  on  behalf  of  himself  and  the 
other  debenturo-holders,  of  the  £3000  and  other  relief,  and  at  the  trial 
relied  on  section  164  of  the  Companies  Act,  1862,  as  entitling  him  to 
recover  on  the  ground  that  a  case  of  '*  fraudulent  preference  "  had  been 
established : — Held^  that  so  much  of  the  claim  as  rested  on  fraudulent 
preference  must  be  dismissed,  with  costs;  but  that  the  plaintiff  was 
entitled  to  the  usual  inquiries  and  accounts  as  to  the  debenture  debt. — 
Ibid. 

Ex  parte  Cooper  (44  L.  J.  Rep.  Bankr.  121 ;  L.  Rep.  10  Ch. 
510)  considered. — Ibid, 

Company. —  Winding-up-^urisdictionto  stay  quasi-cnminal  proceedings 
against  company — Companies  Act^  1862  (25  and  26  Fict.  c,  89),  s,  85. — 
The  Court  has  jurisdiction  under  section  85  of  the  Companies  Act,  1862, 
to  restrain  quasi-criminal  proceedings  against  a  company  in  liquidation 
for  the  recovery  of  penalties  in  respect  of  alleged  offences  under  that  Act 
and  the  Life  Assurance  Companies  Act,  1870. — In  re  The  Briton  Medical 
and  General  Life  Assurcmce  Association^  55  L.  J.  Rep.  Ch.  416. 

Company. —  Winding-up —  Misfeasance — Company^s  solicitor —  Officer 
of  the  company — Companies  Act,  1862,5.  165. — The  solicitor  of  a  joint- 
stock  company  is  not  an  officer  of  the  company,  nor  as  such  liable  for  a 
misfeasance  under  section  165  of  the  Companies  Act,  1862. — In  re  The 
Great  Western  (Forest  of  Dean)  Coal  Consumers*  Company  (Limited), 
Carters^  Case,  55  L.  J.  Rep.  Ch.  494. 

Parliament.  —  Registration  of  voters  —  Bedistribution  of  Seats  Act, 
1885  (48  and  49  Vict  c.  23),  s.  7 — Area  divided  into  two  constituencies 
— Successive  occupation. — G.  claimed  a  vote  for  the  borough  of  Lewisham 
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in  respect  of  the  occopatioD  of  two  hooseB  in  immediate  saccession,  the 
first  house  being  sitoated  at  Beckenham,  and  the  second  at  Lower  Sjd^- 
ham.  Before  the  passing  of  the  Redistribution  of  Seats  Act,  1885,  both 
Beckenham  and  Lower  Sydenham  were  included  in  the  west  dirision  of 
the  cooQtj  of  Kent;  but  bj  that  Act  Beckenham  became  included  iu  the 
Serenoaks  division  of  the  countj,  and  Lower  Sydenham  became  included 
within  the  area  of  the  Parliamentary  borough  of  Lewisham,  which 
borough  was  then  first  created : — Held  that  O.  was  entitled  to  be  rois- 
tered as  a  Toter  for  the  borough  of  Lewisham  by  virtue  of  section  17  of 
the  Redistribution  of  Seats  Act,  1885.  Down  v.  SteeU^  55  L.  J.  Rep. 
Q.B.  3S. 

SoucrrOR  and  Client. — Mortgage  by  ctient  to  solicitor — Power  of  Male 
— Urwsual  provisions. — ^A  client,  being  indebted  to  his  solicitor,  entered 
into  an  agreement  with  him  whereby  he  charged  his  interest  in  a  railway 
in  Jersey  to  secure  repayment  of  the  debt.  The  agreement  provided  that 
in  default  of  payment  of  the  debt  on  the  11th  of  July  1879,  or  within 
fourteen  days  afterwards,  the  solicitor's  power  of  sale  as  mortgagee  was  to 
be  exereiseable  immediately  thereafter  and  without  notice.  The  agree- 
ment was  drawn  by  the  solicitor,  and  the  client  had  no  independent  advice. 
Default  was  made  in  payment  on  the  11th  of  July.  On  the  2nd  of 
August  the  solicitor  gave  his  client  notice  that  he  intended  to  exercise 
his  power  of  sale  at  once,  and  on  the  18th  of  October  he  sold  the  client's 
interest  in  the  railway  for  £700.  The  trustee  in  bankruptcy  of  the  client 
having  brought  an  action  against  the  solicitor  to  set  aside  the  sale  on  the 
ground  that  the  solicitor  ought  to  have  explained  to  the  client  that  the 
power  of  sale  was  not  in  the  usual  form : — Held^  that  this  was  not  an 
ordinary  mortg^e,  but  merely  an  agreement  to  give  the  client  protection 
for  a  definite  time,  and  did  not  fall  within  those  classes  of  agreements  in 
which  it  is  the  duty  of  the  solicitor  to  explain  to  the  client  that  the  powo- 
of  sale  is  not  in  the  usual  form. — Pooley  v.  Whetham^  55  L.  J.  Rep. 
Ch.  654. 

Solicitor  Trustee. — Power  to  charge  profit  costs — Conflict  of  duty 
and  interest — E.,  a  solicitor,  was  trustee  under  a  will  which  did  nut 
contain  a  clause  authorising  him  to  make  professional  charges.  On  an 
application  (not  in  an  action)  for  maintenance  for  infants  beneficially 
interested  in  the  estate,  E.'s  firm  acted  as  solicitor  for  himself  and 
Ids  co-trustee  and  charged  profit  costs  in  which  he  shared  as  partner. 
E.  afterwards  became  sole  trustee,  and  in  an  action  for  administration  of 
the  testator's  estate  the  London  agents  of  E.'s  firm  acted  as  his  solicitor, 
and  earned  costs,  a  proportion  of  which  was  credited  to  his  firm.  E.  also 
acted  as  solicitor  to  the  receiver  appointed  in  the  action,  and  earned 
costs  in  that  capacity.  Part  of  the  trust  estate  consisted  of  a  manor, 
and  E.'s  partner,  as  steward  of  the  manor,  received  fees  which  were 
credited  to  the  firm.  E.  also  earned  costs  in  respect  of  leases  and 
agreements  for  leases  of  the  trust  estate  granted  and,  entered  into  by 
him : — Heldy  on  taxation,  that  none  of  these  costs  "could  be  allowedt 
on  the  ground  that  a  trustee  cannot  make  any  profit*  out  of  his  trust— 
/»  re  Corsellis;  Lawton  v.  ElweSy  55  L.  J.  Rep.  Ch.  675. 
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Introductory  Lecture  in  the  Faculty  of  Law 
(University  of  Edinburgh :  Session  1886-87). 

The  task  assigned  to  me  on  the  present  occasion  is,  in  the  first  place, 
to  o£Fer  you,  in  the  name  of  the  Faculty  of  Law  and  in  the  name 
of  the  University,  a  hearty  welcome  on  your  return  to  your  studies, 
and  to  wish  you  success  and  happiness  throughout  the  new  session 
on  which  we  are  entering.  This  first  portion  of  my  task  is  easy 
and  pleasant ;  and  lest  you  sliould  think  that  my  greeting  is  a 
mere  kind  of  legal  fiction,  I  can  assure  you  of  my  own  sincere 
personal  sympathy,  and  of  that  of  all  my  colleagues,  with  your 
studies,  your  aims,  and  your  aspirations.  Of  the  second  part  of 
my  task,  which  is  to  deliver  the  introductory  lecture  of  the  new 
session  on  behalf  of  the  Faculty  of  Law,  it  is  impossible  to  acquit 
myself  with  the  same  ease  and  brevity,  especially  as  the  nature  of 
the  task  is  nowhere  expressly  defined.  I  might  have  chosen  as  my 
theme  the  **  History  and  Law  of  the  Constitution,"  and  proved  to 
mathematical  demonstration  that  the  chair  which  I  have  the  honour 
to  hold  IS  by  far  the  most  important  in  the  University ;  or  I  might 
have  addressed  you  on  "Home  Rule  for  the  Hottentots,"  or  on  "The 
New  Bulgarian  Atrocities;"  but,  mindful  of  Goethe's  caution, 
**  not  to  roam  afar  while  true  happiness  is  so  near,"  I  have  pre- 
ferred to  select  "Our  Legal  Studies"  as  the  subject  which  most 
nearly  concerns  and  interests  us  all ;  and  if  my  treatment  of  the 
subject  be  somewhat  desultory  and  unscientific,  I  venture  to  hope 
that  it  may  not  on  that  acconnt  prove  altogether  unacceptable.^ 
At  the  outset  I  need  hardly  remind  you  that  the  study  of  law 

*  A  few  days  after  this  address  was  written,  I  had  the  pleasure  of  reading  Professor 
Pollock's  lecture  on  the  same  subject,  delivered  at  Oxford  in  May  last.  Had  I  read 
it  a  few  days  earlier,  I  might  have  derived  valuable  assistance  from  so  admirable  a 
model. 
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is  not  only  necessary  for  the  professional  lawyer,  but  important 
for  the  statesman,  the  diplomatist,  the  civil  servant,  the  county 
magistrate,  and  the  country  gentleman ;  and  I  need  not  enlarge  on 
the  necessity,  as  to  which  we  are  all  agreed,  of  a  liberal  education 
and  a  studious  and  dispassionate  mind  as  prerequisites  to  success  in 
that  study.  "  Can  you  give  me  some  general  idea  of  the  nature  of 
legal  studies?  "  is  a  question  often  asked.  **  Is  it  not  enough  for 
the  practical  lawyer  to  get  up  the  Mnstitutional  writers,'  and  the 
*  statutes  affecting  Scotland,'  and  a  number  of  ^  leading  cases,'  and 
then  to  apply  the  laws  he  has  there  learned  to  the  cases  actually 
presented  to  him  ?  "  Certainly,  for  practical  purposes  it  is  enough, 
provided  he  thoroughly  understand  these  laws,  provided  he  not 
merely  remember  their  letter,  but  be  versed  in  their  history  and 
imbued  with  their  spirit  What  then  is  "  law  "  ? — not  the  law  of 
Scotland  or  the  law  of  England,  but  law  in  the  widest  sense,  law 
as  we  understand  the  term  academically.  Now,  if  you  turn  up 
any  ordinary  law-book  you  will  probably  find  some  such  definition 
as  this :  **  Law  is  a  body  of  rules  enforceable  by  the  State."  As  a 
definition  of  the  positive  law  existing  at  any  given  time  in  any 
given  State,  this  is  accurate  enough ;  but  to  the  student  of  law  it 
is  misleading,  and  for  the  practising  lawyer  it  is  superfluous.  A 
law,  in  the  widest  possible  sense,  as  is  well  pointed  out  by  Mr. 
Norman  Pearson  in  an  article  in  the  current  number  of  Mindy  is 
'*  the  uniformity  of  the  occurrence  of  phenomena ; "  and  in  our 
sense  of  the  word,  law  may  be  described  as  "  the  uniformity  of  the 
dictates  of  reason  and  sense  of  justice  written  on  the  human  mind 
and  heart,"  whether  that  uniformity  has  already  been  ascertained 
or  remains  yet  to  be  ascertained.  The  definiti(ms  in  the  law-books 
are  therefore  incomplete  and  unscientific.  As  well  might  we  define 
theology  as  consisting  of  the  Apostles'  Creed  or  the  *'  Thirty-nine 
Articles,"  or  geology  as  consisting  of  the  specimens  of  rock  con- 
tained in  the  British  Museum.  Such  definitions  mistake  an  acci- 
dental fragment  of  the  subject  for  the  whole ;  they  exclude  its 
most  vital  and  interesting  paits, — its  evolution,  its  history,  its 
philosophy, — parts  which  belong  to  it  integrally  and  inseparably- 
~o  one  can  intelligently  study  any  existing  system  of  positive  law 
without  inquiring  when,  how,  and  why  it  came  into  existence, 
what  are  its  merits  or  demerits,  and  how  far  it  requires  modifica- 
tion or  reform.  An  intelligent  student  will  also  examine  other 
systems  of  positive  law ;  he  will  note  wherein  they  resemble  each 
other  and  wherein  they  differ ;  and  he  will  see  the  necessity  of 
inquiring  what  general  principles  underlie  all  systems  of  positive 
law.  In  other  words,  he  will  study  the  history  and  the  philo- 
sophy of  law,  and  he  will  at  length  perceive  that  his  own  system  of 
positive  law  is  not  a  mere  jargon  of  technical  terms,  or  a  string  of 
arbitrary  rules  to  be  learned  by  rote,  but  a  partial  realization,  a 
realization  necessarily  local  and  imperfect,  human  and  transient,  of 
one  law  enacted  by  the  Supreme  Lawgiver.     In  the  full  and  true 
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sense  of  the  term,  therefore,  the  study  of  law  embraces  a  general 
inqniry  into  its  ethical  foundations  and  its  ethnical  realizations,  as 
M'ell  as  an  examination  of  the  particular  system  of  positive  law 
established  in  the  country  in  which  we  live.  It  is  in  this  sense 
only  that  law  is  worthy  of  one  of  the  highest  places  among  liberal 
studies;  and  it  is  only  when  pursued  in  a  wide,  liberal,  and  philo- 
sophic spirit  that  the  profession  of  a  lawyer  may  justly  be  termed 
a  noble  profession.  But,  you  will  perhaps  object,  our  time  will  not 
admit  of  our  entering  upon  studies  of  so  all-embracing  a  character ; 
''  life  is  real,  life  is  earnest,"  as  Longfellow  reminds  us ;  life  is 
practical,  and  its  imperative  needs  preclude  us  from  devoting 
iTiuch  time  to  scientific  research.  In  this  objection  there  is  much 
force;  but  the  University  has  endeavoured  to  meet  it  by  the 
institution  of  a  law  curriculam  partially  embracing  the  philosophi- 
cal, the  historical,  and  the  practical  sides  of  the  subject.  Just  as 
Professor  Freeman  in  a  recent  lecture  (1885)  recommends  students 
of  histor}%  inasmuch  as  they  cannot  study  all  history,  to  master 
that  of  several  important  periods  or  of  several  different  countries, 
and  at  the  same  time  to  take  a  general  and  intelligent  interest  in 
that  of  all  periods  and  of  all  countries,  so  tlie  University  invites 
you  to  master  six  or  seven  .different  legal  subjects,  so  selected  as 
to  afford  you  an  insight  into  the  scientific  and  practical  sides  of  law 
as  a  whole,  and  thus  to  equip  you  eflliciently  for  the  great  battle  of 
life.  The  value  of  some  of  these  subjects  may  be  described  as 
more  or  less  universal  and  permanent,  as  the  law  of  nature  and  of 
nations,  political  history,  political  economy,  Roman  law,  and  to  a 
great  extent  medical  jurisprudence,  while  the  value  of  Scots  law 
and  conveyancing  is  chiefly  of  a  local  and  transient  character. 
We  thus  possess  a  fairly  complete  cycle  of  subjects,  philosophical, 
liistorical,  and  practical,  but  in  each  of  these  directions  it  is  capable 
of  much  useful  extension.  Our  machinery  is  at  present  adapted 
almost  exclusively  for  the  manufacture  of  Scottish  lawyers;  if 
courses  of  English,  Indian,  and  Colonial  law  were  added  to  it,  it 
might  suffice  to  equip  lawyers  for  every  part  of  the  British 
dominions;  and  with  such  further  additions  as  administrative  law, 
comparative  jurisprudence,  and  ethnology,  it  might  yield  states- 
men, diplomatists,  and  men  of  affairs  for  any  quarter  of  the  globe. 
Even  in  its  present  limited  form,  however,  our  curriculum  possesses 
the  body,  soul,  and  spirit  of  "  legal  science," — a  term  which  I  use 
in  preference  to  "legal  knowledge  "  or  "legal  learning,"  inasmuch 
as  the  word  "  science "  properly  denotes  knowledge  methodically 
and  philosophically  arranged.  In  one  of  his  lectures  (1885) 
Professor  Freeman  complains  that  the  term  "science"  is  popularly 
supposed  to  mean  something  higher  and  better  than  its  original 
synonym  "knowledge,"  and  that  the  former  term  is  commonly 
denied  to  historical  research ;  but  we  may,  I  think,  accept  the 
definition  I  have  just  given  as  settled  by  modern  practice,  so 
that  the  term  may  properly  be  applied  to  any  systematic  exposi- 
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tion  of  legal  and  even  of  historical  subjects.     Nor  is  tins  a  mere 
question  of  words;  for  the  so-called  "scientific  jurist"  is  often 
erroneously  regarded  as  utterly  distinct  fi'bm  and  even  hostile  to 
'*  nay  learned  friend"  of  forensic  life,  and  the  practical  knowledge 
of  the  latter  is  deemed  very  superior  to  the  science  of  the  former. 
Some  branches  of  legal   study  indeed   possess   more  immediate 
practical  value  than  others: — some  treat  of  ultimate  principles, 
others  deal  with  historical  facts ;  some  are  concerned  with  obsolete 
laws  a  thousand  or  several  thousand  years  old,  others  with  the 
laws  actually  administered  in  a  modern  State; — but  all,  more  or 
less  strictly,  are  scientifically  taught,  and  all  are  of  practical  value. 
Froni  an  educational  point  of  view,  the  so-called  scientific  subjects 
are  in  truth  the  most  practical.     Without  some  knowledge  of 
them,  the  practising  lawyer  would  be  a  mere  parrot  or  puppet : 
for  it  is  only  by  dint  of  studying  and  pondering  what  has  been 
thought  and  said  and  done  by  our  precursors  that  we  can  hope  to 
think,  speak,  and  act  wisely  when  engaged  in  the  actual  battle  of 
life.     If,  then,  you  desire  to  be  an  accomplished  practical  lawyer, 
and  not  merely  a  dry-as-dust  dealer  in  signeted  summonses  and 
preliminary  pleas  and  forms   of   process,   you   must   beware  of 
attempting  to   draw   any  line   between   practical   and   scientific 
subjects :  for  you  can  no  more  separate  law  as  a  science  from  law 
as  a  professional  implement  without  killing  education,  than  you 
can  divorce  soul  from  body  without  destroying  life. 

Although  these  prefatory  remarks  may  appear  to  you  of  an 
elementary  character,  or  wanting  in  originality,  they  at  least 
direct  your  attention  to  truths  which  are  constantly  reiterated, 
not  only  in  the  works  of  great  continental  jurists,  but  by  our  own 
most  philosophical  law-books,  from  the  famous  InstUviions  of  Lord 
Stair  down  to  the  delightful  Institutes  of  my  colleague  Professor 
Lorimer, — truths  which  cannot  be  too  often  or  too  strongly  in- 
culcated ;  and  it  is  rather  with  the  aid  of  these  our  mastens  in  the 
science  of  jurisprudence  that  I  seek  to  guide  and  encoui'age  you 
on  your  path,  than  by  striving  to  display  independence  of  thought 
and  depth  of  research.  Following  then  in  their  footsteps,  let  us 
carry  out  the  central  thought  already  suggested,  and  inquire  a  little 
more  closely  what  is  meant  by  the  indivisibility  of  law.  If  I  may 
again  hazard  a  definition  of  the  word  "law"  in  our  sense  of  the 
word, — that  is,  excluding  the  laws  of  physical  science, — it  embraces 
natural  law,  or  the  dictates  of  reason  and  justice  written  by  the 
Supreme  Lawgiver  on  the  human  mind  and  heart,  and  positive 
law,  or  these  dictates  so  far  as  they  are  dimly  deciphered  by  man, 
imperfectly  re-written  by  him  (whether  they  be  embodied  in 
customs,  or  committed  to  tables  of  stone,  bark  of  trees,  or  skins 
of  animals),  and  enforced  by  societies  of  men  in  a  thousand  dif- 
ferent places  and  a  thousand  different  ways.  Whether  we  study 
the  sacred  books  of  the  East,  the  Laws  of  Manu,  or  the  Law  of 
Moses,  the  Canon  or  the  Civil  Law,  the  Law  of  England  or  that 
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of  Scotland,  certain  it  is  that  all  have  a  common  origin,  that  all 
are  more  or  less  imperfect  human  editions  of  the  Divine  law-book, 
and  that  they  are  more  or  less  skilfully  adapted  to  the  require- 
ments of  different  nations  in  different  ages  and  in  different 
climates.  Socrates,  you  will  remember,  has  proved  the  identity 
of  all  the  virtues ;  Dr.  Thomas  Arnold  and  Professor  Freemali 
liave  taught  the  great  lesson  of  the  unity  of  all  history ;  and  Victor 
Hugo  has  well  said  that  "while  sects  are  many,  religion  is  one"  ; 
and  so  let  me  again  humbly  but  earnestly  impress  upon  you  the 
oneness  and  indivisibility  of  law.  It  is  this  one  and  indivisible 
law  alone  which  is  worthy  of  our  deepest  reverence,  this  law  alone 
which  can  kindle  our  highest  enthusiasm.  Once  grasp  this  central 
and  fundamental  meaning  of  the  word,  and  all  its  other  meanings 
become  intelligible  and  more  or  less  reconcilable.  Positive  law, 
whether  written  or  unwritten,  whether  civil  or  criminal,  the  law 
of  nations,  the  moral  and  ceremonial  law,  and  one  might  even  add 
the  laws  of  physical  science,  all  spring  from  the  same  fountain- 
head  and  take  their  respective  places  in  one  vast  cosmical  system. 
To  the  student  who  has  thoroughly  realized  this  great  truth,  how 
wretchedly  poor  and  inadequate,  and  often  erroneous,  do  the 
ordinary  definitions  of  law  appear!  **Law,"  says  Erskine,  'Ms 
the  command  of  a  sovereign,  containing  a  common  rule  of  life 
for  his  subjects.  It  is  divided  into  the  law  of  nature,  the  law  of 
nations,  and  civil  or  municipal  law."  **  The  command  of  a  sove- 
reign "  is  also  the  definition  of  Austin,  whose  unscientific  system 
has  never  found  favour  in  Scotland  or  on  the  Continent,  and  even 
in  England  is  falling  into  disfavour.  **  By  common  law,"  says 
Mr.  Herbert  Broom,  "  I  would  be  understood  to  signify  the  aggre- 
gate of  rules  and  maxims,  written  or  customary,  directly  tenaing 
to  the  maintenance  of  private  rights — i^winteresting  to  and  un- 
affecting  the  community  at  large."  Lord  Mackenzie,  in  his  work 
on  Roman  Law,  rightly  quotes  the  passage  in  Cicero's  Republic^ 
**  declaring  God  to  be  the  author  of  natural  law,  and  its  duties  to 
be  of  unchangeable  obligation  ; "  but  in  another  passage  he  speaks 
of  the  divisions  of  law — "  divine  positive  law,  natural  law,  positive 
law  of  States,  and  international  law" — very  much  as  if  they  were 
specimens  in  a  geological  cabinet.  Greatest  of  all.  Lord  Stair 
elaborately  and  eloquently  traces  the  origin  of  all  law  to  reason 
and  conscience,  and  he  quotes  the  inevitable  but  ever  memorable 
precepts  from  the  Institutes  of  Justinian  (**give  to  everv  man  his 
due,"  "live  honestly  and  hurt  nobody,"  seek  to  gain  a  "knowledge 
of  things  human  and  Divine");  but  he  afterwards  speaks  of 
"  human  law,  introduced  by  men  for  utility's  sake,"  as  if  it  were 
a  law  of  totally  different  origin.  So  wedded,  again,  is  the  English 
lawyer  to  the  word  law  as  meaning  the  positive  law  of  England 
at  the  moment  he  speaks  (for  remember  that  municipal  law,  like 
a  huge,  uncouth  crevassed  glacier  with  its  attendant  masses  of 
rubbish,  is  ever,  though  slowly,  changing  and  moving),  that  Pro- 
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fessor  Dicey,  in  his  recent  instructive  lectures  on  the  law  of  the 
Constitution,  doubts  whether  constitutional  law  is  in  strictness  law 
at  all,  wliether  it  is  not  rather  a  "  cross  between  history  and 
custom,"  beyond  the  province  of  a  professor  whose  duty  is  to 
teach  the  "true  indubitable  law  of  England."  And  then  he  goes 
on  to  distinguish  between  "laws"  enforceable  by  the  Courts, 
and  **  rules,  conventions,  understandings,  and  habits "  not  en- 
forceable by  the  Courts,  which  are  "  of  a  totally  distinct  character," 
and  "  are  not  in  reality  laws  at  all."  Lastly,  I  may  quote  the  recent 
experience  of  a  learned  friend  at  the  antipodes,  who,  when  address- 
ing an  argument  upon  international  law  to  the  Supreme  Court,  was 
informed  by  the  Bench  that  no  such  law  existed.  Now,  to  some 
extent,  all  these  definitions  and  dida  are  perhaps  accurate  enough, 
but  they  are  objectionable  and  false  in  so  far  as  they  treat 
natural  law,  constitutional  law,  and  international  law  as  either 
totally  and  radically  distinct  from  positive  law,  or  as  altogether 
non-existent. 

No  one  disputes  the  distinction  between  natural  and  positive 
law  any  more  than  one  would  dispute  the  difference  between  the 
primaeval  forest  and  a  cultivated  garden,  or  between  the  boundless 
ocean  and  the  water  within  a  harbour,  or  between  the  peasantry' 
and  the  peerage:  the  error  lies  in  maintaining  that  they  arc 
utterly  disconnected,  or  that  they  form  totally  different  species. 
And  now  let  us  see  what  would  happen  if  these  definitions  and 
dicta  were  really  sound  and  accurate.  The  "  true  indubitable  law 
of  England"  would  then  be  like  the  water  in  a  harbour  from  which 
the  water  of  the  ocean  should  be  effectually  and  permanently 
dammed  out:  it  would  stagnate,  putrefy,  and  ultimately  dry  up. 
How  then  is  this  fate  averted?  Why,  by  the  very  process  which 
these  definitions  so  stoutly  repudiate  (for,  be  it  noted,  "their  bark 
is  fortunately  worse  than  their  bite"),  viz,  by  a  constant  refer- 
ence to  the  principles  of  natural  law,. by  a  constant  refreshing 
influx  from  the  ocean  of  reason.  While  English  judges  may  deny 
the  authority  or  the  very  existence  of  any  law  that  is  not  their 
own  "  true  indubitable  law,"  they  will  happily  seldom  or  never 
refuse  to  listen  to  arguments  founded  on  reason  and  justice;  and 
lience  it  is  that  by  the  steady  influx  of  the  absurdly  so-called 
"judge-made  law,"  the  process  of  stagnation  is  averted.  To  this 
contribution  must  of  course  be  added  the  periodical  waves  of  statute 
law,  driven  in  by  fitful  breezes,  but  often  sadly  turbid,  and  the 
>nflux  of  custom,  slowly  and  steadily,  but  more  purely  welling  up 
from  the  same  depths.  It  is  by  these  processes  and  from  the 
same  source  that  the  law  of  everv  civilised  countiT  is  necessarily 
maintained  in  life  and  health ;  but  there  are  probably  few  countries 
in  which  their  nature  is  less  recognised  and  appreciated  than  in 
England.  Worshipping  the  "  true  indubitable  "  letter  of  the  law, 
the  practical  English  lawyer  is  too  apt  to  forget  or  ignore  its 
spirit,  and  it  is  owing  to  these  materialistic  views  that  the  law  of 
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England  is  inferior  to  that  of  Scotland  in  elasticity  and  adapt- 
ability to  circumstances.  Hence,  for  example,  the  fact  that  no 
lapse  of  time  can  impair  the  force  of  an  English  statute,  however 
antiquated,  while  a  Scottish  statute  may  die  naturally  of  senility 
and  decrepitude.  Hence,  too,  the  fact  that  the  English  Courts, 
in  their  blind  adherence  to  their  own  indubitable  law,  have  not 
unfrequently  violated  well-established  principles  of  international 
law,  and  thus  wrought  grievous  injustice.  In  respect  also  of  its 
want  of  a  thoroughgoing  system  of  state-prosecution  of  crime 
and  of  a  national  system  of  registration  of  titles  to  land,  England 
is  notoriously  behind  most  other  civilised  countries.  Deeply  as 
this  is  to*  be  deplored,  let  us  not,  on  the  other  hand,  forget  that 
we  owe  to  English  patriotism  and  to  English  genius  and  love  of 
justice,  the  building  up  and  consolidation  of  our  noble  fabric  of 
constitutional  liberty;  and  it  is  this  subject — whether  treated 
historically,  as  by  Bishop  Stubbs  and  Mr.  Hallam,  or  philosophi- 
cally, as  by  De  Tocqueville  and  Mr.  Bagehot,  or  legally,  as  by  Mr. 
Dicey — which  most  clearly  illustrates  what  may  be  termed  the 
militant  phase  of  law.  As,  in  the  battle  of  life,  the  churchman 
militant,  the  politician,  the  land-reformer,  and  even  the  teetotaller 
militant,  each  strives  for  subsistence  or  precedence,  so  the  whole 
community  must  work  out  its  own  legal  and  constitutional  salva- 
tion by  doing  battle  against  extortion  and  oppression.  This  is  the 
fundamental  idea  of  Professor  von  Ihering's  Kampfum^s  Reditu  one 
of  the  most  interesting  legal  pamphlets  ever  written  (now  one  of 
the  books  prescribed  tor  our  preliminary  B.L.  examination).  Mr. 
Lalor,  an  American  translator,  renders  the  title  "Struggle  for 
Law,"  which  conveys  a  very  imperfect  idea  of  the  nature  of  the 
work;  wiiile  Mr.  Ashworth,  the  English  translator,  somewhat 
better  renders  it  "  Battle  for  Right."  In  plain  English,  the  real 
object  of  the  little  book  is  to  prove  that  "  we  must  fight  for  our 
rights."  While  the  historical  jurists,  headed  by  the  illustrious 
Savigny,  are  apt  to  represent  law  as  having  been  gradually  evolved 
from  the  minds  of  thinkers,  like  a  peacefully  growing  plant. 
Professor  v.  Ihering  points  out  very  forcibly  that  it  is  rather  to 
be  regarded  as  the  result  of  an  unceasing  struggle  between  right 
and  wrong.  "  Law,"  he  insists,  "  is  not  a  mere  abstraction,  but 
living  power.  And  therefore  justice,  while  meting  out  law  with 
the  scales  in  one  hand,  vindicates  her  judgments  with  the  sword 
she  wields  with  the  other.  And  a  perfect  reign  of  law  can  only 
exist  where  her  skill  in  using  the  former  is  equalled  by  her  vigour 
in  wielding  the  latter."  And  here  let  us  ask  parenthetically 
whether  our  own  administration  of  justice  comes  up  to  this 
standard.  Let  your  debating  societies  decide  whether  the 
sword  of  the  executive  is  ever  wielded  in  mere  dumb  show 
*'  Every  right,"  continues  our  author,  "  has  been  won  by  fighting 
for  it,  and  it  is  the  duty  of  every  nation,  every  class,  and  every 
individual  to  do  battle  for  the  rights  which  belong  to  them. ' 
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He  does  not  attempt  to  define  these  rights,  but  I  may  remind 
ou  that  every  man's  right  —  the  smim  cuxqy^ — is  measured 
y  the  faculties  given  him  by  his  Creator.  In  England  the 
necessity  of  fighting  for  one's  rights  was  demonstrated  by  the 
heroes  of  Magna  Charta,  and  even  earlier ;  but  to  the  tranquil 
German  thinker  the  idea  seems  to  have  come  almost  as  a  new 
revelation.  To  us  the  chief  interest  of  the  little  book  consists  in 
the  masterly  way  in  which  its  theme  is  worked  out»  and  it  is 
satisfactory  to  learn  that  the  author  does  not  as  a  rule  approve  of 
compromises  or  half-hearted  measures.  If  you  are  well  assured 
that  you  have  right  on  your  side  (such  is  the  tenor  of  his  advice), 
fight  the  case  out ;  it  is  your  duty  both  to  your  client  and  to  the 
public;  for  you  are  thereby  doing  battle  against  wrong  and 
injustice.  If  you  tamely  abandon  your  rights,  then,  to  use  the 
words  of  the  philosopher  Kant,  "you  make  yourself  a  worm,  and 
cannot  afterwards  complain  if  you  are  trodden  under  foot."  By 
all  means,  then,  let  us  be  lawyers  militant ;  and  let  us  study  the 
history  of  past  contests  in  order  that  we  may  be  better  able  to 
wage  a  righteous  war,  on  behalf  of  our  clients  and  our  fellow- 
men,  against  all  wrongs  and  grievances. 

I  have  thus  endeavoured  to  show  that  law  as  an  abstraction, 
law  in  process  of  evolution,  and  law  in  action,  law  as  a  science  and 
law  as  an  art.,  are  not  different  things,  but  merely  different  phases 
of  the  same  one  and  indivisible  law.  You  will  now  more  clearly 
perceive  that  the  rival  schools  of  jurisprudence  are  rather  comple- 
.mentary  than  antagonistic  to  each  other ;  that  no  man  can  under- 
stand the  existing  positive  law  of  his  country  without  tracing  it 
back  to  its  sources;  and  that  he  must  inquire  not  merely  what  it 
is,  but  whence  it  cometh  and  whither  it  goeth.  These  con- 
siderations naturally  lead  us  to  the  subject  of  Taw  reform.  In  this 
province,  too,  you  must  fight  for  your  rights,  taking  care,  however, 
that  observation,  thought,  and  conviction  precede  the  militant 
attitude.  Your  antagonists  will  be  formidable.  Some  entirely 
agree  with  you,  but  oppose  you  because  you  do  not  go  far  enough ; 
others  will  treat  the  most  important  matters  as  questions  of  utility 
and  expediency,  with  which  justice  or  principle  have  nothing  to 
do ;  others,  again,  are  those  solemn  wiseacres  who  decline  to  express 
any  opinion  ;  while  others  will  infallibly  discover  that  your  motives 
are  base  and  selfish.  Rejoice  if  the  opposition  be  fierce  and 
united,  for  your  triumph  is  probably  nigh.  "  There  is  one  rule," 
says  Professor  Freeman  in  a  recent  lecture  (1885),  '*to  which  in 
my  own  experience  I  have  never  known  an  exception.  .  .  . 
When  statesmen  who  pride  themselves  chiefly  on  common  sense, 
when  newspapers  which  pride  themselves  on  a  certain  air  of 
dignified  infallibility,  make  light  of  a  question  or  movement,  when 
they  scorn  it,  when  they  snub  it,  when  they  rule  it  to  be  '  beyond 
the  range  of  practical  politics,'  we  know,  almost  as  certainly  as  we 
know  the  next  eclipse  of  the  moon,  that  that  question  will  be  the 
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most  practical  of  all  questions  ere  long."  Among  the  frequently 
recurring  questions  of  extension  of  our  legal  curriculum,  or 
amendment  of  our  national  corpus  juris^  or  reform  in  the  admini- 
stration of  justice,  there  are  many  of  great  importance  which  well 
deserve  the  attention  of  your  debating  societies.  I  now  propose 
to  glance  at  a  few  of  these,  in  order  to  convey  a  slight  idea  of  the 
vast  fields  of  discussion  which  lie  before  us.  It  has  been  urged,  for 
example,  that,  in  cases  of  sudden  or  suspicious  death,  the  coroner's 
inquest  as  established  in  England,  or  some  analogous  public 
inquiry,  is  preferable  in  the  interests  of  justice  to  the  private 
inquiry  instituted  by  the  public  prosecutor  in  Scotland.  You  are 
probably  familiar  with  the  arguments  on  both  sides,  upon  which 
meanwhile  **I  express  no  opinion;"  but  I  beg  to  contribute 
an  argument  in  favour  of  our  own  system.  A  month  ago  a 
man  died  in  a  rural  district  of  England  under  circumstances 
which,  taken  singly,  were  easily  explained,  but  collectively 
seemed  suspicious.  The  doctor,  however,  expressed  no  misgiving; 
while  the  clerg^^man,  who  knew  the  whole  circumstances,  remained 
silent,  partly  from  charitable  motives,  and  partly  owing  to  his 
dread  of  a  public  inquiry,  which  might  possibly  result  in  stigma- 
tizing him  as  the  author  of  a  baseless  accusation.  The  neighbours 
may,  perhaps,  have  entertained  suspicions,  but  the  '*  hard-working 
father  of  a  family"  or  the  "poor  lone  woman"  would  of  course 
**  have  no  call  to  interfere."  When  I  afterwards  mentioned  the 
case  to  the  coroner  of  a  neighbouring  district,  he  expressed  his  con- 
viction that  many  suspicious  deaths  were  hushed  up,  and  that  not 
a  few  criminals  escaped  punishment,  owing  to  the  general  and 
very  natural  dread  of  a  public  inquest.  In  Scotland,  on  the  other 
hand,  no  such  dread  exists  as  a  deterrent  to  informers ;  for,  if  the 
private  inquiry  by  the  public  prosecutor  and  the  police  shows  the 
suspicions  of  the  informer  to  be  unfounded,  he  is  never  dragged 
before  the  public  at  all;  and  if  otherwise,  the  responsibility  of  a 
public  trial  rests,  not  upon  him,  but  upon  the  Crown  authorities 
alone.  The  Scottish  system  has  been  condemned  on  account  of 
its  privacy  and  the  possibility  that  the  Crown  officials  may  shirk 
their  duty;  but  may  not  the  English  system  be  condemned  on 
account  of  its  publicity,  and  the  certainty  that  many  members  of 
the  community  are  thereby  deterred  from  aiding  in  the  detection 
of  crime  t  It  is  therefore  questionable  whether  Scotland  would 
gain — though  her  lawyers  certainly  would — by  the  importation  of 
coroners'  inquests  and  magisterial  inquiries  from  England ;  but  it 
is  certain  that  England  would  benefit  by  the  adoption  of  our 
system  (or  rather,  I  should  say,  the  almost  universally  prevalent 
system)  of  state  -  prosecution  of  crime.  Notwithstanding  the 
irresistible  arguments  in  its  favour,  adduced  long  ago  by  Lord 
Brougham,  it  has  been  adopted  to  a  very  partial  extent  only; 
and  to  this  day  hundreds  of  criminals  annually  escape  punishment 
in  England  owing  to  the  unwillingness  or  inability  of  the  persons 
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injured  to  prosecute  them.  England,  in  short,  that  glorious  land 
of  liberty,  is  the  paradise  of  criminals,  and  it  is  certain  that  its 
proud  capital  is  tlie  greatest  sink  of  iniquity  on  the  face  of  the 
earth. 

Another  interesting  question,  well  worthy  of  your  attention,  is 
whether  the  venerable  institution  of  jury  trial  should  now  be 
modified  to  any  extent,  or  be  entirely  abolished.  Some  of  the 
numerous  authorities  on  the  subject  trace  the  institution  back  to 
the  ancient  Roman  decemviri,  the  cerUumviri  litibtis  judicandis^ 
and  the  jvdices,  who,  however,  were  rather  legal  officials  bound  by 
fixed  rules  than  jurymen  in  the  modern  sense  ;  while  others  more 
correctly  regard  it  as  of  Teutonic  origin,  the  leading  idea  being 
that  the  people  themselves,  as  represented  by  the  jury,  administer 
justice  directly  and  independently  of  legal  forms.  By  others, 
again,  the  foundation  of  jury  trial  is  ascribed  to  the  £mperor 
Charlemagne,  who  first  established  a  kind  of  circuit  court, 
presided  over  by  missis  who  tried  cases  of  status  and  disputed 
boundaries  witli  the  aid  of  an  inquisitio  by  men  of  the  district. 
For  our  purpose,  however,  it  is  probably  sufficient  to  trace  back 
the  institution  to  William  the  Conqueror,  and  to  follow  it  through 
the  three  periods  of  its  history: — (1)  When  the  jury  assisted  in 
any  inquiry  or  investigation  (in^quisitio,  also  recognitio  or  assisa) ; 
(2)  when  they  acted  chiefly  as  witnesses  to  character;  and  (3) 
when  they  came  to  act  as  judges  in  matters  of  fact.  While  with  us 
the  institution  thus  gradually  grew  up  and  flourished,  its  original 
germs  on  the  Continent  became  well-nigh  extinct.  It  was  not  till 
1791,  in  consequence  of  the  Revolution,  that  it  was  introduced 
into  France;  and  not  till  1849  in  Germany,  which,  followed 
by  Austria  and  Italy,  borrowed  it  from  France,  while  France  had 
borrowed  it  from  England.  It  is  worthy  of  note,  however,  that 
the  ancient  Schoffengericht  had  long  existed  in  some  parts  of 
Germany  as  a  court  for  the  trial  of  minor  offences,  the  ScJioffen^ 
or  lay  assessors,  being  entitled  to  an  equal  vote  with  the  presiding 
judge.  It  should  also  be  remembered  that  trial  by  jury  has 
nowhere  been  extended  to  civil  cases  as  with  us,  and  that  in  the 
criminal  cases,  to  which  it  alone  applies  on  the  Continent,  a  two- 
thirds  majority  is  almost  invariably  there  required  to  convict  the 
accused.  Jury  trial  on  the  Continent  is  thus  free  from  the  objec- 
tion to  which  it  is  open  in  England,  that  unanimity  is  required, 
and  from  the  objection  which  may  be  urged  against  it  in  Scotland, 
that  the  verdict  of  a  bare  majority  is  unsatisfactory  in  criminal 
cases ;  and  being  used  in  criminal  cases  only  on  the  Continent,  it 
is  of  course  also  free  from  the  objection  that  it  is  unsuited  for  the 
trial  of  important  and  intricate  civil  causes.     And  yet,  as  you  will 

Eerhaps  be  surprised  to  learn,  the  German  legal  world  begins  to 
e  dissatisfied  with  jury  trial.  On  the  11th  of  last  month  I  was 
admitted  to  a  meeting  of  the  German  Juristentag,  or  Diet  of 
Lawyers,   at   Wiesbaden,  by  the   courtesy  of   its  distinguished 
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president,  Professor  Eadolpli  Gneist.  The  association  consists  of 
several  hundred  German  and  Austrian  lawyers,  including  manj 
presidents  and  judges  of  the  highest  tribunals,  iDesides  advocates, 
notaries,  and  professors.  From  what  I  observed  of  their  proceed- 
ings, much  of  their  attention  was  cordially  devoted  to  the  festivities 
with  which  they  were  welcomed,  to  libations  of  the  delicious  nectar 
of  the  Rheingau,  and  to  the  burning  of  fragrant  Nicotian  incense. 
These  ngrimeTUSy  however,  had  been  abundantly  earned  by  the 
dedication  of  several  long  mornings  to  the  discussion  of  knotty 
legal  questions ;  the  various  committees  and  speakers  seemed 
admirably  prepared  for  their  allotted  tasks;  and  an  effectual 
cloture  was  applied  to  prolixity  by  the  frequent  ringing  of  the 
presidential  bell.  The  most  interesting  and  the  most  keenly 
debated  of  the  questions  submitted  was  whether  jury  trial  should 
be  abolished.  By  a  considerable  majority,  a  committee  had 
answered  the  question  in  the  affirmative,  and  one  of  the  chief 
issues  came  to  be,  what  tribunal  should  be  substituted  for  the 
jury  in  criminal  cases.  All  the  old  arguments  were  adduced  in 
condensed  form.  On  the  one  hand,  ''  the  State  should,  in  criminal 
trials,  remain  in  touch  with  popular  sympathies ; "  the  jury  is  a 
"  safeguard  against  over-refined  legal  subtlety,"  or  "  against  judicial 
partiality  or  bias ;  '*  or  it  might  possibly  come  to  be,  in  accordance 
with  its  principal  raison  cCetre  in  England,  "  a  barrier  between  the 
accused  and  a  tyrannical  government  and  venal  bench."  On  the 
other  side  were  adduced  instances  of  miscarriage  of  justice,  owing 
to  the  stupidity  or  bias  of  rustic  juries,  enlivened  with  anecdotes, 
to  which  might  have  been  added  that  of  the  famous  Irish  jury 
who  convicted  a  prisoner  of  a  crime,  but  recommended  him  to 
mercy,  "because  they  did  not  think  he  had  done  it."  The 
defenders  of  the  system  replied  that  in  many  cases  judges  were 
quite  as  likely  to  go  wrong  as  juries,  and  that  erroneous  ver- 
dicts were  often  ascribable  to  the  length  and  pedantry  of  judicial 
charges.  Into  this  scale  the  distinguished  president — a  thorough 
master  of  the  subject,  and  the  author  of  a  learned  treatise 
upon  it,  published  in  1849  —  threw  the  weight  of  his  great 
authority,  and  strongly  deprecated  the  proposed  "vote  of  cen- 
sure "  upon  the  juries  of  his  fatherland.  His  opponents  retorted 
that  it  was  a  strange  anomaly  that,  while  shoes  were  admit- 
tedly best  made  by  shoemakers,  engines  best  built  by  engineers, 
and  scientific  matters  best  investigated  by  men  of  skill,  the  most 
difficult  and  delicate  questions  of  evidence  should  be  submitted 
for  solution,  not  to  men  specially  trained  for  the  purpose,  but 
to  a  number  of  peasants  pitchforked  at  random  into  a  court  of 
justice.  The  resolution  ultimately  adopted  by  a  majority  was  to 
the  following  effect: — "1.  The  Schojengeric/U  (i.c.  the  mixed 
tribunal  of  judges  and  lav  assessors)  has  given  general  satisfaction. 
2.  Jury  trial  does  not  aeserve  the  confidence  hitherto  partially 
reposed  in  it.    3.  The  SchoffaigericM  appears  to  afford  the  best 
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mode  of  admitting  the  lay  element  to  assist  in  criminal  trials/^ 
With  these  dicta  you  may,  perhaps,  not  entirely  agree,  but  they  are 
at  least  worthy  of  your  consideration.  Would  trial  by  jury  in  this 
country  be  beneficially  superseded  by  the  establishment  of  local 
committees  of  paid  lay  assessors,  holding  office  for  a  period  of  three 
or  more  years,  and  deliberating  and  voting  along  with  the  presid- 
ing judge  ?  Would  justice  be  thus  more  effectually  administered  ? 
Would  not  the  jurymen  of  the  present  system  at  least  be  thus 
relieved  of  a  grievous  burden,  and  would  not  the  whole  community 
be  thus  indirectly  benefited? 

Among  numerous  other  legal  questions  which  might  be  suggested 
for  discussion,  I  will  now  mention  one  only,  viz.  how  far  the  owners 
of  domestic  animals  should  be  held  responsible  for  damage  done  by 
them  on  highways  or  places  of  public  resort.  About  a  month  ago 
there  appeared  in  the  Daily  News  a  piteous  letter  from  a  working- 
man  to  the  effect  that,  while  carrying  a  number  of  pictures,  framed 
and  glazed,  in  the  streets  of  London,  he  had  been  suddenly  knocked 
down  by  a  large  dog ;  that  the  pictures  were  smashed ;  that  he 
himself  had  been  seriously  injured,  and  laid  up  for  a  week  or  more ; 
and  that,  apart  from  the  pain  and  inconvenience,  he  had  sustained 
a  loss  of  a  good  many  pounds.  Further,  that  he  had  consulted  a 
lawyer,  and  had  been  informed  that,  unless  he  had  been  bitten, 
and  unless  the  dog  was  vicious^  and  unless  its  owner  knew  it  to  be 
vicious,  he  could  get  no  redress.  Now,  in  view  of  several  decisions 
in  similar  cases,  this  advice  was  doubtless  sound ;  but  let  us  see 
on  what  theory  such  decisions  have  been  pronounced.  In  1882, 
for  example,  it  was  decided  by  the  Queen's  Bench  that,  where  an 
ox,  in  course  of  being  driven  along  a  public  street,  had  entered  a 
shop  and  caused  damage,  the  shopkeeper  and  not  the  owner  of  the 
ox  should  bear  the  loss.  The  ra^io  decidendi  in  this  and  similar 
cases  seems  to  have  been  that  the  highway  is  expressly  intended, 
inter  alia^  for  the  driving  of  cattle  (Uer^  via,  and  acttis  all  in  one) ; 
that  its  free  use  is  by  common  consent  permitted  to  domesticated 
animals,  such  as  dogs,  so  far  as  they  are  not  known  to  be  vicious; 
and  that  any  one  sustaining  damage  from  a  domestic  animal  on  the 
highway  or  in  a  shop  opening  on  to  a  public  street  must  be  held  to 
have  accepted  the  risks  of  the  road,  and  must  bear  the  loss.  Such 
risks,  however,  are  obviously  more  or  less  preventible,  and  it  there- 
fore seems  inaccurate  and  almost  barbarous  to  call  them  mere 
accidental  attributes  of  the  highway.  In  most  German  and,  I 
believe,  in  other  continental  towns,  these  risks  are  much  diminished 
by  the  rule  that  cattle  must  be  led,  and  not  driven,  through  the 
public  streets.  Why  should  we  not  adopt  some  such  rule  in  our 
own  towns,  while  allowing  greater  freedom  in  the  country  ?  A 
big  dog  may  be  perfectly  good-natured,  and  yet  may  cause  serious 
damage  by  his  uncontrolled  gambols;  or  a  cow  of  unblemished 
character  may,  owing  to  sudden  fright  or  freak,  wreck  a  china- 
shop  or  gore  a  passer-by.     Does  not  justice  require  that  the  loss 
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should  fall  upon  the  owner  of  the  uncontrolled  animal,  and  not 
upon  the  person  injured?  In  other  words,  how  is  the  maximum 
of  liberty  in  the  use  of  the  public  highway  to  be  attained?  Is  it 
by  minimizing  the  risks  of  the  road  for  the  great  majority  of  the 
community,  in  one  or  both  of  the  ways  I  have  suggested ;  or  is  it 
b}'  tolerating  certain  risks  out  of  indulgence  towards  domestic 
animals  and  their  owners  ? 

It  is  now  time  that  I  should  say  a  few  w*ords  in  conclusion  with 
regard  to  the  duties  of  the  profession  upon  which  most  of  you  are 
about  to  enter.  If  you  strive  to  worship  the  goddess  of  Justice 
such  as  I  have  endeavoured  to  depict  her,  if  you  are  prepared  to 
fight  manfully  on  her  behalf  when  occasion  requires,  and  if  you 
can  bear  being  laughed  to  scorn  for  preferring  what  is  right  to 
what  seems  expedient,  your  purses  will  perhaps  not  be  overfilled, 
but  your  career  will  be  a  noble  one.  In  our  own  language  there 
hardly  exists  a  single  law-book  which  treats  of  the  duties  of  a  legal 
practitioner  in  a  philosophical  spirit^  but  in  other  languages  there 
exist  many  such.  The  practical  and  prosaic  British  practitioner 
will  perhaps  be  surprised  to  learn  from  them  that  the  lawyer's 
vocation  is  of  the  nature  of  a  munus  publicum^  "  which  among  all 
enlightened  nations  has  ever  attracted  the  scrutiny  of  the  historian 
and  the  analysis  of  the  philosopher,"  and  that  he  has  important 
duties  to  discharge  towards  the  community  at  large  as  well  as 
towards  his  clients;  and  he  will  be  gratified  to  learn  that  his  office 
is  •*  perhaps  the  most  useful  and  dignified  among  civil  institutions," 
and  that  indeed  "  society  could  not  exist  without  it."  To  the  often- 
maligned  law-agent  and  conveyancer  it  will  afford  consolation 
and  encouragement  to  hear  that  in  Italy,  throughout  the  whole 
history  of  the  profession,  "its  chief  glory  has  consisted  in  its  unex- 
ampled honour  and  fidelity,"  and  that  it  is  possible  (whatever  the 
f)rof ane  may  say  to  the  contrary)  to  combine  a  '*  profound  know- 
edge  of  law  with  a  pure  heart  and  an  upright  spirit."  I  borrow 
these  quotations  from  a  very  interesting  Italian  work  by  Dr. 
Pappafava,  an  Austrian  jurist,  which  came  into  my  possession 
several  years  ago,  and  which  you  will  find  reviewed  in  the  27th 
volume  of  the  Journal  of  Jurisprvdence.  The  learned  author 
(who  has  also  written  a  book  lately  upon  the  notaries  of  Sweden) 
reviews  briefly  no  fewer  than  500  works  relating  to  the  vocation 
of  a  legal  practitioner,  and  his  work  affords  ample  evidence  that 
the  subject  is  capable  of  historical  and  philosophical  as  well  as  of 
practical  treatment.  To  such  lofty  and  noble  ideals  of  our  profes- 
sion I  earnestly  commend  your  attention.  '*  There  is  no  part  of 
the  science  of  law  with  which  we  can  afford  to  dispense,"  says  a 
distinguished  Italian  jurist ;  and,  as  I  have  endeavoured  to  show, 
the  science  and  the  art  of  law,  the  theory  and  the  practice,  the 
history  and  the  philosophy,  are  truly  integral  parts  of  one  indi- 
visible whole.  Let  us,  then,  amidst  the  battle  of  life  and  the 
"  struggle  for  our  rights,"  strive  to  prove  to  our  fellow- men  that 
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we  study,  respect,  and  obey  our  system  of  positive  law,  whatever 
be  its  imperfections,  not  as  being  the  command  of  an  earthly 
sovereign,  but  as  emanating  from  a  higher  and  holier  source, — 
not  as  the  creature  of  expediency,  but  as  the  offspring  of  that 
eternal  Justice  which  we  love  and  revere  as  being  truly  and 
ultimately  "  identical  with  all  the  virtues." 

J.  KiRKPATRICK. 
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IL  Its  Influence  on  the  SuhstarUive  Law  of  Scotland, 

My  next  position  is,  thxU  during  the  progress  of  the  Ancient 
Leagv^^  the  law  of  Scotland  assumed  its  distinctively  Roman 
character. 

"  Before  James  V.  instituted  the  Court  of  Session  in  1532," 
says  an  able  and  accurate  writer,*  "  there  was  no  system  of  juris- 
prudence to  which  the  name  of  Scots  law  could  properly  be 
applied."  In  every  sense  in  which  the  term  jurisprudence  can  be 
understood,  this  assertion  is  true.  The  positive  law  of  Scotland 
was  an  ill-assorted  body  of  feudal  and  canonical  rules,  of  Celtic 
customs,^  of  English  statutes.  In  the  constitution  no  clear  dis- 
tinction between  legislation  and  jurisdiction  was  made : '  the  king 
and  his  council  were  judges,  parliament  was  a  court  of  law.  The 
only  legal  officers  were  "  prolocutors  " — appointed  upon  special 
occasions — and  notaries,  an  unwieldy  body,  "  half  clergy,  half 
lawyers,"  who,  like  the  advocates'  clerks  in  later  times,*  lost  the 
rank  to  which  their  antiquity  entitled  them  by  failing  to  secure 
incorporation  from  the  Crown.  Censorial  jurisprudence  there  was 
none,  and  any  claim  that  Rejiam  Majestatem  can  make  to  the  title 
of  an  expository  treatise  must  rest  on  its  faithful  division  into 
books,  chapters,  and  sections.  Into  the  controversy  as  to  the  date 
of  this  remarkable  work — at  once  the  auctoritas  and  the  literatura 
of  pre-Keformation  Scottish  law — I  shall  not  enter,  but  simply 
observe  that  the  fact  that  such  a  controversy  is  possible,  the  fact 
that  it   is   capable  of  serious  learned  and  ingenious  discussion, 

I  **  Sketch  of  the  History  of  Scots  Law,**  hy  M.  J.  G.  Mackay,  Esq.,  in  the 
Journal  of  Jurisprudence  (1882),  p.  118. 

^  Aa  to  the  Celtic  element,  v.  ante.    Also  Beg.  M^.  iv.,  c  3.  86.  88.  39. 

'  Ritchie's  Essays  on  CanstUutional  Law  and  Forms  of  Process  in  Scotland, 
Even  after  the  institution  of  the  Conrt  of  Session  this  evil  remained.  A  Royal  Com- 
mission  reported  it  "to  be  difficult,  or  even  impossible,  to  separate  the  records  of 
Session  from  those  of  earlier  committees  of  the  legislative  body."  As  to  an  Act  oj 
Sederunt,  18th  Dec.  1613,  '*  thev  could  not  determine  whether  it  was  an  ordinance 
of  the  Lords  of  the  Privy  Council,  or  of  the  Lords  of  Council  and  Session." 

*  Ritchie,  p.  134  et  seq. 
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whether  a  book  of  public  statutes,  subject  by  its  very  nature  to 
every  test  of  internal  and  external  criticism,  was  compiled  in 
the  twelfth  or  in  the  fifteenth  century,  says  very  little  for  the 
progress  that  Scots  law  must  have  made  in  the  interval.  An 
examination  of  Hejiam  Majestatem  itself  strengthens  this  inference. 
Its  author  obviously^  knew  something  of  the  civil  and  canon  laws. 
Let  us  see  how  far  his  methods  were  influenced  by  these.  Now 
in  Sejiam  Majestatem  there  is  no  trace  of  either  the  analysis  or 
the  synthesis  of  the  objects  of  law  for  which  the  Roman  jurists 
were  famous.  Instead  of  an  elaborate  exposition  of  elementary 
principles,  we  have  an  excursus  upon  the  importance  of  '*  arms  " 
and  *'laws"  to  a  king:  substantive  and  adjective  law  are  con- 
stantly confounded :  feudal  rights,  arbitration,  testate  and  in- 
testate successions  are  the  subject-matter  of  a  book'  which 
professes  to  deal  with  procedure :  recognition  and  sale,  mortan- 
cestry  and  procuration  are  treated  together,  while  the  marchet  of 
women  finds  a  place  under  the  law  of  crimes.  It  is  true  that  the 
chapters  upon  covenants  (i.  28.  31)  have  a  Roman  origin.  The 
distinction  drawn  between  pact  and  pollicitation,  the  division  of 
pacts  into  real  and  personal,  lawful  and  unlawful,  possible  and 
impossible,  and  the  examples  illustrating  each  of  these,  are  borrowed 
from  the  14th  title  of  the  Second  Book  of  the  Digest.^  But  how 
little  the  author  of  Rejiam  Majestatem  understood  the  spirit  of 
that  title  such  passages  as  the  following  make  apparent : 

*'  Paction  is  the  consent  of  twa  persons  or  moe  anent  the  giving 

or  receiving  of  anything  (c.  28.  1 ). 
''Ane  paction  is  nocht  when  ane  consent  is  given  anent  ane 
thing  quhilk  is  true,  for  gif  twa  or  more  persons  consent  to 
this  false  proposition — William  is  ane  oxcj  or  to  this  true 
proposition —  William  is  ane  many  sic  ane  consent  is 
nocht  ane  paction  nor  anie  way  obi iga tour,  for  neither 
'         of  the  parties   is   oblissed   to   other   be   sic   ane   consent 

(c.  28.  2). 
"  The  strength  and  force  of  pactions  is  extended  nocht  onelie  to 

the  matters  thereof,  but  also  to  other  persons. 

"We  deceme  and  ordeine  all   pactions  to   be   keiped    quhilk 

are  nocht  to  the  detriment  or  hurt  of  the  saul"  (c.  31. 

1,  2). 

Now,  with  reference  to  these  quotations,  it  may  be  remarked,  that 

the   vincfulum  juris   introducea   in   sec.    2  of  cap.  28  is  a  new 

element   not  included  in  sec.    1,  and  therefore  itself  requiring 

explanation   before  it  can  fairly  be  used  to  distinguish  consent 

from  assent ;  that  this  distinction  is  rendered  quite  unnecessary  by 

1  Cf.  K,  M.  ii.   16.  2 :  "Be  the  canon  law  and  civill  law." 

ii.  15.  10.   Donations  between  husband  and  wife  forbidden,  "that 
they  throw  great  affection  of  mutuall  love  betwixt  them 
apuilzie  not  others  that  they  become  poor  and  beggar." 
Cf.  also  ii.  51.  2. 
«  Bk.  iL  »  De  Pactia, 
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the  definition  of  paction ;  and  that  not  the  slightest  hint  is  given  as 
to  wherein  the  obligatory  "  strength  and  force  "  of  a  paction  lies. 
A  writer  who  treats  of  pacts  without  referring  to  exceptions  can 
have  known  very  httle  of  the  doctrines  of  Roman  law. 

In  1681 — ^a  centary  and  a  half  after  the  establishment  of  the 
College  of  Justice — Lord  Stair  published  his  Institutes  of  the 
Law  of  Scotland.  In  this  great  work,  and  in  the  work  of 
Bankton  and  Erskine,  with  which  it  substantially  agrees,  are  four 
characteristic  features,  not  one  of  which  is  present  in  Rejiam 
Majestatem  :  adoption  of  the  terminology,  incorporation  of  the 
principles,  systematic  pursuit  of  the  methods,  and  allegiance  to  the 
authority  of  the  civil  law. 

The  distinctively  Roman  character  which  the  law  of  Scotland 
had  then  assumed  would  be  easy,  were  it  not  unnecessary,  to 
prove ;  but  while  the  institutional  writers  proclaim  their  obliga- 
tions to  the  civil  law  in  every  page  of  their  works,  they  do  not 
admit  its  authority  without  reserve.  According  to  Stair,  the 
canon  and  civil  law  are  received  in  Scotland  only  so  far  as 
their  principles  are  equitable  and  expedient ;  the  same  opinion  is 
expressed  by  Craig,^ — "  nos  tamen  in  hoc  qualicunque  regno 
Ronianorum  legibus  ita  obligantur  quatenus  legibus  neUuras  et 
rectce  ratiani  coTtgruunt^ 

Now,  while  it  is  no  part  of  my  case  to  maintain  that  the 
authority  of  the  civil  law  in  Scotland  arose,  not  from  its  intrinsic 
excellence,^  but  from  its  being  the  law  of  Rome,  I  remark  that  the 
institutional  writers  repudiate  the  legislative  authority  of  the  civil 
law,  and  insist  upon  the  critical  selection  of  such  of  its  doctrines 
as  accord  with  equity  and  expediency,  chiefly  when  treating  of  the 
canon  law.  Now,  with  regard  to  the  jus  canonicum^  these  two 
facts  are  certain,  that  it  was  the  basis  of  consistorial  law  in  Scot- 
land before,^  and  that  it  was  repudiated  by  Parliament  after,  the 
Reformation.*  But  the  jtis  carumicum  is  in  great  part  derived 
from  the  jv^  civile,  and  therefore  it  would  have  been  inconsistent 
to  deny  the  authority  of  the  one  without  disparaging  the  influence 
of  the  other.  This  view  is  supported  by  the  terms  in  which  Craig 
afterwards  speaks  of  the  civil  law :  "  Et  sane  licet  in  Oallia, 
Germania,  Hispania  et  ipsa  Anglia  non  usque  adeo  Romanis  legibus 

1  Ju8  Feud.,  p.  11. 

*  *'  Jus  Jnstiniani  prescriptum  Ubria  non  eivitatis  tantum  est,  sed  et  gentium  et 
naturse  et  aptatum  sic  est  ad  naturam  univenam  ut  imperio  eztincto  ipsum  jus  dia 
sepultum  surrezertt  tantum  et  in  omnes  se  effuderit  gentes  humanas." — Alberiau 
OentUiSf  De.  J.  B.,  i.  3. 

'  Brodie's  Xote  to  Stair,  p.  26  :  '*  Everything  like  authority  concurs  in  establish- 
ing that  at  the  Reformation  the  principles  of  the  canon  law  in  regard  to  marriage 
constituted  the  basis  of  the  Scots  law  upon  the  subject" 

*  See  "Sketch  of  History  of  Scots  Law,"  by  JB.  J.  O.  Mackay,  Esq.,  Journal 
of  Jurisprudence,  1882. 

(a)  Examination  of  notaries  by  the  Court  of  Session,  1540  (76-78.  71),  1563 

(78.  79). 
(6)  New  regulations  as  to  guardianship  of  minors,  1555  (35.  18). 
(c)  New  ground  of  divorce  (1573.  65). 
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et  juri  civili  pareatar  ferendum  qnorlammodo  est,  quod  ibi  patrisd 
leges  et  consuetudiiies  fere  omnes  scriptis  comprehenduntnr :  apud 
nos  scriptarum  legum  maxima  inopia  et  natnralUer  jus  civile 
sequimur.^* 

Of  the  mighty  chancre  thus  gradually  wrought  in  the  law  of 
Scotland,  the  history  of  legitimation  per  subsequens  matrimonium 
is  an  illustration. 

Sejiam  Majestatem,  copying  the  statute  of  Merton,  declares 
that :  "  albeit  the  child,  gotten  and  borne  as  said  is,  be  the  common 
civill  law  of  the  Romans,  and  be  the  canon  and  pontifical  law  is 
lawful,  nevertheless  conforme  to  the  law  of  this  realme,  he  may 
nae  waies  be  suffied  or  heard  to  claim  anie  heritage  as  lawf ull 
heire.'* 

Dealing  with  the  subject  of  legitimation  (i.  121),  Lord  Bankton 
says, — ^'  When  a  man  owns  himself  father  of  a  child  begotten  out 
of  lawful  wedlock,  and  thereafter  marries  the  mother,  this  is  a 
legitimation  of  the  child  to  all  effects,  as  if  it  had  been  lawfully 
begotten." 

The  change  from  the  English  to  the  Roman  doctrine  of 
legitimation,  herein  described,  was  not  a  transition,  not  a  develop- 
ment, but  a  revolution.  The  principles  on  which  the  two  doctrines 
are  respectively  founded  admit  of  no  compromise.  According  to 
the  English  view,  legitimacy  is  the  effect  of  a  legal  marriage  only, 
the  status  of  a  child  is  thus  irrevocably  determined  by  the  relation 
in  which  its  parents  stood  to  each  other  at  the  date  of  its  birth ; 
and  that  any  subsequent  act  on  their  part  can  reverse  or  modify 
that  relation  is  a  fiction  which  English  law  did  not  and  does  not 
recognise.  According  to  the  Roman  view,  a  distinction  was 
drawn  between  legitimacy  and  legitimation.  The  former  was  the 
effect  of  justce  nuptice^  the  latter  was  the  privilege  of  seniv- 
^ncUrinumium.  In  Roman  society,  the  concubine  occupied,  if  not 
the  honourable  rank  of  a  wife,  certainly  not  the  nameless  position 
of  a  harlot.  From  the  time  of  Augustus  to  the  time  of  Justinian 
(Dig.  25.  7,  cod.  5.  26),  concubinage  was  a  recognised  legal 
institution  in  Rome.^  No  man  who  had  a  lawful  wife  might 
have  a  concubine.  No  man  was  allowed  to  cohabit  with 
another  man's  wife,  or  with  more  than  one  concubine.  The  issue 
of  such  a  union  could  legally  demand  support  from  their  father, 
and  had  the  rights  of  succession  enjoyed  by  lawful  children  as 
regards  their  mother  (Nov.  18.  5,  and  89. 12). 

Of  the  two  mental  elements  which  constituted  a  Roman  marriage, 
— affectio  maritalis  and  affectio  libererUialiSy — the  first  was  obviously 
present  in  concubinage,  was  indeed  implied  in  the  permanent 
cohabitation  which  raised  it  above  mere  stuprum;  the  subsequent 
marriage  of  the  parents  would  create  a  strong  presumption  in 
favour  of  the  existence  of  the  second.  What  other  motive  than 
the  interests  of  their  children  could  they  possibly  havet     The 

>  Mackenzie's  Roman  Law, 
VOL.  XXX.  NO.  CCCLIX.— NOV.  1886.  2  T 
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contraction  of  a  legal  marriap^e  would  not  introduce  tliem  to  any 
fuller  enjoyment  of  each  other  s  society,  would  not  remove  any 
sttiin  upon  their  past  union,  for  that  was  authorized  by  law  and 
sanctioned  by  the  examples  of  Vespasian  and  M.  Aurelius. 

The  civil  law  allowed  to  these  considerations  their  proper  weight, 
and  held  that  children  bom  in  concubinage  should  be  legitimated 
by  the  subsequent  marriage  of  their  parents,  entered  into  for  their 
sake. 

Between  these  two  doctrines  there  is  no  analogy,  much  less 
affinity.  The  one  cannot  be  gradually  shaded  away  into  the 
other.  The  English  view  sacrifices  expediency  to  a  definition: 
civil  law  expands  its  definitions,  and  multiplies  its  legal  relations 
on  grounds  of  expediency.  It  is  clear,  therefore,  that  some  external 
influence  must  have  brought  about  the  change  from  the  doctrine 
of  Rejiam  Majestatem  to  the  doctrine  of  Bankton. 

Now  the  influence  which  wrought  that  change  did  not  proceed 
from  England,  for  Coke,  Finch,  and  Blackstone  reiterate  the 
provisions  of  the  statute  of  Merton,  and  empliasize  and  illustrate 
the  reasoning  of  Glanville.  Nor  was  the  change  facilitated  by 
the  existence  in  Scotland,  as  in  Rome,  of  a  sexual  relation  inter- 
mediate between  marriage  and  fornicati(m ;  for  the  absence  of 
any  positive  evidence  of  the  recognition  of  concubinage  in  Scot- 
land is  more  than  suflicient  to  discredit  an  ingenious  inference 
which  might  be  drawn    from  a  solitary  passage  in  Stat.  Will. 

c.  19  (D— (9)-' 

These  considerations  lead  naturally  to  my  final  position,  viz. 
that  tlie  Roman  basis  on  which  the  law  of  Scotland  is  built  was  laid 
by  the  influence  of  France. 

The  case  admits  of  an  d priori  argument.  There  was  an  analocn% 
amounting  almost  to  an  identity,  between  the  early  laws  of  Scotland 
and  England.  Between  the  fourteenth  and  the  beginning  of  the 
seventeenth  century,  the  law  of  Scotland  lost  its  English  character, 
and  was  remodelled  by  the  law  of  Rome.  This  was  not  an  imitation 
of  any  similar  process  going  on  in  England,  for  there  the  study  of 
the  civil  law  was  soon  confined  to  ecclesiastics,  and  exercised  little 
influence  on  the  formation  and  development  of  the  common  law. 

'  Skene's  Translation  of  Rejiam  Majestatem :  **The  wife  is  nocht  oblisched  to 
accuse  hir  husbaud  nor  to  disclose  his  theft  or  lelonie.  ...  It  is  nocht  to  be  sva 
understood  of  a  servant  or  a  concubine. "  The  view  to  which  I  allude  may  be  stated 
thus  :  This  chapter  deals  with  the  (question,  whether  parties  who  stand  in  a  le^^ 
relation  to  a  criminal  are  liable  to  give  evidence  against  him.  It  puts  the  case  first 
of  a  wife,  then  of  a  ser^'ant,  lastly  of  a  concubine.  If  concubinage  were  not  a  legal 
relation,  it  would  not  be  referred  to  in  this  chapter.  If  the  concubine  were  merely 
in  the  position  of  a  casual  mistress,  no  doubt  as  to  her  liability  to  bear  tiastimouy 
against  her  paramour  could  possibly  arise.  She  is  mentioned  here  because  of  the 
analogy  between  her  status  and  that  of  wife.  Cf.  Bernardi,  HUt  de  Legis  Franc.  ^ 
(p.  159):  "O'est  ici  qu'on  commence  k  distinguer  la  femme  marine  saivant  les 
rites  de  I'^gliae  d'avec  celle  qui  n'est  devenue  6pou8t  que  par  la  simple  cohabita- 
tion avec  son  mari  et  k  laquelle  on  donne  le  nom  de  concubine." 

*'But  I  leave  the  whole  subject"  (as  Cardinal  Newman  would  say)  "to  the 
Theological  School," — among  whose  ancestors  the  institution  flourished. 
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Bat  while  this  revolution  was  being  accomplished  in  the  law  of 
Scotland,   the   jus    oivile   was    silently    becoming   a   subsidiary 
common  law  to  France.    Now  with  no  other  nation  in  Europe 
was  Scotland  so  closely  connected  as  with  France.     From  the 
shadowy  Achsean  League,  in  the  time  of  Charlemagne,  to  the  great 
statute  of  inter-naturalization  in  the  sixteenth  century  (1558), 
the  two  nations  had  been  knit  together  by  the  strongest  public 
and  private  ties.     In  camp  and  in  council  they  had  struggled 
against  a  common  enemy,  for  the  attainment  of  common  ends. 
For  the  preservation  of  Scotland,  France  poured  out  the  wealth 
of  her  treasuries.     To  France  Scotland  fearlessly  entrusted    the 
marriage  of  her  princesses,  the  education  of  her  kings,  the  swords 
and  the  life-blood  of  her  bravest  subjects.     To  say  that  their 
diplomatic  intercourse   was    always    influenced    and    sometimes 
directed  by  sinister  motives,  to  say  that  their  relations  were  often 
strained  and  sometimes  ruptured  by  selfishness  and  passion,  is  but 
to  affirm  that  nations  are  aggregate  bodies  of  men.     I  go  further. 
To  insist  upon  the  national  dissimilarities  of  France  and  Scotland, 
to  attack  the  character  and  conduct  of  those  who  formed  and 
maintained  the  League,  is  but  to  increase  the  difficulty  of  explain- 
ing its  permanence.     Founded  upon  no  immediate  unity  of  race, 
countenanced  by  few  analogies  in  constitution  and  law,  assailed 
by   national  jealousies,  degraded  by  individual  baseness,   it  still 
continued  to    exist,  nay,   survived  its    own  existence,  and  was 
appealed  to  and  believed  in  as  a  theory  long  after  it  had  ceased  to 
be  a  fact. 

Now  the  inference  which  these  observations  justify  is,  that 
the  Ancient  League  thus  survived  the  political  necessity  which 
had  created  and  maintained  it,  because  the  private  ties  between 
France  and  Scotland  were  so  many  and  so  strong.  If  this  be 
so,  if  every  phase  of  private  life  in  Scotland,  every  science  and 
art,  every  profession  and  trade  bears  the  impress  of  France,  there 
is  a  presumption  that  it  was  her  influence  also  which  communi- 
cated to  Scotland  the  terminology,  spirit,  and  principles  of  the 
Roman  law. 

This  presumption  is  not  weakened  by  the  intercourse  between 
Scotland  and  Holland,  which  undoubtedly  subsisted  in  the  seven- 
teenth century.  That  intercourse  was  commercial,  educational, 
religious,  rather  than  political;  it  became  an  appreciable  element  in 
Scottish  history  only  after  the  Reformation,  and  its  effects  upon 
Scottish  jurisprudence  are  known,  viz.  the  naturalization  of  a  few 
Dutch  technical  terms,  the  introduction  of  the  jus  gentiuniy  and 
the  suggestion  to  Stair  of  some  of  the  maxims  of  the  j^ts 
civile} 

That  element  in  the  law  of  Scotland,  whose  origin  is  not 
explained  by  the  influence  of  Holland,  viz.,  the  adoption  of  the 
principles,  the  methods,  and  the  terminology  of  the  Roman  law, 

'  Mackay,  Lift  of  Stair^  pp.  34,  85. 
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most,  by  analogical  and  presumptive  reasoning,  be  attribated  to 
the  influence  of  France.^ 

{To  be  cofUinued.) 


THE  LAW  OF  LIBEL. 


In  tlie  short  passage  which  occurs  in  Stair's  IrustUutes  under 
the  head  "Injury  to  Fame  "  (i.  9.  3),  he  remarks,  after  giving  one 
or  two  illustrations  of  his  subject:  ''Such  actions  upon  injurious 
words  as  they  may  relate  to  damage  in  means  are  frequent  and 
curious  among  the  English ;  but  with  us  there  is  little  of  it  accus- 
tomed to  be  pursued,  tnough  we  own  the  same  grounds,  and  would 
proceed  to  the  same  eflfects  with  them  if  questioned."  What 
Stair  here  says  appears  to  be  borne  out  by  the  scarcity  of  old 
reported  cases  relating  to  libel  or  slander  in  the  Scottish  books. 
Possibly  the  state  of  society  was  too  rude  in  those  days  to  nurture 
the  sensitive  feelings  whicli  originate  actions  for  slander,  or  to 
cause  much  attention  to  be  paid  to  merely  offensive  words.     We 

^  A   FEW  Analogies  between  the  Substaktive  Laws  of  Scotland  akd 

France. 


SUBJECT. 


Putative   Mar- 
riage, 


Legitimation 
per  nU)8.  mair. 


SCOTS  LAW. 


rBEKCH  LAW. 


CANON  OH  CIVIL 
LAW. 


AUowed  (?).  Craig'AUowed.D'Aguesseau.  AUowed.  Deor. 
ii.  18.  21 :  Stair!  iv.     2n  ;     PiUvars  !▼.,  tit.  17,  o. 


ii.    18.    18,    19 ;'  Cauaea    C&ibret.    iii. 
Bell's  Report  of  7 ;    case     of    Pivar* 


a  case,  eta 
Not      originally, 


14. 


Moral  impotsi 
hUUy  of  accesi 
at  exception 
to  "Pater  est 
quern  nupti(E." 
**  Actio  nre- 
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teit  the  abftract 
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Sale    of  public 
offices. 


Not  admitted. 


Allowed.   Inst 
iiL  1,  2  ;  Not. 

89.8. 


di^re. 

Allowed.  Merlin,  B^p. 
K.     M.     ii.    5i:  L^git.,  2.  32,  Nos.  6 
Latterly     Bank*!  and  7. 
ton,  i.  121. 

Not   admitted.    Mer- Admitted.  2>^. 
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of  M.  de  Pont    and 
Madame  Alliot. 
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Admitted.  2  Bank 
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19. 


forbidden. 


ENGLISH  LAW. 


Not  allowed. 
Comyn*s 
Digat^    ii. 
75,76. 

Not  allowed. 
20  Hen.  3. 
9;C!okeLitt. 
244a. 
Admitted. 
Br  acton, 
Fleta.  Brit- 
ton. 

Originally- 
only  as  the 
foundation 
of  a  title  to 
property  or 
a  peerage; 
Afian,       15 

Yes.  Ida 

Forbidden. 
5  te  Edw. 


The  analogy  might  be  carried  further  by  an  examination  of  the  following  heads 
of  law :  clandestine  marriage,  interdiction  of  prodigals,  cessio  bonomm,  oath  in 
litem,  attaebmeiit  for  future  or  contingent  debts,  arrestment  in  security,  reven- 
dication,  diligence  prestable,  set-ofT,  clasSfication  of  treasous,  crimen  raptus. 
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take  It,  the  necessity  for  lawburrows  was  the  pressing  thing,  and 
that  mah'ce  rarely  contented  itself  with  a  mere  recourse  to  evil- 
speaking,  when  a  defective  police  administration  afforded  such 
admirable  opportunities  for  the  use  of  force.  In  one  of  the  oldest 
reported  cases,  that  of  Hill  v.  Sim  (July  27,  1611),  the  slander 
was  founded  upon  an  alleged  threat  *'  to  stick  "  a  neighbour,  and 
burn  his  house. 

It  is  clear  that  slander  was  formerly  with  us,  as  presently 
"among  the  English,"  punished  as  a  crime — reparation  to  the 
injured  person  as  the  sole  object  of  the  proceedings  being  an  idea 
of  later  growth.  Erskine,  writing  in  the  middle  of  last  century, 
says  (iv.  4.  81):  "Verbal  injuries  are  generally  punished  by  a 
pecuniary  fine,  to  be  ascertained  according  to  the  different  condi- 
tions of  the  injuring  and  injured,  and  the  circumstances  of  time 
and  place.  If  the  offender  be  poor,  the  Commissaries  usually 
ordain  him  to  do  penance,  by  making  a  public  recantation  in  the 
church,  or  at  the  church  door."  There  are  no  Commissaries  now, 
and  the  church,  or  even  church  door,  is  no  longer  used  for  such 
purpose.  But  the  competency  of  insisting  upon  a  palinode^  as  the 
public  apology  was  called,  has  been  recognised  in  comparatively 
recent  times.  The  case  of  Tumter  was  decided  so  lately  as  June 
1831,  and  will  be  found  reported  in  9  Shaw,  774.  In  this  case 
the  pursuers,  who  were  innkeepers  in  the  town  of  Ayr,  brought 
an  action  of  damages  for  defamation  against  a  neighbour  before 
the  Sheriff  of  the  county  as  Commissary.  They  concluded  (1) 
for  damages  to  the  amount  of  £100,  to  be  paid  to  themselves  as 
private  pursuers ;  (2)  for  £10,  as  a  fine,  to  be  paid  to  the  Procu- 
rator-Fiscal of  Court;  and  (3)  that  the  defenders  should  be 
ordained  to  appear  in  court,  ''and  repeat  and  subscribe  a 
palinode  or  recantation,  acknowledging  the  foresaid  defamatory 
expressions  to  be  false  and  groundless,  and  to  ask  pardon  for  the 
same;  and  to  be  otherwise  punished  according  to  his  crime, 
conform  to  the  laws  and  daily  practice  of  Scotland,  used  and 
observed  in  the  like  cases."  The  Sheriff  acting  as  Commissary 
apparently  ignored  the  two  last  conclusions  of  the  summons,  but 
found  modified  damages  due  to  the  private  pursuers  in  the  ordi- 
nary fashion.  The  defender  advocated,  and  pleaded  that  this 
action  had  been  brought  in  the  wrong  court  —that  civil  damages 
was  the  main  object  sought,  and  consequently  that  the  Sheriff's 
Ordinary  Court  was  the  proper  tribunal.  He  maintained,  further, 
that  the  palinode  was  the  mere  remnant  of  an  antiquated  form. 
The  respondents,  on  the  other  hand,  contended  that  the  palinode 
was  a  matter  of  daily  practice,  and  were  able  to  quote  a  recent 
Act  of  Sederunt  prescribing  forms.  The  majority  of  the  Court 
sustained  the  respondent's  argument.  Lord  Balgray  said  :  '*  The 
right  to  conclude  for  palinode  is  acknowledged  by  the  law  of  Scot- 
land ;  but  it  is  a  matter  within  the  discretion  of  the  judge  to  say  in 
what  cases  he  will  sustain  that  special  conclusion,  and  decern  for 
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palinode."  The  Lord  President  said:  **I  take  the  same  view-. 
The  action  of  slander  originally  belonged  to  the  Ecclesiastical, 
and  afterwards  to  the  Commissary  Courts.  The  conclusion  for 
palinode  is  still  proper  to  the  Commissary  Court ;  and  although  it 
is  a  question  of  judicial  discretion  when  this  conclusion  ought  to 
be  enforced,  I  can  conceive  many  cases  where  it  may  and  ought 
to  be  so." 

We  are  not  aware  of  anv  more  recent  case  dealing  with  the 
subject.  But  no  express  alteration  has  ever  been  made  in  the 
law,  and  it  may  fairly  be  said  that  it  is  still  competent  to  conclude 
for  palinode.  But  no  judge  would  now  give  effect  to  any  such 
conclusion.  Lord  Balgray  pointed  out  a  strong  objection  to 
the  practice  when  he  said :  "  It  exposes  a  Court  to  the  risk  of 
ordaining  a  man  judicially  to  retract  as  false  a  charge  which  he 
may  conscientiously  believe,  or  even  know  to  be  true,  though  he 
had  no  means  of  proving  it." 

In  the  old  decisions  we  find  two  principles  founded  upon  public 
expediency  and  equity  struggling  for  recognition.  They  have 
ultimately  prevailed,  and  are  embodied  in  the  well-known  pleas  of 
privilege  and  Veritas  coiivicti.  In  the  old  case  of  HUl  v.  Sim^  above 
referred  to,  the  rubric  states  this  question :  "  Whether  a  judicial 
accusation  is  to  be  reputed  a  formal  injury?"  Sim  alleged  that 
Hill  had  threatened  to  stick  him,  and  bum  his  house,  and  he 
brought  an  action  before  the  magistrates  to  procure  the  punish- 
ment of  this  offensive  neighbour.  He  did  not  insist  in  this  action  ; 
whereupon  the  tables  were  turned,  and  Hill  raised  a  process  of 
scandal  against  Sim — not  before  the  local  magistrates,  however, 
but  in  the  Court  of  the  Commissaries  at  Edinburgh,  in  which  he 
sought  a  recantation  of  the  slander.  He  pleaded :  "  It  is  no 
defence  that  it  is  done  judicially  in  a  Court,  for  that  rather 
aggravates  the  guilt,  transferring  it  from  a  verbal  to  a  more 
atrocious  written  injury,  and  spreads  it  more  than  transient  words 
can  do.**  Sim,  on  the  other  hand,  pleaded  :  *'  The  animus  injuriandi 
goes  to  the  essence  of  this  crime,  which  can  never  be  presumed  of 
one  who  applies  to  a  judge  in  a  legal  away."  The  result  of  this 
case  is  thus  quaintly  reported  by  Lord  Fountainhall :  "  The  Lords 
at  first  found  that  what  one  pursued  judicially  could  not  be 
reputed  a  formal  injury.  But  there  being  a  struggle,  many 
contending  it  was  of  a  more  heinous  nature  than  extrajudicial 
calumnies,  they  stopt  the  interlocutor  till  it  were  further  con- 
sidered." Rather  more  than  a  century  later,  there  was  the  case  of 
Dundas  v.  Arhithnot  and  Hope^  in  which  a  party  who  had  been 
committed  for  trial  for  forgery  brought  an  action  of  damages 
against  the  informer,  when  the  latter  took  the  plea  that  he  had 
acted  honafidcy  and  had  good  reason  to  believe  the  pursuer  guilty. 
"  The  Lords  found  the  informer  not  liable  in  damages."  M.  13922. 
In  Ghceme  and  Skene  v.  Cunningham  (March  8,  1765),  M.  13923, 
the  alleged  slander  arose  out  of  an  action  of  divorce,  and  the 
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defence  was  that  the  pursuer  in  that  action  had  been  directed  by 
the  Court  to  name  the  parties  whom  he  believed  to  have  been 
guilty  along  with  his  wife.  The  facts  had  been  referred  to  their 
oaths,  which  were  negative  of  the  reference.  It  was  observed  in 
this  case  that  **  an  adio  injuriainim^  where  there  is  no  patrimonial 
loss,  and  when  the  damages  awarded  are  only  in  solatiumj  must  be 
founded  upon  dolus  malus,''  and  a  distinction  was  drawn  between 
such  a  case  and  one  in  which  patrimonial  loss  was  alleged.  But  it 
was  held  that  the  circumstances  here  were  sufficient  to  infer 
malice,  or,  at  all  events,  that  the  defender  had  acted  rashly,  and 
hence  rendered  himself  liable  in  damages.  In  Warrand  v. 
Falconer  (Nov.  19,  1771),  a  party  who  had  written  a  private  letter 
accnsing  an  inferior  postmaster  to  his  superior  of  improper  official 
conduct,  was  held  liable  in  damnges,  having  declined  to  make  good 
his  charge.  The  report  bears  :  '*  It  was  observed  upon  the  bench 
that  in  cases  of  this  nature,  if  information  had  been  given  in  a 
cool  and  decent  manner,  with  a  view  to  the  public  benefit,  and  to 
get  an  abuse  in  a  public  officer  rectified,  the  animvs  injuriandi 
would  not  be  inferred ;  and  though  the  information  even  had  been 
erroneous,  yet  if  the  informer  had,  upon  some  probable  ground, 
been  misled,  no  action  would  lie."  These  cases  are  sufficient  to 
illustrate  the  fact  that  at  their  dates,  although  there  was  an 
increasing  disposition  to  distinguish  between  wanton  slander  and 
charges  against  a  man's  character  made  in  good  faith,  and  under 
sucii  circumstances  as  would,  in  our  day,  warrant  the  plea  of 
privilege,  there  was  no  very  distinct  understanding  of  the  sound- 
ness and  reasonableness  of  any  such  plea.  Doubtless  the  forma- 
tion of  the  Jury  Court,  and  the  introduction  of  issues,  led  to 
clearer  views  upon  the  subject. 

Turning  now  to  the  subject  of  Veritas  convidi,  we  find  the 
earlier  law  unsatisfactory.  The  authorities  would  rather  point  to 
this,  that  to  the  charge  of  libel  viewed  as  an  offence  against  the 
public,  the  truth  of  the  alleged  slander  could  form  no  valid 
defence.  But  gradually  the  public  interests  came  to  be  lost  sight 
of,  and  injury  to  the  feelings  and  patrimonial  loss  of  the  complainer 
alone  kept  in  view,  the  palinode  and  fine  were  either  not  sought, 
or  if  sought,  not  given,  and  then  it  was  that  the  force  of  the  plea — 
"  what  was  said  is  true " — became  very  strong.  An  excellent 
illustration  of  the  transition  stage  is  afforded  by  the  case  of 
Hamilton  v.  Rutherford  and  Others^  August  10,  1771,  reported  at 
considerable  length  in  Morison,  13924.  Hamilton  was  Provost  of 
Kinghorn,  and  brought  this  action  against  certain  parties  who  he 
alleged  had  brought  a  charge  against  him  of  accepting  bribes. 
The  defenders  affirmed  that  the  pursuer  had  actually  received  the 
sum  of  £800  as  a  bribe  at  a  late  election.  The  Court  refused  to 
allow  a  proof  of  such  an  averment.  Subsequently  the  defender 
waived  his  claim  of  damages,  and  the  case  was  afterwards  debated 
at  great  length  upon  apparently  a  question  of  expenses,  when  the 
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propriety  of  the  course  followed  by  the  Coart  seems  to  have  been 
freely  discussed.  The  pursuer  founded  upon  the  maxim,  Veritas 
convicii  non  excusat^  and  maintained  that  at  all  events,  where  an 
accusation  had  been  promulgated  animo  xnjuriandiy  this  principle 
applied.  He  seems  to  have  been  conscious,  however,  that  the  law 
of  England  was  against  him,  but  founded  strongly  upon  that  of 
Scotland.  The  defenders  founded  mainly  on  the  fact  that  the 
pursuer  was  not  suing  in  a  criminal  court  ad  vindictam  ptMicam. 
The  Scottish  Institutional  writers,  they  maintained,  favoured  the 
conclusion  that  the  plea  of  Veritas  convicii  "  was  rejected  only  on 
the  criminal  suit  or  conclusion  for  punishment;"  but  when  a 
party  demanded  damages  upon  account  of  a  supposed  injury  done 
to  his  character  by  defamatory  words,  it  would  be  most  unreason- 
'  able  to  give  him  damages  if  the  words  were  really  true.  The 
result  of  this  case  would  indicate  that  the  Court  had  refused  to 
allow  a  proof  rather  too  hastily.  **  They  were,"  w^e  are  told,  '*  of 
opinion  that  when  the  actio  injuriarum  was  pursued  ad  criminaltm 
effect umj  the  maxim  quod  Veritas  convicii  non  excusai  strictly  applied ; 
so  that  the  only  difference  upon  the  bench  was  to  the  application, 
in  cases  like  the  present,  where  a  conclusion  merely  for  damages 
was  insisted  on.  Several  judges  of  high  authority  gave  their 
opinion  that,  in  a  civil  action,  the  Veritas  convicii  was  entitled  to 
deep  regard,  and  that  if  it  did  not  entirely  exculpate  where  there 
was  an  animus  injuriandi,  it  would,  at  all  events,  operate  an 
alleviation.  The  majority,  however,  thought  that  in  the  present 
case  the  Veritas  contncii  could  not  be  proponed  in  defence ;  but  in 
giving  this  opinion  they  were  much  swayed,  and  considered  them- 
selves as  in  some  measure  tied  down  b}*  the  previous  final  inter- 
locutor, by  which  a  proof  on  that  head  had  been  refused."  We 
may  infer  from  the  above  decision  the  state  of  our  law  about  a 
century  ago  upon  this  subject  to  have  been  as  follows : — Criminal 
actions  for  slander,  although  competent,  were  almost  unknown, 
and  fast  becoming  obsolete.  When  nuch  were  brought,  the  truths 
of  the  alleged  libel  could  not  avail  the  accused.  But  Veritas 
convicii  wholly  excused  in  all  cases  in  which  malice  was  not 
proved  or  inferred ;  in  other  words,  in  such  cases  as  would  now 
fall  under  the  modern  rule  of  pinvilege.  As  to  its  precise  effect  in 
cases  of  accusations  maliciously  made,  there  was  some  doubt,  but 
damages  would  always  be  modified  if  the  Veritas  were  established. 

In  two  later  cases — those  of  Cluilmers  v.  Douglas  (1785,  Af. 
13,939)  and  Peat  v.  Smith  (1793,  M.  13,941)— we  find  the  Court 
occupied  in  restricting  and  defining  the  kind  of  proof  to  be  allowed 
in  support  of  the  plea  of  Veritas  convicii.  In  the  latter  case,  it  was 
observed  on  the  bench,  *'  a  proof  of  the  Veritas  convicii  can,  in  no 
case,  be  allowed  in  general  terms."  But  as  specific  circumstances 
are  here  stated,  they  may,  if  proved,  alleviate  the  defence,  or 
altogether  exculpate  the  defender. 

Perhaps  the  most  lucid  summary  of  the  history  of  our  law 
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relating  to  tliis  doctrine  of  Veritas  convicii  is  to  be  found  in  the 
judgment  Lord  President  Inglis  gives  when  Justice-Clerk  in  the 
case  of  Mackellar  v.  Duke  ofSutherlandy  22  D.  222.  It  is  startling 
to  find  the  competency  of  the  plea  of  Veritas  convicii  even  ques- 
tioned so  lately  as  the  year  1859.  The  pursuer  here  seems  to 
have  denied  the  right  to  prove  the  truth  of  every  statement  which 
might  be  complained  of  as  a  slander,  and  attempted  to  draw  a 
distinction  which  the  judges  refused  to  sanction.  The  Lord 
Justice-Clerk  was  of  opinion  that  not  until  1755  had  the  Court 
of  Session  dealt  with  such  actions  of  damages  as  a  court  of  radical 
jurisdiction.  Prior  to  that  date  they  had  been  brought  before  it 
in  the  form  of  appeals  from  the  various  Commissaries.  Keferring 
to  the  cases  which  had  been  decided  between  that  date  and  the 
introduction  of  trial  by  juiy  in  civil  causes,  he  says:  "  It  is  impossible 
to  read  the  reports  of  them  without  being  satisfied  that  the  judges 
of  the  day  were  dealing  with  a  subject  which  was  in  some  degree 
strange  to  them,  and  in  the  handling  of  which  they  were  very 
much  embarrassed  by  rules  imported  from  the  Commissary  Court, 
founded  partly  on  principles  of  criminal,  and  partly  on  principles 
of  ecclesiastical  law  and  practice  totally  inapplicable  to  a  pure 
action  of  damages  pursued  ad  civilem  effectum  solummodoJ^  In 
illustration  of  this  remark,  he  quotes  from  Lord  Hailes'  report  of 
the  case  of  Hamilton^  in  which  President  Dundas  says:  ^'I 
formerly  inclined  to  the  doctrine  that  no  damages  could  bo  awarded 
when  the  fact  was  true.  I  have,  however,  so  imbibed  the  doctrine, 
Veritas  convicii  turn  excusat^  that  I  know  not  how  to  cast  it  out." 
Another  judge  (James  BoswelKs  father)  had  greater  courage. 
*'The  maxim,"  he  said,.'*  has  been  sucked  in  with  our  nurses'  milk, 
yet  now  it  seems  erroneous  as  generally  understood.  The  error  has 
arisen  from  not  distinguishing  the  criminal  action  from  the  civil. 
When  a  man  comes  to  sue  tor  damages,  in  which  case  only  this 
Court  has  jurisdiction,  the  maxim  does  not  apply.  Here  the 
defenders  offer  to  prove  their  assertion  to  be  true,  and  consequently 
no  damages.'' 

As  to  the  later  cases,  the  Lord  Justice-Clerk  goes  on  to  remark  : 
''  No  disrespect  is  intended  to  our  eminent  and  learned  predecessors 
in  saying  that  in  not  one  of  these  cases  is  the  judgment  (sometimes 
sustaining  the  defence  of  Veritas^  sometimes  refusing  to  entertain 
it)  based  on  any  consistent  and  intelligible  principle  by  the  judges 
(generally  a  majority  only)  on  whose  opinion  the  judgment 
proceeds.*' 

This  case  of  MackeUar  may  be  held  to  have  decided  beyond  all 
question  the  right  of  the  defender  in  every  such  action  of  damages 
to  aver  and  to  prove  if  he  can  the  truth  of  the  alleged  libel. 

Another  error  into  which  our  older  lawyers  seem  to  have  fallen, 
consisted  in  esteeming  mere  ridicule  as  constituting  a  valid  claim 
to  damages  on  the  part  of  the  person  made  the  object  of  it. 
Thus  Erskine  (iv.  4.  80)  says :  "As  one  may  be  sensibly  hurt  by 
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reproachful  words,  though  they  shoald  have  no  tendency  to 
blacken  his  moral  character,  sarcastical  nicknames  and  epithets, 
or  other  such  strokes  of  satire,  are  accounted  injurious,  and  even 
twitting  one  with  the  deformity  of  his  person  or  other  natural 
defect  when  it  is  accompanied  with  any  ill-natured  expression  tiiat 
may  place  him  in  a  ridiculous  light;  though  it  is  agreed  by  all  that 
infirmities  of  that  sort  imply  no  real  reproach  either  in  themselves 
or  in  the  just  opinion  of  mankind." 

Take  the  amusing  case  of  the  Preses  and  Society  of  Solidtars  v. 
Bobertson  (1781,  M.  13935),  a  case  which  has  almost  a  classical 
interest,  arising  out  of  the  fact  that  the  illustrious  Samuel  Johnson 
was  consulted  on  behalf  of  the  defender  by  their  counsel  Boswell. 
This  Society  had  recently  obtained  a  charter  from  the  Crown,  of 
which  apparently  they  were  very  proud.  It  gave  them  the 
exclusive  right  of  pleading  and  conducting  cases  before  the 
Inferior  Courts  of  Edinburgh,  "the  Honourable  Faculty  of 
Advocates  excepted."  But  they  had  not  long  enjoyed  the 
privilege  before  jealousy,  or  possibly  merely  idle  humour,  prompted 
the  following  squib  in  the  Edinburgh  Gazette:  **A  correspondent 
informs  us,  that  he  hears  the  worshipful  S(x:iety  of  Chaldeans, 
Cadies,  or  Running  Stationers  of  this  city  are  resolved,  in  imita- 
tion and  encouraged  by  the  singular  success  of  their  brethren  of 
an  equally  respectable  Society,  to  apply  for  a  charter  of  their 
privileges,  particularly  of  the  sole  privilege  of  procuring,  in  the 
most  extensive  sense  of  the  word,  exclusive  of  chairmen,  porters, 
penny-po-t  men,  and  all  other  inferior  ranks — their  brethren  the 
R — ^y — 1  S — 1 — rs,  alias  P^-c — rs  l)efore  the  Inferior  Court  of 
this  city  always  excepted.  Should  the  worshipful  Society  be 
successful,  they  are  further  resolved  not  to  be  puffed  up 
thereby,  but  to  demean  themselves  with  more  equanimity  and 
decency  than  tlieir  R — ^y — 1  learned  and  very  modest  brethren 
above  mentioned  have  done  upon  their  late  dignification  and 
exaltation/'  This  feeble  joke,  if  indeed  it  is  worthy  of  that  name, 
actually  formed  the  subject  of  an  action  before  the  Superior 
Courts,  in  which  it  was  unsuccessfully  pleaded — (l)that  a  corpora- 
tion had  no  feelings  to  injure,  and  (2)  that  a  jeu  d*esprit  should 
not  be  made  to  bear  a  malicious  meaning.  The  Lord  Ordinary  was 
a  great  man,  the  learned  Lord  Hailes,  whose  name  is  ever  spoken 
of  in  Scotland  with  respect  Nevertheless,  on  this  occasion,  he 
issued  one  of  the  feeblest  interlocutors  which  ever  came  forth 
from  the  Court  of  Session,  in  which  he  found  ^'  that  the  para- 
graphs in  the  newspaper  entitled  the  Edinburgh  Gazette,  on  which 
the  present  action  is  founded,  are  not  capable  of  an  inofiensive 
sense,  but  however  dull  and  ill-expressed  are  malicious ;  that  they 
tend  to  expose  to  ridicule  and  contempt,  and  to  vilify  a  Society 
established  by  grant  from  the  Sovereign."  The  allasion  to  the 
Sovereign  suggests  the  well-known  story  of  the  regimental  breeches. 
Common  sense  seems  to  have  prevailed  at  first  amongst  the  "  Auld 
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Fifteen,"  for  upon  the  defenders  reclaiming,  the  action  was  dis- 
missed. But  the  Solicitors  had  their  turn,  and  finally  obtained 
success,  whether  due  to  a  respect  for  the  Sovereign  or  some  other 
cause,  we  know  not.  What  a  flood  of  light  does  even  the  brief 
report  of  this  case,  with  which  Morison  has  favoured  us,  throw 
upon  the  SQcial  and  legal  life  of  Edinburgh  a  century  ago, — the 
fussy  procurators  into  whose  dreams  the  idea  of  a  Law  Agents 
Act  had  never  entered — the  cadies  and  chairmen — the  majestic 
loyalty  of  the  judge  discovering  a  lurking  treason  in  this  dreariest 
of  jokes,  and  finally  the  wavering  Inner  House. 

Uoming  now  to  modern  times,  let  us  see  what  light  has  been 
thrown  upon  this  subject  of  Libel  by  the  decisions  of  the  last 
twenty  years.  And  first  we  shall  notice  the  cases  in  which  the 
action  has  been  thrown  out  as  irrelevant.  These  are  not  numerous, 
which  is  perhaps  a  satisfactory  proof  of  the  growth  of  common 
sense.  They  fall,  we  think,  under  two  heads.  There  are  cases 
which  have  been  irrelevantly  stated  defective  in  the  manner  of 
setting  forth,  and  there  are  others  in  which  the  words  or  expres- 
sions used  have  been  held  not  to  amount  to  slander. 

With  regard  to  the  first  head,  although  a  libel  has  ceased  to  be 
dealt  with  amongst  us  as  a  crime,  nevertheless  somewhat  of  the 
precision  of  the  criminal  indictment  is  still  required  in  framing 
the  case  to  be  laid  before  the  Court.  The  aefender,  like  the 
accused,  is  entitled  to  have  the  charge  clearly  and  definitely 
stated,  so  as  to  enable  him  to  know  distinctly  upon  what  he  is  to 
join  issue.  In  the  case  of  Bisset  v.  JEcclesfidd,  May  21,  1864, 
2  Macp.  1096,  there  were  two  issues  lodged.  One  of  these  related 
to  an  alleged  slander  uttered  on  ten  specified  days  in  April,  *'  or 
on  one  or  more  of  the  days  of  that  month,"  within  Newhaven  and 
its  immediate  neighbourhood,  in  presence  of  ten  persons  named, 
**or  of  one  or  more  of  the  said  persons."  This  was  held  too 
vague.  The  Lord  Justice-Clerk  said,  "In  the  present  case  what 
are  we  asked  to  do?  There  are  ten  separate  days,  and  ten 
separate  persons  in  whose  hearing  the  slander  was  uttered,  and 
the  locus  specified  is  the  entire  village  of  Newhaven.  We  must 
take  all  these  circumstances  and  consider  them  in  combination. 
The  days  being  followed  by  the  words  *  or  on  one  or  more  of  said 
days,'  and  the  persons  by  the  words,  '  or  in  the  presence  and  hear- 
ing of  one  or  more  of  said  persons.'  Suppose  the  slander  was  only 
uttered  once,  and  it  was  the  pursuer's  object  to  prove  the  single 
utterance,  see  the  defender's  position  at  the  trial.  All  his  infor- 
mation is,  that  on  one  or  other  of  the  days,  and  in  presence  of  one 
or  other  of  the  persons  named,  he  uttered  this  slander  in  some  part 
of  Newhaven.  To  allow  this  would  be  to  allow  the  pursuer  to 
wrap  up  the  facts  of  his  case  so  as  to  put  the  defender  in  a  most 
unfair  position."  The  second  issue  related  to  a  complaint  made 
to  a  procurator-fiscal.  In  the  issue  itself  this  ofiicial  was  named, 
but  the  averment  on  record  merely  referred  to  him  by  a  descrip- 
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tion  of  his  office.  It  was  held  that  the  want  of  specification  in 
the  record  could  not  be  amended  by  inserting  fuller  particulars  in 
the  issue  founded  upon  that  record. 

In  Stephen  v.  Patersan,  March  1,  1865,  3  Macp.  571,  the  Court 
refused  an  issue  when  the  slander  was  alleged  to  have  been  con- 
tained in  a  certain  letter  which  the  pursuer  had  unsuccessfully 
tried  to  recover  by  means  of  diligence.  The  Lord  President 
remarked,  "  I  know  of  no  case  where  an  issue  for  written  slander 
has  been  allowed  without  a  statement  of  the  contents  of  the 
writing." 

The  cases  are  perhaps  more  numerous  in  which  the  matter 
complained  of  was  held  insuflicient  to  infer  a  charge  of  slander. 
There  is  the  case  of  Jameson  v.  JSanthrane^  June  13,  1873, 
11  Macp.  703,  in  which  the  First  Division  decided  that  the  words 
"  damned  puppy  '*  were  not  actionable.  The  Lord  President  said, 
''  I  do  not  think  that  it  has  ever  been  proposed  to  recover  damages 
for  calling  a  man  a  puppy.  The  addition  of  the  other  wonl  merely 
expresses  the  intensity  of  the  speaker's  feelings.  The  question 
therefore  is,  whether  the  word  *  puppy  *  is  actionable.  It  merely 
expresses  contempt.  But  it  is  not  every  expression  of  contempt 
which  is  actionable."  Lord  Deas  characterized  the  adjective  made 
use  of  in  this  case  as  a  profane  word  prefixed,  to  which  no  one 
assigns  any  meaning  at  all.  *^  As  for  the  substantive,"  he  says,  '*a 
*  pup '  or  *  puppy '  is  not  always  an  offensive  animal,  and  on  the 
contrary  it  is  sometimes  an  object  of  affection.  The  word  becomes 
offensive  only  in  consequence  of  certain  conventional  but  varying 
meanings  attached  to  it  when  applied  to  a  man.  In  short,  it  is  not 
a  word  which  is  necessarily  slanderous." 

The  earlier  case  of  Broomjield  v.  Oreig,  March  10,  1868, 
6  Macp.  563,  affords  a  decision  which  it  is  not  easy  to  reconcile 
with  others  still  to  be  recognised  as  authorities.  The  defender,  a 
doctor  in  Queensferry,  was  alleged  to  have  said  of  and  concerning 
the  pursuer,  a  baker  in  the  same  town,  that  the  latter  baked 
bread  which  was  injurious  to  its  consumers,  that  it  was  poisonous 
and  unfit  for  human  food,  and  that  it  would  benefit  the  defender's 
business  as  a  surgeon  if  the  pursuer  was  allowed  to  continue 
baking  such  bread.  The  pursuer  framed  issues  upon  these  state- 
ments, averring  malice  and  want  of  probable  cause.  With  these 
issues  the  Lord  Ordinary  (Barcaple)  was  satisfied,  and  thought 
an  innuendo  unnecessary,  there  being  such  a  slander  of  a  trades- 
man in  his  trade  as  entitled  him  to  seek  reparation.  It  is  difficult 
to  imagine  indeed  a  more  severe  accusation  against  a  man  in  his 
business  capacity,  or  one  more  calculated  to  cause  him  patrimonial 
loss,  even  assuming  that  the  word  *'  poisonous  "  is  not  to  be  taken 
in  a  literal  sense.  What  is  implied  is,  that  nothing  but  physical 
discomfort  and  medical  expenses  could  follow  from  consuming  the 
pursuer's  bread.  But  the  Inner  House  rejected  the  issues  not- 
withstanding.    The  Lord  President  said:  "It  would  be  a  very 
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serious  doctrine  for  society,  if  sucli  statements  were  held  to  be 
defamatory  so  as  to  found  an  action  of  damages.  If  a  man  is  of 
opinion  that  the  bread  baked  by  a  particular  baker  is  bad,  he  is 
not  only  entitled  to  leave  off  taking  it  himself,  but  he  may  recom- 
mend his  friends  to  do  the  same ;  and  he  has  no  better  way  of 
doing  so  than  by  saying  that  he  thinks  the  bread  is  unwholesome. 
As  to  the  second  issue,  that  only  differs  from  the  others  in  this 
respect,  that  the  words  in  it  are  '  poisonous  and  unfit  for  human 
food.'  Now,  if  the  pursuer  had  been  prepared  to  say  that  these 
words  were  used  as  meaning  that  the  bread  was  calculated  instantly 
to  destroy  human  life,  that  would  have  been  an  allegation  of  a 
different  kind  from  the  others ;  but  it  was  conceded  in  argument 
that  nothing  more  was  intended  than  to  convey,  by  a  strong  form 
of  expression,  the  idea  that  the  bread  was  unwholesome.''  Lord 
Deas'  opinion  seems  to  have  been  influenced  by  the  fact  that  the 
defender  and  pursuer  were  not  rivals  in  trade.  Lord  Ardmillan 
remarked :  ''  It  would  be  a  strong  thing  to  say  that  people  who 
had  eaten  the  bread  were  not  entitled  to  express  an  opinion  of 
that  kind."  In  this  case  the  pursuer  was,  however,  allowed  an 
issue  founded  upon  another  remark  of  the  defender's,  to  the  effect 
that  he  would  probably  have  the  pursuer's  premises  examined; 
that  if  adulterated  bread  or  flour  was  found,  it  might  be  seized 
and  disposed  of.  Lord  Deas  dissented  upon  two  grounds, — first, 
that  the  remark  did  nothing  more  than  imply  a  suspicion  which 
was  insufficient  to  found  an  innuendo ;  and  second,  that  even  to 
charge  the  pursuer's  flour  with  being  adulterated  was  not  action- 
able, it  being  merely  equivalent  to  the  other  remarks  as  to  which 
issues  had  been  disallowed.  '*  If  the  bread,"  he  says,  "  was 
unwholesome,  it  must  have  been  adulterated  in  the  sense  that  it 
was  not  innocent  so  far  as  its  effect  was  concerned."  If  this  was 
Lord  Deas'  construction  of  the  defender's  meaning,  the  decision 
which  he  came  to,  refuse  all  the  issues,  seems  strange  indeed.  It 
is  difficult  to  imagine  a  clearer  case  of  libel  than  an  accusation 
made  against  a  tradesman  of  selling  adulterated  articles  in  the 
course  of  his  business. 

In  the  case  of  Dun  v.  Bain,  Jan.  24,  1877,  4  Eel.  317,  an  issue 
was  allowed  under  the  following  circumstances.  In  a  newspaper 
article  there  appeared  a  description  of  a  certain  farm,  which  the 
writer  professed  to  have  revisited  after  a  long  absence.  Every- 
thing about  it  was  described  as  being  in  a  disgraceful  condition, 
and  it  was  said  that  such  devastation  would  never  have  been 
wrought  had  the  "  keeping  of  the  place  been  entrusted  to  honest, 
careful,  and  persevering  hands."  The  farmer  was  not  named. 
He  brought  an  action  of  damages,  and  was  allowed  by  the  majority 
of  the  Court  an  issue  in  these  terms: — ''Whether  the  said  article, 
or  part  thereof,  is  of  and  concerning  the  pursuer,  and  falsely  and 
calumniously  represents  the  pursuer  as  being  dishonest,  or  makes 
similar  false  and  calumnious  representations  of  and  concerning 
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the  pursuer,  to  his  loss,  injury,  and  damage."  It  is  clear,  from 
the  terms  of  the  issue,  that  this  inference  of  dishonesty  alone 
rendered  the  article  a  relevant  ground  of  action.  Now,  in  JBroam- 
field! s  case  the  Court  had  refused  to  read  "  poisonoas  "  in  a  literal 
sense.  Why  take  the  word  "honest"  in  that  sense?  As  Lord 
Shand,  who  formed  the  minority,  remarked :  **  That  phrase  occurs 
when  the  neglect  of  the  farm  is  the  only  subject  of  observation  or 
discussion,  and,  in  my  opinion,  by  no  straining  can  it  be  read  as 
meaning  more  than  that  the  farm  was  not  honestly  or  diligently 
laboured ;  or,  in  other  words,  that  care,  perseverance,  and  honest 
labour  were  wanting  to  have  it  in  a  state  of  proper  cultivation." 

In  order  to  make  the  averment  of  an  accusation  relevant  to  found 
an  action  for  libel,  there  must  be  a  distinct  assertion  that  the  words 
used  are  false.  The  case  of  Campbell  v.  Ferguson,  Jan.  28,  1882, 
9  Ret.,  affords  a  good  illustration  of  this.  Here  the  defender  had 
in  a  letter  to  a  newspaper  accused  the  pursuer,  who  was  a  clergy- 
man, of  neglecting  his  parish  by  absenting  himself  from  it  The 
pursuer  did  not  aver  that  the  statement  of  fact,  upon  which  the 
defender's  observations  were  founded,  was  false,  but  charge<l 
them  with  falsely,  calumniously,  and  maliciously  representing  and 
insinuating  neglect  of  clerical  duty.  The  Lord  President  pointed 
out  that  the  Court  were  entitled  to  assume  that  the  facts  of  the 
case  were  so  stated  by  the  defender.  "  What  then,"  he  asks,  **  is 
the  position  of  the  pursuer  if  that  is  so  t  He  comes  into  Court 
saying,  'I  admit  that  I  went  away  without  providing  a  substitute, 
that  I  did  so  withont  communicating  with  the  presbytery ;  and 
therefore  I  complain  that  you  have  said  that  what  I  have  done 
was  a  neglect  of  duty,  and  was  conduct  unbecoming  of  a  minister, 
and  deserving  of  censure.'  I  think  that  that  is  utterly  irrelevant. 
I  do  not  say  that  it  is  a  bad  innuendo ;  on  the  contrary.  But  no  man 
can  come  into  Court  only  on  an  innuendo ;  he  must  have  a  state- 
ment that  the  statements  complained  of  are  false." 

In  the  case  of  M'NeUl  v.  Forbes,  May  18,  1883,  10  Ret.  867,  we 
Iiave  another  instance  of  the  Court  refusing  to  attach  a  libellous 
meaning  to  a  word  which  admitted  of  an  innocent  interpretation. 
When  from  the  whole  facta  and  circumstances  it  would  appear 
that  the  expression  was  used  in  that  innocent  sense,  and  under- 
stood to  be  so  used  by  those  who  heard  it.  Lord  Young  said:  "I 
quite  agree  that  the  question  is,  not  what  the  defender  meant,  but 
what  persons  hearing  his  language  might  reasonably  believe  him 
to  mean.  The  worst  of  all  slander  is  when  the  person  uttering 
it  does  not  mean  what  he  says,  knows  it  is  not  true,  but 
desires  that  those  who  hear  him  should  believe  it.  But  it  is  a 
material  step  to  ascertain  what  the  speaker  intended  his  hearers  to 
understand." 
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Time  was  when  law  naturally  linked  itself  to  literatnre,  and  the 
sound  lawyer  might  blamelessly  be  the  brilliant  essayist  or  the 
caustic  reviewer.  But  now-a-days  legal  luminaries  are  somewhat 
alarmed  at  any  rumour  which  hints  at  their  familiarity  with  the 
Muses.  Indeed,  the  literary  lawyer  might  safely  disburden  himself 
of  a  Treatise  on  Insucken  Multures,  or  an  Essay  on  the  Effects 
of  the  Norman  Conquest  on  Udal  Rights ;  but  it  would  almost 
form  a  relevant  ground  for  an  action  of  damages  should  any  one 
knowingly  and  maliciously  assert  of  a  practising  lawyer  that  he 
had  given  to  the  world  a  volume  of  pr)ems  or  a  novel.  A  fama 
damosa.  to  the  effect  that  a  member  of  the  bar  habitnallv  courted 
the  Muses,  would  be  sufficient  to  wreck  the  best  established  prac- 
tice— unless,  of  course,  it  were  the  decorous  wooing  which  is 
implied  in  the  compiling  of  legal  treatises.  Votaries  of  the  law 
must  look  about  them  for  some  less  reprehensible  occupation  on 
which  they  may  wreak  their  surplus  energies. 

It  will  scarcely  surprise  any  one  at  all  familiar  with  our  law 
courts  to  be  told  that,  with  a  decreasing  volume  of  business,  and 
an  increasing  number  of  practitioners,  the  aggregate  amount  of 
unemployed  energy  at  tne  bar  alone  is  a  rapidly  increasing 
quantity.  This  energy  must  be  employed,  or  rust,  and  the 
general  disposition  on  the  part  of  its  possessors  is  unmistake- 
ably  to  prefer  the  former  alternative.  We  imagine  that  those 
members  of  other  branches  of  the  profession,  who  urge  the  expe- 
diency of  according  equal  privileges  of  pleading  and  practising  to 
all  legal  practitioners,  do  not  in  the  least  realize  how  much  surplus 
energy  would  be  set  free  to  take  a  share  in  work  from  which 
advocates  are  now  debarred.  From  literature — the  natural  resort 
of  an  educated  man — the  young  counsel,  waiting  for  business,  is 
practically  shut  out,  unless  he  renounces  once  and  for  all  his  hopes 
of  practising — not  only  for  the  reason  already  suggested,  but  for 
this  also,  that  Literature  herself  has  now  become  jealous  of  a 
divided  allegiance.  To  what  occupation  can  the  young  lawyer 
betake  himself,  while  he  is  waiting  for  the  day  to  dawn  on  which 
(to  borrow  the  striking  metaphor  of  an  Irish  M.P.)  the  sunstroke 
of  professional  success  will  pour  down  on  him  ?  Legal  studies  can 
hardly  absorb  his  whole  time,  unless  his  ambition  is  to  become  a 
mere  digest  of  decisions,  or  a  walking  repository  of  statute  law. 
A  belief  in  the  ^^ Homo  sum^^  demands  something  more  than 
legal  lore.  Is  there  any  occupation  which,  while  affording  a  plea- 
sant change  from  legal  studies,  is  nevertheless  sufficiently  cognate 
thereto  to  enable  him  to  avoid  those  suspicions  which  might  blight 
his  professional  prospects  ? 

To-day  the  usual  resort  of  the  active  unemployed  at  the  bar  is 
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politics,  and  perhaps  in  no  direction  can  their  energies  better  find 
scope.  But  here  we  must  enter  a  caveat  against  being  understood 
to  refer  exclusively,  or  even  mainly,  to  party  politics.  Almost  the 
sole  work  which  at  present  lies  to  the  hand  of  the  young  politician 
is  the  advancement  of  this  party  or  that.  Even  in  this  respect 
matters  stand  on  a  very  different  footing  from  that  on  which  they 
were  twenty  or  thirty  years  ago.  •We  suppose  that  many  a  Lord 
Advocate  or  Solicitor-Greneral  had  never  in  his  life  made  a  political 
speech  before  he  stood  for  his  first  constituency.  One  may  safely 
assert  that  no  such  statement  will  be  possible  regarding  the 
occupants  of  these  posts  during  the  next  twenty  or  thirty  years. 
Scarcely  has  the  intrant  blossomed  into  the  proud  glory  of  wig 
and  gown,  before  his  energies  are  enlisted  in  the  service  of  his 
political  party.  Some  learned  brother,  believed  to  be  deep  in  the 
secrets  of  his  party's  organization,  links  arm-in-arm  with  the  new- 
comer, and  asks  him,  Would  he  like  to  address  a  meeting  of  the 
John  o'  Groat's  Conservative  Association?  or,  Would  he  be  so 
kind  as  to  deliver  a  political  speech  to  the  Liberal  electors  of  the 
Mull  of  Galloway  ?  This  is  all  very  well  in  its  way,  and  no  doubt 
such  meetings  edify  both  speakers  and  hearers,  though  we  8usp*»ct 
that  the  balance  of  gain  is  not  unfrequently  with  the  former.  But 
unless  Mr.  Briefless  Junior  is  in  a  position  to  contemplate  a  career 
in  the  House  of  Commons,  we  doubt  much  whether  such  efforts 
have  much  value  politically.  They  may  aid  his  party.  We  sus- 
pect they  usually  give  Mr.  B.  J.  some  useful  hints  in  the  matter 
of  platform  speaking.  But  we  confess  to  having  our  doubts 
whether  the  country  at  large  is  much  richer. 

However  valuable  party  may  be  as  a  political  instrument,  it 
cannot  be  too  often  repeated  that  politics — the  practical  task  of 
government — is  something  veiy  much  higher  than  a  question  of 
party  loss  or  gain.  Recent  events  have  been  of  immense  value  in 
this  respect  alone,  that  they  have  helped  to  shatter  the  notion, 
which  was  becoming  so  alarmingly  prevalent,  that  a  man's  con- 
science owed  allegiance  to  party  first,  and  to  country  afterwards. 
But  they  have  also  shown  how  unmistakeably  the  arena  of  political 
discussion  is  being  transferred  from  St.  Stephen's  to  the  countn'. 
The  decision  of  constitutional  questions  is  now  coming  to  be 
affected  far  more  powerfully  by  the  influences  which  are  brought 
to  bear  on  the  intelligence  of  the  voters,  than  by  the  opinions  of 
individual  members  of  Parliament.  The  press  and  the  platform 
have  now  a  far  larger  share  in  the  government  of  our  country 
than  they  have  ever  had  ;  and  we  must  unhesitatingly  accord  the 
first  place  to  the  press.  Men  seldom  go  to  a  political  meeting  to 
be  convinced.  They  go,  for  the  most  part,  with  their  minds  made 
up  to  support,  or  to  oppose,  or  barely  to  tolerate  the  speaker. 
Even  in  friendly  argument  most  men  are  ashamed  to  confess  that 
they  are  convinced.  But  give  a  man  his  newspaper,  or  a  pamphlet, 
or  a  book.     As  he  reads  them  and  discusses  them  with  himself, 
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you  catch  him  off  his  ^uarcl,  as  it  were.  He  is  not  on  the  alert 
to  maintain  the  soundness  of  his  own  opinions,  or  to  prove  his 
undeviating  consistency.  It  does  not  hurt  one's  pride  to  be  con- 
vinced by  a  book,  and,  indeed,  its  influence  is  often  so  subtle  that 
changes  of  opinion  really  due  to  it  are  apt  to  be  ascribed  by  the 
reader  to  his  own  uncommon  sharpness  and  keenness  of  obsei^ 
Tation. 

Now,  there  is  an  immense  field  to-day  for  political  work  which 
shall  not  be  directed  to  calculating  the  effects  of  current 
changes  upon  political  partie.'^,  but  which  shall  be  honestly 
employed  in  contributing  towards  the  solution  of  our  poli- 
tical problems.  We  have  given  up  talking  of  "the  good  old 
days,"  Our  habit  of  thought  now  is  to  regard  the  world 
as  in  a  state  of  forward  development.  We  see  far-reaching 
changes  impending.  We  feel  that  the  relations  of  the  social 
forces  are  changing,  some  becoming  weaker  and  others  more  in- 
tense, and  that  new  factors  are  beinc^  introduced  which  complicate 
matters  still  more.  But  in  this  country  we  find  that,  if  we  except 
an  insignificant  fanatical  minority,  even  those  who  most  clearly 
see  the  need  of  changes,  and  most  keenly  desire  them,  are  resolved 
that  nothing  shall  be  done  hastily,  unjustly,  or  inconsiderately. 
There  is  a  growing  disposition  to  give  heed  to  those  who  have 
proved  their  political  sagacity  in  calculating  the  results  of  political 
actions — a  disposition  perhaps  to  be  attributed  to  our  British  love 
of  fair  play.  It  is  said  that  the  phrase,  "Fiat  justitia,  ruat 
coelum."  is  first  known  to  have  been  used  by  Lord  Mansfield  on  the 
occasion  of  the  famous  judgment  in  which  he  held  that  slavery  could 
not  exist  on  English  soil ;  and  we  are  in  the  habit  of  soothing  our- 
selves with  the  belief  that  both  dictum  and  decision  only  illustrate 
the  prevailing  temper  of  our  nation.  Surely  never  was  there 
a  harder  or  more  intricate  task  than  that  which  confronts  us,  of 
putting  our  vaunted  fair  play  into  practice  as  among  the  numerous 
conflicting  interests  which  every  proposed  legislative  change 
reveals.  In  new  countries,  such  as  the  United  States  or  our 
Australian  colonies,  the  task  of  legislation  is  much  simpler  than 
ours  in  this  respect,  that  they  know  comparatively  little  of  that 
factor  which  so  terribly,  but  justly,  complicates  every  question 
of  reform  in  Britain  —  what  may  be  called  generally  "  vested 
interests." 

In  the  peculiar  circumstances  of  our  country,  it  would  be  only 
natural  that  men  should  look  to  lawyers  for  assistance  in  the 
elucidation  of  these  questions.  For  consider  how  all  this  talk — 
necessary  talk — about  vested  interests  arises.  It  is  due  simply  to 
the  fact  that  Britain  is  an  ancient  State,  with  a  Parliament  which 
has  a  record  dating  back  six  centuries,  and  that  the  duties  of  that 
Parliament  have  been  mainly  legislative.  You  can  hardly  pass  a 
new  law  without  treading  on  the  toes  of  some  one  who  suspects 
you  of  wishing  to  annihilate  some  privilege  which  he  claims  to 
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possess  by  a  parliamentary  title.  Those  centuries  of  legislation 
complicate  of  necessity  the  legislation  of  to-day.  Unless  we  are 
prepared  to  blot  them  out  with  the  blood  of  our  fellows,  as  the 
French  did  a  century  ago,  we  cannot  disregard  them.  Both 
justice  and  expediency  require  us  to  graft  our  new  laws  on  the 
old  stem^  and  not  to  carry  wood-cutting  propensities  so  far  as  to 
threaten  that.  No  foreign  country  afForcls  a  parallel  to  our  own. 
Not  only  can  no  other  State  present  a  like  record  of  parliamentary 
government,  but  there  is  this  further  peculiarity,  that  no  other 
State  has  had  a  like  amount  of  leisure  to  bestow  on  domestic 
legislation.  In  most  States  politics  has  been  mainly  a  question 
of  international  relations, — of  self-preservation,— of  survival  in 
the  Titanic  struggle  for  existence.  In  Britain,  on  the  other  hand, 
the  problem  of  self-preservation  has  been  presented  comparatively 
seldom.  The  energies,  which  in  other  States  have  been  absorbed 
in  seeking  to  avert  the  haunting  danger  of  national  extinction, 
have  in  Britain  been  employed  in  the  cause  of  internal  develop- 
ment. It  is  just  this  legacy  of  legislation,  rendering  many  of  onr 
political  questions  so  intricate,  which  makes  it  specially  appropriate 
for  the  lawyer  to  devote  some  of  his  spare  time  to  non-controversial 
politics. 

Legislation  with  us  is  seldom  in  advance  of  public  opinion.  In 
the  majority  of  cases  public  opinion  is  ripe  for  a  change,  before 
scientific  politics  is  ready  to  prescribe  the  form  in  which  the 
change  should  be  effected.  As  soon  as  public  opinion  demands 
a  change,  the  demand  becomes  effective,  i.e,  men  no  longer 
discuss  the  expediency  of  the  change,  but  simplj'  the  matter  of 
ways  and  means.  But  unless  the  task  of  government  be  re- 
garded as  nothing  more  than  a  haphazard  business,  to  be  conducted 
according  to  the  whims  of  a  momentary  majority,  or  the  passing 
passions  of  the  hour,  something  more  than  an  effective  demand 
IS  needed.  You  must  call  in  the  aid  of  thought,  skill,  and  investi- 
gation, in  order  that  the  change  may  be  effected,  if  possible, 
without  injustice,  or  at  least  with  only  that  necessary  amount  of 
individual  hardship  which  comes  to  be  absolutely  just  in  the 
interests  of  the  community. 

It  would  be  superfluous  to  do  more  than  illustrate  what  is  the 
work  to  be  done.  Take  the  trouble  to  peruse  the  deliverances 
of  enthusiasts  on  such  a  subject  as  Land  Law  Reform.  Pass  by 
their  economical  heresies  in  order  to  observe  how  intense  is  usually 
the  ignorance  of  the  land  laws  as  they  actually  are.  No  doubt 
the  ignorance  is  usually  intelligible  enough,  for,  if  we  could  probe 
their  minds,  we  should  probably  find  that  they  are  generalizing 
from  some  special  case  of  hardship  which  has  come  under  their 
notice.  Each  is  prepared  to  overturn  the  whole  land  system  of 
the  country  in  the  manner  which  would  best  meet  the  wants  of 
the  special  case  present  to  his  mind ; — like  Charles  Lamb's  man- 
darins, they  would  burn  down  their  houses  in  order  to  obtain 
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roast  pig.  But  the  country  demands  something  more  than  mere 
denunciation  of  grievances.  In  the  case  of  every  proposed  change 
we  are  entitled  to  ask  for  a  clear,  simple,  and  unbiassed  statement 
of  the  law  as  it  at  present  stands,  of  the  manner  in  which  it 
operates,  of  the  alleged  hardships,  and  of  all  the  interests  at 
stake.  Only  thus  can  we  be  enabled  to  form  a  just  judgment  as 
to  the  remedy.  It  is  perfectly  clear  that  such  work  can  be  done 
without  reference  to  party  politics.  All  our  Government  depart- 
ments have  permanent  officials  who  must  do  their  work  to  the 
satisfaction  of  both  parties  alike.  The  memoranda  prepared  by 
these  officials  on  departmental  matters  give  an  idea  of  what  might 
be  done  by  one  who  devoted  some  attention  to  non-party  politics. 
There  is  no  lack  of  subject-matter,  and  there  will  be  an  ever- 
widening  circle  of  readers  among  the  rapidly  increasing  class  of 
those  who  w^ish  to  form  an  independent  and  intelligent  judgment 
on  political  questions.  Accordingly  there  is  every  likelihood  that, 
as  time  goes  on,  assistance  will  be  more  and  more  welcomed  from 
non- controversial  politicians — at  least,  until  we  reach  that  political 
paradise  when  statesmen  shall  be  no  more  at  sea. 

We  have  expressly  left  out  of  account  every  question  pf  part^ 
work — such  as  is  performed,  for  instance,  by  that  knowing  indi- 
vidual, the  candidate's  devil,  who  shrewdly  lets  it  be  guessed  that 
he  is  the  author  of  every  clever  thing  his  candidate  has  said, 
while  he  disclaims  all  responsibility  for  mistakes.  We  have  also 
made  no  allusion  to  the  happy  individual  whom  circumstances 
permit  to  engage  in  that  most  unremunerative  of  all  prof  esssions 
— politics.  Our  object  has  been  to  suggest  that  men  who  have 
avowedly  made  law  their  profession,  may  safely  and  profitably 
spend  some  of  their  leisure  and  waiting  hours  in  the  field  of  non- 
controversial  politics.  Consider  the  advantages  which  would 
accrue.  You  bring  your  legal  knowledge  to  bear  on  political 
questions,  and  thereby  widen  and  deepen  your  knowledge  of  law. 
No  accusation  of  neglecting  legal  studies  could  be  levelled  against 
one  who  was  engaged  on  thei  task  of  estimating  the  effect  on  the 
existing  law  of  proposed  changes.  If  there  be  any  truth  in  the 
charge  against  lawyers  that  theirs  is  an  unsympathetic  profession, 
here  is  the  cure  ready  to  hand.  There  can  be  no  lack  of  sympathy 
in  the  lawyer  who  has  acquired  the  habit  of  regarding  laws  as 
they  affect  the  masses  of  the  people, — those  citizens  at  whose 
bidding  all  political  changes  are  now  brought  about.  He  will  be 
no  worse  a  lawyer,  and  a  much  better  citizen. 
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Dr.  Jam£S  Gregory,  a  man  of  mark  in  his  profession,  round  whose 
memory  still  cluster  some  of  the  most  loving  associations  of  every 
■well -regulated  nursery,  was  Professor  of  the  Practice  of  Ph3r8ic  in 
the  University  of  Edinburgh,  and  resided  in  one  of  the  houses  on 
the  north  side  of  St.  Andrew  Square. 

The  Professor  was  in  bed  enjoying  his  repose,  and  filled  in  his 
moments  of  half-wakef ulness  with  a  delicious,  dreamy  conscious- 
ness that  it  was  Sunday  morning,  and  that  therefore  there  were 
still  hours  of  untroubled  rest  before  him,  when  he  was  suddenly 
roused  by  his  wife. 

"Are  you  awake,  James?"  inquired  Mrs.  Gregory. 

*^No;  what  is  it?"  replied  the  Professor,  with  less  than  his 
usual  urbanity. 

**  I  am  sure  I  heard  somebody  calling." 

"  Tuts !  tuts  !  you've  been  dreaming.     Go  to  sleep." 

There  was  silence  for  a  minute  or  two,  and  then  Mrs.  Gregory 
again  roused  her  husband. 

"There,  James,  didn't  you  hear  that?  Three  shouts  quite 
distinct." 

"  I  don't  care  if  there  were  fifty,"  snarled  the  Professor.  **  Get 
up  if  you  are  not  going  to  lie  quiet,  but  don't  bother  me." 

The  Professor  closea  his  eyes,  and  turned  his  face  to  the  wall, 
and  for  a  few  minutes  there  was  again  silence  in  the  bedroom. 
Then  a  tremendous  crash  made  both  the  Professor  and  his  wife 
spring  from  their  pillows  and  huddle  themselves,  cowering  in  the 
back  corner  of  the  bed.  Some  heavy  missile  had  come  smash 
through  the  window,  knocked  over  a  lamp  on  a  table  near  the 
centre  of  the  room,  and  spent  its  force  in  shattering  a  panel 
mirror  on  the  wardrobe  door. 

"  The  French !  my  dear,  the  French ! "  gasped  the  Professor, 
throwing  his  arm  round  the  frightened  woman.  "  God  help  us 
all,  I  knew  it  would  come  to  this." 

There  was  silence  for  a  moment  as  they  listened  for  fresh 
sounds  of  violence,  and  then  a  limb  protruding  from  under  the 
huddled  bed-clothes  caught  the  Professor's  eye. 

"  It  would  be  dreadful,  dear,  if  they  came  in  and  found  us  like 
this,"  he  whispered. 

"Come  in!  Oh,  surely,  James,  they  will  not,  they  dare  not 
come  into  this  room  ! " 

"  War  is  war,"  said  the  Professor  sadly. 

"But  you  will  never  let  them  in  here?  You  will  protect  my 
honour,  James  ?  " 
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**  With  my  life,  love.  Still  it  would  bs  better  to  have  some- 
thing; on." 

*'  Yes,  you  are  quite  right,  James ;  but  all  my  things  are  at  the 
other  side  of  the  room.    If  I  had  even  a  petticoat  I " 

"  I  shall  try  and  get  one,"  said  the  Professor,  rising  in  the  bed. 

''But  be  careful,  James;  you  might  be  shot  passing  the 
window." 

'*  I  shall  creep  along  the  floor,"  replied  the  Professor. 

Dr.  Gregory  descended  cautiously  from  the  bed,  and  on  his 
hands  and  Knees  he  wended  his  way  past  the  broken  glass  and 
splashes  of  oil  to  the  other  side  of  the  room.  Out  of^range  of  the 
window,  he  ventured  to  rise  and  secure  some  garments,  which  he 
threw  across  to  his  wife,  and  then  he  pulled  ou  his  own  breeches. 
All  was  now  silent  outside,  and  the  Professor's  curiosity  was  rising 
fast. 

''  I  think  I  shall  just  keek  and  see  what  they  are  about." 

"  Don't — James,  don't,  you  may  be  hit,  and  what  will  become  of 
roe  with  these  ruffians  ?  " 

The  Professor,  however,  was  not  to  be  daunted,  and  creeping 
to  the  edge  of  the  window,  he  ventured  to  show  half  an  eye  round 
the  corner.  At  first  he  saw  nothing  to  account  for  the  recent 
catastrophe;  but  growing  bolder,  and  looking  a  little  further 
round  towards  the  foot  of  his  neighbour's  garden,  he  saw  there, 
not  a  band  of  blue-coated  Frenchmen,  but  the  learned  author  of 
the  Dictionary  of  Decisions^  who  was  wildly  gesticulating  with  his 
hands. 

"  Well,  upon  my  word,"  said  the  Professor,  choking  with 
indignation,  ''  if  it  isn't  that  man  Morison  I  I  knew  he  was  mad. 
I  said  he  was  mad.  I  told  Hope  he  was  mad ;  and  there  he  is 
just  raving.  Get  me  that  gun  at  once  from  the  top  of  the  ward- 
robe." 

"  Oh,  James,  you're  not  going  to  kill  him,  surely ! " 

''  No,  no ;  but  I  shall  keep  him  from  further  mischief ;  hand  me 
the  gun." 

An  old  rusty  blunderbuss,  which  had  belonged  to  the  Professor's 
granduncle,  and  had  seen  service  in  the  Low  Countries  in  the 
wars  of  King  William,  lay  upon  the  top  of  the  wardrobe,  and 
this  weapon  Mrs.  Gregory  now  handed  to  her  husband. 

"  Now  go  and  tell  tfanet  to  run  for  the  night-watch,"  said  the 
Professor,  as  he  laid  hold  of  the  murderous  instrument. 

Mrs.  Gregory  disappeared  on  the  errand,  and  the  Professor 
threw  up  the  window-sash  and  leant  forward  on  the  sill. 

"  He  is  here !  He  is  here  I  Wylie  is  here !  He  cannot 
escape  I "  shouted  Mr.  Morison  in  great  excitement. 

"  Look  you  here,  sir,"  said  the  Professor,  raising  the  blunderbuss 
to  his  shoulder.  **  You  stay  where  you  are,  sir.  You  don't  move 
a  foot,  sir,  or  I'll  shoot  you  down  like  a  dog,  sir." 

"  For  God's  sake,  put  that  thing  down,  sir.    For  God's  sake, 
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don't  point  it  here.   It's  me — ^Morison  I  "  screamed  the  lawyer,  who 
saw  tnat  the  Professor  was  covering  him  with  the  weapon. 

"  Lie  down,  then,  down  on  your  belly,  sir,  or  I  shall  certainly 
fire,"  replied  the  Professor,  placing  his  finger  npon  the  tri^er. 

Mr.  Morison  clapped  on  the  gronnd  like  a  rabbit,  and  the 
Professor  congratulated  himself  on  his  cleverness,  in  thas  at  once 
disarming  the  maniac  and  preventing  his  escape.  For  several 
minntes  the  two  men  remained  watching  each  other.  Every  time 
that  Mr.  Morison  attempted  to  move  or  to  open  explanations,  the 
blunderbuss  was  again  raised  to  the  Professor^s  shoulder,  and 
the  lawyer  subsided  with  trembling  limbs.  At  last  two  night- 
watchmen,  who  had  heard  the  shouting,  and  had  thus  anticipated 
the  servant's  summons,  appeared  behind  the  wall,  and  peered  over. 
The  sight  they  saw  was  one  for  which  even  the  varied  experience 
of  a  night-watchman  had  no  parallel,  —  a  distinguished  legal 
writer  stretched  prone  in  the  dust,  cowering  under  the  threatened 
fire  of  a  learned  Professor  in  his  night -shirt  at  the  window 
above! 

When  the  Professor  saw  the  guardians  of  the  public  peace 
scrambling  over  the  wall,  he  laid  aside  his  weapon,  and  hastened 
down  to  explain  the  unfortunate  case.  He  found  Mr.  Morison 
eagerly  relating  to  the  officers  how  he  had  seen  Mr.  Wylie  in  the 
toolhouse,  and  he  at  once  directed  them  to  have  the  poor  gentle- 
man removed  to  the  lock-up  until  his  friends  could  be  communi- 
cated with.  Meanwhile,  a  number  of  people,  roused  by  the 
disturbance,  were  collecting  at  the  spot,  and  scrambling  over  into 
Mrs.  Grant's  gardens.  Amongst  the  new  arrivals  was  Mrs. 
Grant's  kitchen-maid,  and  that  girl  suggested  that  before  taking 
the  gentleman  away  they  might  as  well  search  the  outbuilding. 
The  suggestion  took  fire,  and  the  girl  was  directed  to  run  for 
the  key,  notwithstanding  the  scornful  protests  of  the  Professor, 
who  wanted  his  prisoner  marched  oflf  at  once.  When  the  girl 
returned  with  the  key,  the  company  searched  the  washhonse,  but 
found  nothing;  they  searchea  the  toolhouse,  but  there  was 
nobody  there  ;  they  examined  the  beams  and  rafters  of  the  roof, 
but  Mr.  Wylie  was  not  lurking  among  them. 

"I  told  you  so,  take  him  away,  take  him  away  at  once!** 
exclaimed  the  triumphant  Professor. 

"  He  was  here !  he  was  here !  I  tell  you  he  was  here ! "  pro- 
tested Mr.  Morison,  wringing  his  hands,  **  here  in  the  tool- 
house,  not  a  quarter  of  an  hour  ago,  in  that  corner  there  close  to 
the  wall,  and  he  lifted  one  of  the  planks  of  the  flooring." 

**  Well,  well,  sir,  you  had  better  come  and  explain  about 
it  to  the  officer,"  said  one  of  the  watehmen,  touching  Mr. 
Morison's  arm.  It  would  all  have  been  up,  and  the  most  indus- 
trious of  Scottish  lawyers  would  have  been  marched  ignominiously 
away  to  the  lock-up  at  St.  Giles,  but  a  girl — the  same  who  had 
suggested  the  search — ^stooped  down  and  tried  the  different  planks 
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of  the  flooring  near  the  corner  indicated.  The  fourth  plank  from 
the  wall  came  away  readily  in  her  hands.  Nothing  was  to  be 
seen,  bat  one  of  the  watchmen  stooped  down,  and  gave  a  rammage 
round  under  the  adjoining  planks. 

'*  Here's  sometliing,  at  all  events,"  he  said,  as  he  drew  out  a 
black  hand-bag. 

'*  Why,"  exclaimed  the  girl,  "  that's  Mr.  Wylie's  bag;  he  used 
to  take  it  out  and  in  every  day  when  he  stayed  with  us  in  the 
country." 

The  bag  was  opened.  It  had  two  compartments.  In  the  one 
there  was  a  bundle  of  notes,  and  two  smaller  bags  full  of  coin  ;  in 
the  other  there  were  some  writing  materials,  several  opened  letters 

addressed  to  Mr.  Wylie,  and  the  lease  of  a  farm  on  the  M 

estate,  signed  by  landlord  and  tenant  on  the  day  of  Mr.  Wylie's 
disappearance. 

It  was  the  October  Communion  in  the  Tron  Church  of  Edin- 
burgh. The  service  was  over ;  the  tables  had  been  "  fenced," 
and  the  elements  brought  in  for  the  first  table  service.  There  was 
much  in  the  manner  of  conducting  the  service  that  would  in  our 
day  be  deemed  lacking  in  taste  and  refinement  But  the  uncouth- 
ness  gave  no  offence,  and  there  was  in  it  not  a  trace  of  irreverence, 
for  nobody  perceived  or  realized  it.  There  was,  too,  in  the  whole 
service,  a  solemnity — a  sense  of  reality — which  is  perhaps  not 
always  present  nowadays  even  with  a  more  ornate  ritual.  The 
Church  of  Scotland  was  then  all-powerful,  because  hardly  yet 
rent  by  schism,  her  table  was  the  true  meeting-place  of  the  people, 
for  all  gathered  there,  the  loftiest  with  the  lowliest,  to  take  from 
the  common  board  and  drink  from  the  common  cup  the  symbols 
of  divine  love  and  sacrrfice. 

The  bread  had  been  handed  round,  and  there  was  stillness  in 
the  Church  as  the  cups  passed  silently  from  hand  to  hand  along 
the  tables.  But  suddenly  the  silence  was  broken  by  a  woman's 
scream  and  a  sound  of  scuffling.    A  lady  had  sprung  from  her 

Elace  at  the  table  just  as  a  young  man  seated  nearly  opposite  her 
ad  taken  the  cup  into  his  hands. 
**  Don't  let  him  drink,  don't  let  him  drink ! "  she  exclaimed,  as 
she  tried  to  dash  aside  the  cup  from  his  lips.  There  was  confusion 
for  a  moment,  as  several  elders  and  the  church-officer  hurried  to 
the  spot.  The  poor  lady  was  bundled  out  of  her  place,  and  hustled 
away  into  the  vestry ;  and  then,  after  a  pause,  the  service  was 
resumed.  In  the  vestry  the  lady,  whose  mind  was  doubtless 
affected,  remained  for  some  time  in  a  very  excited  state.  She  was 
a  stranger,  nobody  knew  her,  and  she  was  too  hysterical  to  give 
any  account  of  herself  or  her  conduct.  By  and  by,  however,  she 
became  calmer,  and  the  doctor,  who  had  been  sent  for,  gathered 
from  her  that  she  was  a  Miss  Beveridge  from  Milnathort,  and  that 
she  had  lodgings  in  the  Lothian  Boad.     She  declined,  however. 
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to  give  any  account  of  her  conduct  in  the  church  until  she  had 
seen  her  agent,  Mr.  Tod,  writer,  Kinross.  A  chair  was  cot,  and 
the  lady  was  taken  home  to  her  lodgings.  Next  day  Mr.  Tod 
was  advised  of  the  unfortunate  state  of  his  client,  and  requested 
to  come  to  Edinburgh  at  once.  Mr.  Tod  came  into  town  on  the 
Tuesday,  and  went  to  the  Lothian  Koad  to  see  Miss  Beveridge. 
He  found  her  wonderfully  well  and  composed,  but  most  anxious 
to  have  a  private  interview  with  him.  When  they  were  alone 
she  told  him  that,  seated  at  the  Communion  Table  and  happening 
to  look  round,  she  saw  the  man  who  committed  the  murder  on  the 
Old  North  Road,  five  months  before,  in  the  very  act  of  taking  the 
cup  into  his  hands.  Overcome  with  horror  at  the  sight  or  one 
thus  deliberately  drinking  everlasting  judgment  upon  himself,  she 
had  sprung  up  at  any  cost  to  prevent  the  tearful  act.  Questioned 
as  to  her  identification  of  the  supposed  murderer.  Miss  Beveridge 
was  not  to  be  shaken.  She  was  positive  that  the  man  she  saw  in 
the  Tron  Church  was  the  man  she  had  seen  commit  the  cruel 
deed  upon  the  Old  North  Road.  On  making  inquiries  as  to  the 
identity  of  this  man,  Mr.  Tod  learned  with  astonishment  that  he 
was  a  Mr.  John  Grant,  the  brother  of  Mrs.  Wylie,  and  that  in 
fact  old  Mrs.  Grant  and  Mrs.  Wylie  had  been  seated  beside  him 
when  Miss  Beveridge  interrupted  the  service. 

Secret  but  diligent  inquines  were  now  set  on  foot  with  refer- 
ence to  Grant's  antecedents,  and  the  result  was  far  from  satis- 
factory. John  Grant,  who  was  now  about  thirty  years  of  age, 
appeared  to  be  one  of  those  men  who  to  great  personal  charms,  a 
daring  spirit,  and  much  mental  acuteness,  unite  a  moral  depravity 
which  is  almost  devilish.  He  had  been  expelled  from  the  High 
School  when  he  was  nine  years  old  for  theft.  Sent  next  to  a  school 
in  England,  he  got  into  one  serious  scrape  after  another;  and 
he  was  eventually  sent  home  for  attempting  to  set  the  building 
on  fire.  Another  English  school  was  tried ;  but  he  broke  into  a 
drawer  in  his  master's  bedroom,  and  carried  off  his  wife's  jewels 
to  the  pawnshop.  He  was  expelled  again.  Next  living  at  home 
and  attending  classes  at  the  University  was  tried ;  but  one  day  a 
professor  missed  a  large  sum  from  the  drawer  into  which  he 
collected  his  fees.  Grant  was  strongly  suspected,  and  although 
nothing  was  positively  proved  against  him,  his  previous  reputation 
was  such,  that,  taken  together  with  present  suspicion,  it  soon  made 
the  place  too  hot  to  hold  him.  Mr.  Wylie,  who  had  just  married 
Miss  Grant,  was  now  induced  to  take  the  lad  into  his  office,  and 
for  a  year  or  two  Grant  seemed  to  have  steadied  himself  consider- 
ably. But  in  the  end,  bills  under  Mr.  Wylie's  hand  were  dis- 
covered by  the  bank  to  be  forgeries,  and  it  appeared  that  a  system 
of  fraud  had  been  going  on  tor  several  years.  John  Grants  who 
was  then  but  eighteen  years  of  age,  withdrew  from  the  country. 
For  eleven  years  he  led  a  roving  life  abroad.  The  only  communi- 
cations received  from  him  were  calls  upon  his  mother  for  money. 
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tind  whatever  else  was  heard  of  him  from  other  sources  there  was 
never  in  it  anything  of  good.  Mr.  Wylie  had  strong  reason  to 
suspect  that  on  more  than  one  occasion,  when  the  purse  of  Mrs. 
Grant  had  an  unusually  long  respite,  the  silence  of  her  son  was 
due  to  his  acquaintance  with  the  interior  of  a  foreign  prison.  At 
last,  however,  after  eleven  years'  absence.  Grant  returned  home,  and 
he  was  welcomed  back,  as  such  sons  always  are,  by  his  mother  as 
though  he  were  the  very  salt  of  the  earth.  It  was  ascertained 
that  after  his  return  home  Grant  had  been  anxious  to  obtain  from 
hi^  mother  money  to  fit  out  a  vessel  of  marque ;  but  the  opposition 
of  Mr.  Wylie,  who  managed  the  old  lady's  affairs  and  had  great 
influence  with  her,  defeated  this  scheme.  On  more  than  one 
occasion  Grant  had  been  heard  to  express  his  indignation  at  the 
conduct  of  Mr.  Wylie,  and  several  of  his  friends  had  heard  him, 
when  in  his  cups,  and  talking  of  the  pressgang,  utter  the  wish 
that  he  could  pack  his  brother-in-law  off  for  six  months  on  a 
voyage  to  the  Indies.  Still  more  significant  was  the  fact  that  after 
his  return  home  Grant  had  spent  most  of  his  time  loafing  about 
Leith  in  company  with  foreign  sailors,  and  in  particular  with  the 
skipper  of  a  Spanish  schooner,  whose  appearance  answered  exactly 
to  the  description  of  the  sailor  seen  on  the  road  between  Blair- 
gowrie and  Torrybum  on  the  night  of  the  murder.  Grant,  too,  it 
was  ascertained,  when  in  Mr.  Wylie's  oflSce,  had  more  than  once 
accompanied  his  brother-in-law  on  his  rent-collecting  journeys  to 
Dunkeld,  and  he  knew  exactly  what  was  the  course  of  Mr.  Wylie's 
movements  on  these  occasions.  From  a  servant  who  had  quitted 
Mrs.  Grant's  service,  it  was  ascertained  that  Grant  left  Edinburgh 
on  the  day  preceding  that  of  Mr.  Wylie's  disappearance.  Two 
days  later  he  returned  in  the  evening,  but  he  remained  at  home 
only  for  an  hour  or  two,  part  of  the  time  being  spent  in  the  tool- 
house  on  the  pretext  of  mending  a  box.  He  did  not  return  home 
again  for  more  than  two  months,  and  during  his  absence  his 
mother  was  ignorant  of  his  whereabouts. 

All  these  facts,  taken  together  with  the  mysterious  discovery  of 
Mr.  Wylie's  bag  in  Mrs.  Grant's  premises,  seemed  to  confirm  Miss 
Beveridge's  statement,  and  the  whole  constituted  a  damning  array 
of  evidence  against  Grant.  But  still  there  was  an  indisposition  to 
arrest  a  man  respectably  connected,  and  living  quietly  at  home 
with  his  mother,  on  a  charge  so  horrible  as  that  of  the  murder  of 
his  own  brother-in-law,  without  the  most  conclusive  proof  of  his 

fuilt.  Such  a  proof,  it  was  thought,  could  be  furnished  only  by 
is  identification  by  the  men  who  had  seen  the  two  travellers 
between  Blairgowrie  and  Torrybum,  on  the  night  of  Mr.  Wylie's 
disappearance.  It  was  accordingly  arranged,  that  on  the  following 
Sunday,  the  stablemen  from  the  different  inns  where  the  coach 
had  called  should  have  places  in  the  Tron  Church,  in  view  of  the 
seat  where  Grant  sat  regularly  with  his  mother.  Arrangements 
were  made  to  have  Grant  arrested  on  leaving  the  church,  in  the 
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event  of  the  testimony  of  these  men  confirming  that  of  Miss 
Beveridge, 

The  identification  was  complete.  The  men  left  the  church,  hj 
arrangement,  the  moment  the  benediction  was  pronounced,  and 
none  of  them  had  any  difficulty  in  certifying  that  Grant  was  one 
of  the  men  who  had  been  on  the  postchaise  on  the  night  in  question. 
As  Grant  left  the  church,  a  man  touched  his  arm  and  informed 
him  that  a  certain  ofiicer  at  the  Castle  was  anxious  to  see  him  at 
once.  Leaving  his  mother  to  find  her  way  home.  Grant  turned 
up  the  High  Street  towards  the  Castle.  When  Mrs.  Grant  was 
well  out  of  sight,  the  man  who  had  given  Grant  the  message  came 
up  to  him  in  comi)any  with  another  man. 

"  Well,  what  is  it  now  ?  what  do  you  want?"  said  Grant  sharply, 
when  he  noticed  the  men. 

'*  Excuse  me,  Mr.  Grant,"  said  the  one  who  had  not  yet  spoken 
to  him  ;  ^*  but  I  hold  here  a  warrant  for  your  arrest." 

**  On  what  charge?"  inquired  Grant,  without  changing  colour. 

"  The  wilful  murder  of  Andrew  Wylie." 

*'0h,  very  well,  if  that  is  so,  so  be  it,"  replied  Grant,  with 
extraordinary  self-possession;  *^  but  you  will  perhaps  permit  me  first 
to  go  home  to  get  some  things." 

"  No,  I  am  sorry  I  cannot ;  my  orders  are  imperative  to  take  you 
to  the  jail  at  once.     Anything  you  want  will  be  sent  for." 

"  Ah ! "  said  Grant,  fumbling  in  his  pocket ;  ''  it  doesn't  matter, 
you  know,  only  this  is  a  very  public  place,  and  I  see  they  are  just 
coming  out  of  the  High  Kirk.  I  always  like  to  spare  good  people's 
feelings  when  I  can." 

The  officers  did  not  quite  understand  the  remark,  but  they  had 
not  proceeded  a  dozen  paces  when  they  noticed  that  Grant  was 
staggering  heavily  between  them,  and  before  they  could  get  out 
their  hands  to  support  him,  he  had  fallen  backwards  on  the 
causeway  of  the  High  Street,  just  in  front  of  the  north  doorway  of 
St.  Giles'  Cathedral.  A  small  phial  slipped  from  his  fingers,  and 
a  hoarse,  contemptuous  laugh  rose  from  his  throat.  For  a  moment 
he  lay  still,  his  eyes  almost  closed,  and  a  crowd  of  worshippers 
coming  from  the  church  gathered  round  to  see  what  was  the 
matter.  Then  his  whole  frame  was  racked  with  frightful  con- 
vulsions, that  scattered  right  and  left  with  screams  of  horror  the 
ladies  who,  issuing  from  church,  had  been  attracted  by  the  gather- 
ing crowd.  But  the  paroxysm  was  soon  over,  and  he  was  still  for 
a  moment  again.  Then  he  stretched  himself,  as  a  man  stretches 
himself  before  rising,  a  short  sigh  passed  from  his  white  lips,  there 
was  a  slight  shudder,  and  then  the  limbs  relaxed.  John  Grant  lay 
dead  upon  the  causieway,  and  the  clock  in  the  crown-steeple  above 
struck  one  of  the  afternoon. 
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Damages  £40,  for  injuries  to  a  dog's  tail.  It  was  in  "  Dutehoven*8  *' 
case,  reported  sub  nomine  Dickson  v.  The  Great  Northern  Raihoay 
Company y  in  the  Law  Times  of  last  Saturday,  that  this  claim  was 
advanced.  But  '*  Dutchoven ''  was  a  greyhound,  valued  in  glcbo 
at  £60,  which  had  been  entered  to  compete  for  the  Gosforth  Cup 
(£1000),  and  it  was  proved  that,  by  reason  of  the  breaking  and 
permanent  twisting  of  the  caudal  appendage,  the  afflicted  animal 
was  completely  incapacitated  for  running  in  matches,  and  seriously 
depreciated  for  coursing  purposes.  Granted — but  why  should 
the  Great  Northern  be  mulcted?  True  it  was  that  the  greyhound^ 
booked  by  the  plaintiiF  from  London  to  Newcastle  and  labelled 
**  till  called  for,"  had  been,  on  arrival  at  Newcastle,  placed  and 
chained  up  in  the  left  luggage  office,  there  being  no  one  in  attend- 
ance on  behalf  of  the  plaintiff  to  receive  it,  and  whilst  so  in 
durance  its  tail  was  run  over  by  the  wheel  of  a  vanman's  loaded 
barrow.  The  ticket  for  the  conveyance,  hosvever,  contained  a 
declaration  as  to  value  in  the  following  terms,  the  space  before  the 
word ''pounds"  not  being  filled  up:  "I  hereby  declare  that  the 
value  of  the  one  dog  delivered  by  me  this  day  to  the  Great  Northern 
Railway  Company  at  King's  Cross  Station,  for  transmission  to- 
Newcastle  Station,  is  '  pounds.  The  conditions  under  which 
the  animal  is  delivered  to  the  Company  for  transmission  are  as 
stated  in  the  ticket  now  handed  to  me/'  And  among  them  was 
the  following  condition:  "Notice  is  hereby  further  given,  that 
the  Company  are  not,  and  will  not  be,  common  carriers  of  dogs, 
nor  will  they  receive  dogs  for  conveyance  except  on  the  terms 
that  they  shall  not  be  responsible  for  any  amount  of  damages  for 
the  loss  thereof,  or  for  injury  thereto,  beyond  the  sum  of  £2, 
unless  a  higher  value  be  declared  at  the  time  of  delivery  to  the 
Company,  and  a  percentage  of  5  per  cent,  be  paid  upon  the  excess 
of  value  beyond  the  £2  so  declared."  No  such  declaration  had 
been  made,  nor  was  any  percentage  paid;  and  accordingly,  when 
the  action  was  brought  in  the  County  Court  of  Northumberland, 
the  defendants  maintained  that  any  liability  on  their  part  was 
covered  by  their  paying  into  Court  £2  for  damages,  ana  3s.  the 
proper  costs  on  a  claim  for  £2.  Their  contention  was  that  sec.  7 
of  the  Railway  and  Canal  Traffic  Act  did  not  apply,  and  that  they 
were  not  bound  to  carry  dogs  at  all,  and  tnerefore  were  not 
common  carriers  as  to  dogs,  but  only  bound  to  carry  them  accord- 
ing to  the  terms  of  the  ticket ;  and  further,  that  those  terms  were 
{*ust  and  reasonable,  and  offered  a  bonafd^  option  to  the  public  to 
lave  dogs  carried  either  at  a  cheap  rate  ana  at  the  owner's  risk 
above  J&,  or  at  a  higher  rate,  namely,  5  per  cent,  additional  on 
any  excess  of  the  declared  value  above  £2,  and  at  the  Company's 
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risk  for  all  damage.  They  relied,  also,  on  the  provisions  of  their 
own  Acts,  as  justifying  the  terms  of  the  notice ;  but  the  County 
Court  judge  held  tliat  those  provisions  ''  did  not  justify  the  terms 
of  the  defendants*  ticket,  and  that  the  said  ticket  did  not  afford  a 
bona  fide  option  intelligible  to  the  public  to  send  dogs  at  reasonable 
alternative  rates,  and  also  thought  that,  even  if  the  option  of  such 
alternative  rates  was  cohveyed  to  the  public  by  the  terms  of  the 
ticket,  the  charge  of  5  per  cent,  on  the  excess  of  value  of  £2, 
irrespective  of  distance,  was  excessive;  and  on  these  grounds, 
more  especially  the  first,  held  that  the  terms  of  the  defendants' 
ticket  were  unreasonable  and  bad  in  law."  He  awarded  £23 
damages  over  the  sum  lodged ;  but  stated  a  case  for  the  opinion 
of  the  Queen's  Bench  Division,  as  to  whether  he  was  right  "  in 
holding  that  the  terms  of  the  defendants'  ticket  were  unreasonable 
and  bad  in  law,"  and  in  giving  judgment  accordingly. 

He  was  wrong.  "  The  argument  in  support  of  the  view  taken 
by  him,"  said  Mathew,  J.,  "is,  that  the  Company  are  common 
carriers  of  dogs  as  of  goods,  and  that  the  particular  contract  made 
with  the  plaintiff  is  vltra  vires^  it  being  impossible  for  the  Com- 
pany to  exonerate  themselves  from  the  liability  imposed  upon 
them  as  common  carriers,  and  also  that  the  conditions  of  the  con- 
tract are  unreasonable.  I  am  clearly  of  opinion  that  there  is  no 
evidence  that  the  Company  are  common  carriers  of  dogs,  and  I  am 
equally  clearly  of  opinion  that  there  is  nothing  in  any  Act  of  Parlia- 
ment imposing  upon  the  Company  the  duty  of  carrying  dogs  as 
common  carriers.  Before  the  Kailway  and  Canal  Traffic  Act,  1854 
(17  and  18  Vict.  c.  31),railway  companies  did  not  hold  themselves  out 
as  common  carriers.  The  7th  section  of  the  statute  assumes  that 
before  it  was  passed  railway  companies  were  entitled  to  make  con- 
tracts limiting  their  liability  for  loss  or  injury  occasioned  by  the 
negligence  of  their  servants,  and  the  cases  decided  before  that 
Act  show  that  they  were  so  entitled.  The  first  point  of  the 
respondent,  then,  to  the  effect  that  the  appellants  are  common 
carriers,  and  that  the  contract  is  therefore  ultra  vires,  fails." 
Smith,  J.,  agreed  that  the  defendants  were  not  common  carriers 
of  dogs,  and  therefore  could  not  be  compelled  to  carry  them ;  so 
that  it  was  competent  to  them  to  impose  such  conditions  in  this 
respect  as  they  thought  fit,  subject  only  to  the  provisions  of  the 
Railway  and  Canal  Traffic  Act,  that  the  conditions  shall  be  such 
as  shall  be  adjudged  just  and  reasonable.  If  then  the  County 
Court  judge  had  found  that  as  a  fact  the  charge  was  unreasonable, 
the  whole  case  would  have  been  disposed  of,  and  there  would  have 
been  no  power  to  overrule  him ;  but  the  Court  thought  that  this 
was  not  the  legitimate  construction  of  the  case  as  stated.  Thus, 
the  Question  for  decision  was  resolved  into  whether  the  condition 
was  just  and  reasonable  within  the  7th  section  of  that  Act. 

As  to  this,  it  was  said,  in  the  first  place,  that  it  was  unreason- 
able that  the  liability  of  the  Company  for  negligence  to  a  greater 
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Sinn  than  £2  should  be  wholly  excluded,  however  gross  the  negli- 
gence might  be.  '^Fortunately/'  said  Mathew,  J.,  "upon  this 
point  we  have  the  aid  of  the  statute  itself,  since  the  same  (7th) 
section  of  the  Railway  and  Canal  Traffic  Act,  1854,  in  dealing 
with  the  carriage  of  animals,  specifies  a  sum  to  which  the  company 
shall  be  liable,  and  not  beyond,  unless  the  person  sending  or 
delivering  the  same  to  such  company  shall,  at  the  time  of  such 
delivery,  have  declared  them  to  be  respectively  of  higher  value 
than  as  above  mentioned,  in  which  case  it  shall  be  lawful  for  such 
company  to  demand  and  receive,  by  way  of  compensation  for  the 
increased  risk  and  care  thereby  occasioned,  a  reasonable  percentage 
upon  the  excess  of  the  value  so  declared  above  the  respective  sum& 
so  limited  as  aforesaid,  and  which  shall  be  paid  in  addition  to  the 
ordinary  rate  of  charge.  The  statute  itself,  therefore,  points  out 
that  mode  of  contracting  as  perfectly  reasonable.  To  this  it  i» 
objected  that  the  section  only  deals  with  such  animals  as  horses, 
cattle,  sheep,  and  pigs,  and  that  there  is  no  provision  that  the 
carriage  of  dogs  is  to  be  treated  on  the  same  lines  as  the  carriage 
of  the  animals  mentioned  in  the  section.  I  think  that  the  clause 
dealing  with  the  recovery  of  compensation  only  applies  to  the 
animals  mentioned  in  the  clause ;  but,  as  the  section  deals  with  all 
animals,  I  think  that  contracts  respecting  other  animals  ought 
really  to  be  regarded  as  being  on  the  same  lines.  If  that  is  so, 
this  contract  is  reasonable,  although  it  places  a  limit  on  the 
liability  of  the  Company."  But  then  it  was  objected  that  the 
provision  as  to  an  insurance  rate  was  reasonable,  because  the  same 
amount  had  to  be  paid  for  a  short  as  for  a  long  distance,  so  that, 
if  the  dog  had  been  carried  for  one  mile  only,  the  charge  (5  per 
cent,  on  £60)  would  have  been  £3,  and  2^d.  for  mileage.  That, 
however,  was  not  the  case  to  be  dealt  with.  Here  the  journey 
was  from  King's  Cross  to  Newcastle,  for  which,  as  we  have  seen, 
the  ordinary  rate  of  carriage  was  6s.  And  it  is  certainly  open  to 
observation  that  the  risk  of  loss  or  injury  of  a  dog  is  very  nearly 
as  great  for  a  short  as  for  a  long  distance.  The  statute  itself  pro- 
vides for  a  percentage  rate  with  respect  to  the  animals  with  which 
it  deals ;  and  apart  from  the  statute,  what  could  be  more  reason- 
able, thought  Mathew,  J.,  than  to  say  to  the  owner  that,  if  the  dog 
is  worth  more  than  £2,  he  must  either  send  it  at  his  own  risk  or 
pay  an  insurance  rate ;  nor  was  the  learned  judge  prepared  to  say 
that,  either  as  a  matter  of  law  or  fact,  5  per  cent,  was  an  unreason- 
able rate,  the  risk  being  so  considerable  on  valuable  animals  like 
"Dutchoven."  "The  great  majority  of  dogs  are  not  worth  more 
than  £2,"  the  learned  judge  decisively  declared;  and  despite 
Ingoldsby's  prohibition,  the  great  majority  of  dog-owners  would  be 
glad  to 

Do  '  ftct  like  Blogg,  who,  I  say  it  with  blushing, 

Sold  Sancho  next  month  for  two  guineas  at  Flushing.' " 
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3Clebtetos« 

Monomanie  Sans  DMire  ;  an  Examination  of  "  TJie  IrresistiiU 
Criminxil  Imptdae  Theory.^*  By  A.  Wood  Benton,  M.A^ 
LL.B.,  of  Gray's  Inn,  and  of  the  Oxford  Circuit,  Barrister- 
at-Law.     Edinburgh :  T.  &  T.  Clark. 

To  admit  the  existence  of  an  exclusively  moral  insanity,  whether 
general  or  partial, — the  **  irresistible  criminal  impulse  theory," — 
would  be  a  dangerous  step  from  a  social  point  of  view.  That  is 
why  those  wliose  duty  it  is  to  administer  justice  are  slow  to  make 
the  admission,  and  desiderate  much  more  accurate  observation, 
much  more  careful  and  elaborate  investigation,  and  much  closer 
reasoning  on  the  results  than  have  hitherto  been  tendered  by 
medical  alienists.  Medical  writers  have  long  demanded  the  judi- 
cial recognition  of  this  alleged  form  of  insanity — the  perversion  of 
the  instincts  and  affections,  in  whole  or  in  part,  without  any  appa- 
rent unsoundness  in  the  intellectual  faculties.  Its  existence  as  an 
ascertained  scientific  fact  th^  maintain,  and  its  legal  recognition 
as  such  they  demand.  Mr.  Wood  Benton  contests  the  fact  and 
the  demand.  It  is  to  be  acknowledged  that  he  does  so  with  much 
ability  and  with  fairness.  His  examination  of  the  title  and  quali- 
fications of  medical  alienbts  to  decide  the  question  is  vigorous  and 
effective.  "  To  precision  of  language/'  he  writes,  "  Dr.  Prichard 
and  Dr.  Bay  are  strangers,  and  even  the  most  eminent  of  their 
continental  masters  frequently  forfeit  all  claim.  ...  It  is,  how- 
ever, not  so  much  in  their  literary  style  as  in  their  controversial 
methods  that  the  surprising  powers  of  the  alienist  physicians  are 
conspicuously  displayed."  After  quoting  the  passage  from  Hoff- 
bauer,  in  which  that  writer  claims  that  *'  le  m^decin  est  le  .seul 
arbitre  qui  r^unisse  les  conditions  necessaires  pour  eclairer  la  con- 
science du  juge,"  Mr.  Wood  Benton  remarks,  "  If  indifference 
to  consistency,  superiority  to  the  rules  of  logic,  a  settled  habit  of 
gratuitous  assumption,  and  a  knack  of  mistaking  conjecture  for 
inference,  are  the  '  conditions  necessaires'  to  which  the  learned 
doctor  here  refers,  then  I  readily  admit — what  a  very  cursory 
examination  of  their  elaborate  treatises  will  clearly  illustrate — ^that 
M.  Esquirol  and  his  brethren  possess  these  indispensable  qualifica- 
tions in  a  marked  degree."  Mr.  Benton  then  examines  the  reports 
of  several  cases  as  given  by  Esquirol,  Prichard,  Marc,  Hoffbauer, 
etc.,  and  justifies  these  severe  remarks.  Mr.  Benton  takes  upthree 
classes  of  this  so-called  form  of  insanity,  viz.,  Pyromania,  jBroto- 
mania,  and  Homicidal  Mania.  His  criticisms  are  very  able,  and 
deserving  of  attention.  On  the  whole,  we  are  inclined  to  go  with 
him  as  far  as  he  goes.  His  conclusion  is,  that  in  order  to  prove 
the  existence  of  moral  insanity  as  claimed,  cases  must  be  adduced 
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in  which  all  these  elements  are  present,  viz.,  an  unlawful  impulse, 
protracted  resistance,  perfect  intellectual  soundness,  and  involun- 
tary gratification ;  whereas  the  case  law  of  moral  insanity  contains 
no  case  in  which  all  these  elements  are  present.  In  every  case 
adduced  in  support  of  the  medical  theory,  some  one  of  these  is 
awanting.  He  accordingly  divides  the  case  law  into  three  classes : 
(1)  cases  where  certain  moral  symptoms  accompany  permanent  or 
temporary  intellectual  disorder;  (2)  cases  of  unlawful  impulses, 
successfully  resisted ;  and  (3)  cases  of  unlawful  impulses,  furiously 
gratified,  but  not  resisted  at  all.  It  is  to  be  regretted  that  Mr. 
Kenton  has  not  dealt  with  the  phases  of  moral  insanity  known  as 
kleptomania  and  the  inordinate  propensity  to  falsehood.  In  these 
two  classes  of  cases  there  is,  we  think,  to  be  found  in  greater  degree 
than  in  the  other  three  the  viotiveless  character  of  the  act.  The 
utter  absence  of  any  rational  motive,  in  cases  of  kleptomania  espe- 
cially, is  a  strong  fact  in  support  of  the  theory  of  partial  moral 
insanity ;  and  perhaps  in  none  of  the  other  classes  is  there  less 
suspicion  of  intellectual  lesion  than  in  this  class. 


The  Crofters'  Holdings  {Scotland)  Actj  1886.  With  an  Introduc- 
tion and  Notes,  and  an  Appendix  containing  Forms.  By 
Christopher  N.  Johnston,  M.A.,  Advocate.  Edinburgh : 
T,  &  T.  Clark.     1886. 

JRules  arid  Reffulatwns^  Forms  of  Application^  and  Tables  of  Fees 
issued  by  tlie  Crofters*  Commiissian.     (Blue-Book.)     1886. 

For  the  many  persons  in  the  Highlands  and  Islands  of  Scotland 
who  are  or  may  hereafter  be  concerned  in  the  administration  of  the 
Crofters  Act,  the  former  of  these  publications  will  be  most  useful, 
tbe  latter  indispensable.  It  is  true  that  Mr.  Johnston's  brochure, 
which  was  issued  with  astonishing  promptitude  immediately  after 
the  passing  of  the  Act,  has^  as  to  part  of  its  contents,  been  sup- 
planted by  the  authoritative  rules  and  forms  which  have  emanated 
from  the  Statutory  Commission,  acting  more  at  leisure,  but  with 
no  unnecessary  delay.  Yet  the  value  of  the  handbook,  as  an 
analysis  of  the  statute,  drawn  on  the  same  lines  as  the  author's 
edition  of  the  Agricultural  Holdings  Act  and  the  Ground  Game 
Act,  is  nowise  impaired.  A  study  of  the  Crofters  Act  leads  one 
irresistibly  to  the  conclusion  that,  apart  wholly  from  the  question 
of  the  policy  of  the  measure,  the  object  aimed  at  has  been  attained 
by  a  series  of  sections  drawn  with  admirable  lucidity,  and  arranged 
with  a  praiseworthy  attention  to  logical  sequence.  At  bottom, 
therefore^  an  annotation  of  the  statute  need  be  little  more  than  a 
copious  Index,  along  with  a  reprint  of  those  sections  of  the  Agri- 
cultural Holdings  Act  which  are  specially  referred  to  in  sections 
3,  31,  and  34  of  the  Crofters  Act.  Mr.  Johnston  is  probably 
justified  in  going  more  into  detail  by  the  circumstance  that  every 
one  is  not  so  well  versed  in  the  collation  and  elucidation  of  the 
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several  sections  of  a  statute  as  he  is.    The  introduction  is  a  most 
readable  redaction  of  the  Act  in  the  order  which  seems  natural  to 
an  expositor,  though  impossible  to  a  legislator.     The  forms  of 
writs  and  process,  outwith  the  work  of  the  Crofters*  Commission, 
are  drawn  on  the  same  lines  as  some  well-worn  petitions   in  the 
SheriflF  Court.     Among  the  few  sections  of  the  Act  which  urgently 
call   for    elucidation   are   those   in    which   the   word    *'  family " 
appears.     In  the  sixth  section,  sub-section  1,  it  is  enacted  that  the 
value  of  improvements  made  by  the  crofter  or  his  predecessors  in 
the  same  family  may  be  taken  into  consideration  in  fixing  the  fair 
rent.     Mr.  Johnston  suggests  hei*e,  with  much  plausibility,   the 
definition  "  wife  or  any  person  to  whom  the  crofter  might,  failing 
nearer  heirs,  have  succeeded  in  case  of  intestacy/' following  as  closely 
as  possible  the  definition  given  (for  a  different  purpose)  in  section  6. 
That  section  permits  bequest  of  a  croft  to  be  made  to  a  member 
of  the  same  family  as  the  crofter — **  that  is  to  say,  his  wife  or  any 
person  who,  failing  nearer  heirs,  would  succeed  to  him  in  case  of 
intestacy  .  .  .  provided  always,  that  in  the  case  of  any  legatee  or 
heir-at-law  more  distant  than  wife,  son,  grandson,  brother,  or  son- 
in-law,"  the  croft  may  be  added  to  adjoining  crofts  instead,  after 
certain  procedure.     There  is  an  obvious  incongruity  between  the 
leading  enactment  and  the  proviso  in  the  introduction  into  the 
latter  of  "  son-in-law,"  a  relative  who  cannot  fill  the  character  of  a 
heres  ab  intestato.    Probably  the  Legislature  had  in  view  the  not 
uncommon  case  of  devolution  to  a  daughter,  and  management  of 
the  croft  for  her  and  in  her  name  by  her  husband.     It  may  be 
argued,  though  the  point  is  doubtful,  that  the  intention  was  to 
authorize  a  bequest  to  the  son-in-law  directly,  and  not  merely 
through  the  person  of  his  wife. 

The  rules  and  forms  issued  by  the  Commission  seem  to  be 
neatly  framed,  and  much  to  the  point.  The  Commission  has  thus 
far  nad  considerable  difficulty  in  securing  compliance  with  the 
very  simple  requirements  they  have  demanded  for  the  initiation  of 
proceedings  before  them. 


Lectures  on  Agricultural  LaWy  including  an  Examination  of  the 
Ground  Game  Act,  1880,  and  the  Agricultural  Holdings  {Scot- 
land) Act,  1883.  With  Digest  of  Cases,  Notes,  etc.  By 
Robert  Hislop,  B.L.,  Solicitor,  Auchterarder.  Glasgow: 
William  Hodge  &  Co. 

This  work  contains  the  substance  of  four  lectures  upon  agricul- 
tural law,  delivered  by  Mr.  Hislop  to  the  members  of  the  Strath- 
earn  Central  Agricultural  Society.  It  says  much  for  the  energy 
and  activity  of  the  Society  that  such  a  course  of  lectures  should 
have  been  delivered  under  its  auspices,  and  the  manner  in  which 
Mr.  Hislop  has  accomplished  his  task  fully  justifies  the  experiment. 
Following  the  lines  of  recent  legislation,  the  first  two  lectures  are 
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devoted  to  an  examination  of  the  Game  I^aws,  with  special  refer- 
ence to  the  Ground  Game  Act  of  1880,  and  thfe  two  remaining 
lectures  discuss  the  subject  of  farm  management  and  the  pro- 
visions thereanent  in  the  Agricultural  Holdings  Act  of  1882.  In 
the  Appendix  there  is  a  digest  of  recent  cases,  and  the  text  of  the 
two  Acts  above  mentioned.  The  work  is  fragmentaiy,  it  deals 
with  certain  portions  only  of  a  single  branch  of  the  law,  and  there- 
fore it  cannot  be  of  great  service  to  practitioners,  who  like  a  book 
to  which  they  can  turn  with  confidence  that  they  will  find  what 
they  want  in  it.  But  the  book  will  prove  of  much  help  and  assist- 
ance to  practical  agriculturists  who  desire  to  get  a  general  idea  of 
the  effect  of  recent  legislation  upon  their  rights  and  interests. 
The  text  is  not  overburdened  with  technicalities  and  citations,  but 
wherever  a  case  is  referred  to — and  only  cases  in  which  matter  of 
real  importance  was  at  issue  are  referred  to — a  reference  is  given. 
The  work  reflects  credit  upon  the  author,  who  evidently  keeps  a 
keen  eye  upon  the  progress  of  the  law  and  the  course  of  decisions, 
both  in  Scotland  and  England.  The  get-up  and  printing  of  the 
book  compare  favourably  with  those  of  some  recent  publications  of 
a  similar  character. 


Legal  Imtrudioiis  frovi  ClieyUs,     Edinburgh  :  Waddie  &  Co. 

Messrs.  Waddie  send  us  what  is  the  carrying  out  of  a  some- 
what novel  idea  in  the  shape  of  a  series  of  forms  which  are 
intended  to  take  the  place  of  the  preliminary  jottings  which 
solicitors  generally  take  from  their  clients  before  drafting  their 
deeds.  There  are  eight  sets  of  forms,  each  applicable  to  a 
different  kind  of  deed:  in  one  column  is  printed  the  chief  points 
on  which  information  is  required,  and  opposite  these  are  blank 
spaces  to  be  filled  in  from  the  instructions  given  by  the  client. 
The  idea  is  an  ingenious  one,  and  we  daresay  that  solicitors  will 
find  it  a  convenience. 


OuB  table  is  covered  with  exchanges  which  we  must  briefly 
acknowledge.  Professor  Pollock's  Lavj  QuarterUf  Review  keeps 
up  its  high  character  in  the  present  number.  We  note  a  paper 
on  the  origin  of  the  Lovat  Myth  by  G.  F.  Hamilton,  which 
should  be  interesting  to  Scotsmen.  The  Ii^h  Law  Tivus  is  as 
readable  as  ever.  The  Amci^ican  Law  Review  is  the  most  impor- 
tant legal  periodical  which  reaches  us  from  across  the  water ;  it 
is  very  ably  conducted.  The  Alhamj  Law  Journal,  the  Chicago 
Legal  N&ivSy  ColumMa  Jurist,  Central  Reporter,  Western  Reporter, 
and  Neiv  England  Reporter,  all  speak  to  the  keen  interest  taken 
in  the  profession  by  its  members  in  America.  Italy  sends  us  // 
FHangieri,  a  carefully  edited  and  well-written  magazine,  while  the 
Remce  de  Droit  International  is  too  well  known  to  all  legal  scholars 
to  require  commendation  at  our  hands. 
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^e  jHonti). 

Sunday  SImving. — Recently  an  association  of  barbers  in  Boston 
invoked  the  antiquated  Sunday  laws  of  the  State  in  an  attempt  to 
close  the  barber  shops  on  Sunday.  A  test  case  was  tried  in 
Boston  before  Judge  Barker  of  the  Superior  Court.  The  defend- 
ant was  the  proprietor  of  a  barber's  shop  in  one  of  the  principal 
hotels,  and  though  this  fact  was  taken  into  consideration  in 
determining  whether  the  defendant  in  this  instance  was  engaged 
in  a  work  of  necessity,  yet  the  learned  judge's  charge  seems  to  be 
broad  enough  to  make  shaving  on  Sunday  by  any  barber  a  work 
of  necessity.  Apparently  tlie  world  moves,  or  men  are  becoming 
more  civilized.  Half  a  century  ago,  a  barber's  apprentice  in 
Dundee,  Scotland,  refused  to  shave  his  master's  customers  on 
Sunday,  and  the  House  of  Lords,  after  grave  deliberation,  held 
that  the  apprentice  was  right  in  such  refusal,  and  could  not  be 
required  to  attend  his  master's  shop  on  Sundays.  Lord  Brougham 
said : — 

'^  It  was  said  in  the  court  below,  that  unless  working  persons, 
who  do  not  themselves  shave  their  beards,  were  allowed  to  resort 
to  the  barbers'  shops  on  Sunday,  many  decently  disposed  men 
would  be  prevented  from  frequenting  places  of  worship,  and  from 
associating  with  their  families  or  friends,  from  want  of  personal 
cleanliness.  But  why  should  they  not  do  the  work  on  Saturday, 
as  the  people  did  in  Glasgow,  and  in  other  towns,  where  no  sort 
of  work  was  allowed  to  be  done  on  the  Sunday?  It  might  be  as 
well  said  that  because  a  person  could  not  decently  resort  to 
church  or  associate  with  his  family,  unless  he  was  decently  clothed 
and  fed,  therefore  the  tailors',  and  the  butchers',  and  the  bakers* 
shops  should  be  kept  open  on  Sunday  morning  for  the  convenience 
of  such  persons.  That  was  not  the  practice;  the  parties  took 
good  care  to  provide  themselves  on  the  Saturday  with  food  and 
clothing." 

Our  Sunday  laws  greatly  need  a  thorough  revision.  They 
should  be  made  so  certain  that  all  well-meaning  citizens  can  find 
out  whether  they  are  violating  the  law  or  not.  The  Sunday  laws 
of  Massachusetts  are  probably  not  much  better  nor  much  worse 
than  the  Sunday  laws  of  other  States ;  but  they  are  very  inde- 
finite, and  are  not  in  accord  with  the  customs  and  opinions  of  the 
people.  Either  some  provisions  of  the  laws  are  obsolete,  or  thev 
are  only  occasionally  re^ived  for  purposes  of  I'cvenge  or  mischiet. 
The  courts  have  undoubtedly  tried  to  interpret  these  provisions  in 
such  a  way  as  to  make  them  appear  to  be  more  sensible  than  they 
really  are.  Probably  any  attempt  to  rigidly  enforce  the  statutes 
as  they  stand  would  quickly  bring  about  their  reformation.  The 
enlightened  public  sentiment  which  has  opened  libraries,  reading- 
rooms,  and  art  museums  on  Sundav.  would   not   tolerate  laws 
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which  are  used  to  interfere  with  a  rational  use  and  enjoyment  of 
the  day;  though,  on  the  other  hand,  it  would  insist  upon  laws 
which  would  make  the  day  a  quiet  one,  and  would  protect  all 
persons  from  disturbance  in  their  religious  observances. 

But  to  return  to  the  barbers.  In  charging  the  jury,  Judge 
Barker  said : — 

'*The  indictment  against  the  defendant  charges  that  on  the 
6th  day  of  June,  that  being  the  Lord's  day,  between  the  hours  of 
midnight  of  the  5th  and  the  hours  of  midnight  of  the  6th,  the 
defendant  kept  open  his  shop  for  the  purpose  of  doing  business 
and  labour  therein,  the  same  business  or  labour  not  being  a  work 
of  necessity  and  charity.  The  laws  of  the  commonwealth  in 
reference  to  the  observance  of  the  Lord's  day  say  that  whoever 
keeps  open  his  shop,  warehouse,  or  workshop,  for  the  purpose  of 
doing  business,  or  who  takes  part  in  any  game,  shall  be  punished 
so  and  so.  The  provision,  which  is  important  in  this  case,  is  just 
this :  Whoever  on  the  Lord's  day  keeps  open  his  shop,  warehouse, 
or  workhouse,  shall  be  punished  so  and  so.  Incidental  to  this  is 
the  provision  as  to  whoever,  works  or  does  anything  which  is  not  a 
work  of  necessity  or  charity.  Now,  Mr.  Foreman  and  gentlemen, 
the  courts  have  decided,  in  a  complaint  for  keeping  open  a  shop 
on  the  Lord's  day,  that  it  is  a  necessary  averment  that  the 
business  or  labour  done  in  it,  and  for  which  it  was  kept  open, 
must  have  been  a  work  not  of  necessity  and  charity.  It  has  been 
riecided  that  this  allegation  is  the  essential  allegation  in  the 
complaint,  and  that  it  must  be  proved.  The  averment  is  necessary, 
that  the  work  or  labour  was  not  a  work  of  necessity.  This  is 
something  essential  for  the  government  to  prove,  and  in  deciding 
whether  or  not  the  defendant  is  guilty  of  the  offence  here  charged, 
you  are  to  pass  upon  two  facts.  In  the  first  place,  did  he  keep 
open  his  shop,  which  is  mentioned  here  in  the  indictment,  upon 
the  Lord's  day,  and  did  he  keep  it  open  for  the  purpose  of  doing 
business  or  some  work  which  was  not  then  and  there  a  work  of 
necessity  or  charity?  There  is  no  contention  with  respect  to 
his  keeping  open  the  shop.  Then  comes  the  next  question.  Is  it 
shown  beyond  a  reasonable  doubt  that  he  kept  open  for  the 
purpose  of  doing  work  which  was  not  then  and  there  a  work  of 
necessity  or  charity  ?  Mr.  Foreman  and  gentlemen,  in  reference 
to  that,  the  statement  of  the  barber  is  that  people  went  in  and  out 
from  that  shop  from  the  street  and  from  the  hotel.  It  is  a  part 
of  the  hotel  called  the  Tremont  House,  and  has  an  entrance  from 
the  hotel  and  from  the  streets.  It  is  claimed  that  a  barber's  shop 
is  part  of  the  fitting  up  of  a  hotel,  and  that  the  services  of  a 
barber  are  services  which  people  recognise  as  a  part  of  the 
business  of  a  hotel.  It  is  said  to  be  necessary  to  the  guests, 
and  the  arrangement  between  the  defendant  and  hotel  here  is 
that  it  shall  be  kept  open  on  Sunday  or  some  portion  of  the 
day.  The  claim  is  made  that  he  shall  keep  it  open  for  the 
purpose  of  attending  to  the  guests  of  the  hotel,  and  he  himself 
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says  very  frankly    that    he    shaved    every    person    who   came 
to  him  on  that  day.    It  may  be  that  you  will  find  upon   this 
evidence  that  the  defendant  Kept  open  his  shop,  not  merely  to 
accommodate  the  guests  of  the  notel,  bat  also  for  the  purpose  of 
shaving  any  one  who  should  appear  to  him.     Then  comes  the 
question  whether  this  is  a  work  of  necessity  and  charity.     The 
question  for  you  to  find  is  whether  the  defendant  kept  open  for 
the  common  ordinary  practice  of  the  barber's  trade,  and  this 
raises  the  question  of  the  necessity  of  hair-cutting,  shaving,  and 
shampooing.     There  is  no  evidence  here  as  to  whether  there  was 
anything  in  this  shop  for  sale.    And  that  brings  us  to  the  question 
of  law,  as  to  the  necessity  of  shaving,  and  as  to  whether  such 
works  are  works  of  necessity  and  charity.    A  man  may  have  done 
for  him  what  he  would  do  for  himself,  so  far  as  having  his  hair 
cut,  washing  his  head  and  such  work.     It  does  not  seem  to  me 
that  it  could  be  other  than  a  work  of  necessity  under  the  ordinary 
circumstances.     That  is,  if  a  man  is  guilty  for  shaving  another 
on  Sunday,  the  man  whom  he  shaves  would  be  equally  guilty. 
If  a  man  were  brought  before  me  charged  with  shaving  himself,  I 
should  in  ordinarv  cases  order  his  discharge,  because  it  seems  to 
me  that  it  would  be  a  work  of  necessity.     Whatever  a  man  mav 
properly  do  for  himself,  he  may  properly  do  by  some  one  else,    tf 
he  wants  to  be  shaved  or  have  his  head  washed,  then,  unless  the 
barber  knew  he  wanted  it  done  for  an  improper  purpose,  and  out- 
side of  the  ordinary  reasons  which  actuate  men,  it  seems  to  me 
that  the  party  is  utterly  justified  in  any  work  which  is  morally 
fit  to  be  done.    If,  therefore,  the  shaving  was  done  in  this  case 
in  a  perfectly  proper  manner  on  this  Sunday,  I  should  say  that  it 
was  a  work  of  necessity  and  charity.     The  law  recognises  that 
some  things  may  be  done  on  this  day  in  such  a  way  as  to  be  an 
infraction  of  the  law.     The  Courts  have  decided  that  the  mails 
may  be  carried  on  Sundays,  but  it  must  be  done  without  any 
unnecessary  disturbance.      In  other  words,  the  i)eople  of  this 
commonwealth  desire  a  quiet  Sunday,  aind  anything  which  dis- 
turbs public  tranquillity  is  unlawful.     If  a  person  opens  his  shop 
upon  the  Lord's  aay  merely  for  the  sake  of  doing  work  for  the 
comfort,  cleanliness,  and  convenience  of  others,  like  cutting  their 
hair  and  shampooing,  I  should  say  it  was  a  work  of  necessity  and 
charity,  and  that  the  barber  was  not  indictable  for  doing  thb  in 
good  faith." 

The  jury  returned  a  verdict  of  not  guilty. 

SecUh  V.  Moore  (11  App.  Cas.  350)  was  a  case  of  Scotch  law 
raising  the  question  whether  a  ship  which  was  being  built  for  a 
customer  on  the  terms  of  payment  by  instalments  at  certain 
stages  was  **  sold  "  within  the  meaning  of  the  Mercantile  Law 
Amendment  (Scotland)  Act,  so  as  to  be  protected  against  the 
shipbuilder's  creditors,  but  it  led  to  some  important  observations 
by  Lord  Blackburn  and  Lord  Watson  as  to  the  time  at  which 
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the  property  in  a  ship  so  in  building  or  other  corpus  manvfactum 
passes  to  the  purchaser.  In  each  case,  it  is  of  course  a  question 
of  the  construction  of  the  contract  at  what  stage  the  property 
shall  pass ;  but  according  to  Lord  Watson,  the  result  of  the 
English  authorities.  Woods  v.  Russdl  (5  B.  and  Al.  942),  Clarke 
V.  Spence  (4  Ad.  and  E.  448),  and  Wood  v.  Ml  (5  E.  and  B.  772, 
6  E.  and  d.  355),  is  that  an  agreement  that  a  ship  or  other  corpus 
Tnanufactum  shall  be  appropriated  to  the  contract  of  sale  ^^  ought, 
in  the  absence  of  any  circumstances  pointing  to  a  different  con- 
clusion, to  be  inferred  from  a  provision  in  the  contract  to  the  effect 
that  an  instalment  of  the  price  shall  be  paid  at  a  particular  stage, 
coupled  with  the  fact  that  the  instalment  has  been  duly  paid,  and 
that  until  the  vessel  reached  that  stage  the  execution  of  the  work 
was  regularly  inspected  by  the  purchaser  or  some  one  on  his  behalf, 
but  such  an  inspection  must  be  sufficient  to  warrant  the  inference 
that  the  purchaser  has  agreed  to  accept  the  corpus  so  far  as  com- 
pleted as  in  part  implement  of  the  contract  of  sale."  Another 
principle  deducible  from  the  same  authorities  is  that  '^  materials 
provided  by  the  builder  and  intended  to  be  used  in  the  execution 
of  the  contract  are  not  appropriated  to  the  contract  unless  they 
have  been  affixed  to  or  made  part  of  the  corpusr — Law  Qiuirterly. 

Mortgages  from  Client  to  Solicitor. — The  case  of  Pooley  v.  Wlut- 
liawy  55  Law  J.  Rep.  Chanc.  654,  reported  in  the  September 
number  of  the  Law  Journal  Reports,  marks  something  of  a  re- 
action from  the  rather  severe  view  of  the  duty  of  a  solicitor  in 
dealing  with  his  client  which  has  been  taken  in  Cockbum  v. 
Edwards,  51  Law  J.  Bep.  Chanc.  46,  and  similar  cases.  The 
rule  has  been  laid  down  in  very  general  terms,  that  a  solicitor  who 
takes  a  mortgage  from  his  client  without  the  client  having  inde- 

Eendent  advice  is  bound  to  explain  any  variation  there  may  be 
etween  the  form  adopted  and  the  ordinary  form,  and  in  particular 
if  a  power  of  sale  without  notice  is  inserted  and  the  solicitor  does 
not  explain  its  unusual  character  and  point  out  the  imperative 
action  of  the  clause  to  his  client,  the  mortgage  either  cannot  be 
enforced  or  the  solicitor  is  bound  to  give  the  usual  notice.  We 
fear  that  it  would  be  enough  in  the  case  of  some  judges  to  pro- 
nounce the  words  "solicitor,"  "mortgage,"  and  "sale  without 
notice/'  to  entitle  a  client  to  a  remedy ;  but  the  case  in  (question 
came  before  the  late  Mr.  Justice  Pearson,  who  showed  his  usual 
freedom  from  prejudice  and  fairness  of  mind  in  deciding  it.  He 
said :  "  I  certainly  do  not  desire  to  say  one  word  which  shows  that 
I  appreciate  less  than  other  judges  do  the  safeguards  and  protection 
this  court  throws  over  persons  who  are  dealing  with  their  solicitors; 
nor  do  I  desire  to  say  one  word  which  will  intimate  that  I  think  a 
solicitor,  in  dealing  with  his  client,  is  not  bound  to  be  more  careful 
than  he  is  in  dealing  with  other  persons.  Nevertheless,  justice 
ought  to  be  dealt  out  to  a  man  whether  he  is  a  solicitor  or  a 
layman."     So  strict  are  in  general  the  views  of  lawyers  on  the 
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bench  of  the  ;^Iiabilities  of  lawyers  in  the  heat  and  dost  of  the 
profession,  that  it  is  much  to  have  it  admitted  that  a  suitor  in  a 
court  of  law  is  entitled  to  justice  none  the  less  because  he  happens 
to  be  a  solicitor.  The  first  question  Mr.  Justice  Pearson  propounds 
to  himself  is  whether  the  agreement  before  him  came  within  the 
class  of  agreements  to  whicli  this  strictness  applies.  A  mortgage 
has  always  been  looked  upon  as  a  weapon  of  such  sharpness  that 
a  client  ought  not  to  be  allowed  to  put  it  in  the  hands  of  his 
solicitor  without  independent  advice  except  in  its  mildest  form. 
But  what  is  meant  by  a  mortgage?  It  would  be  quite 
consistent  with  the  history  of  other  oranches  of  the  law  if  the 
rule  so  laid  down  in  reference  to  certain  kinds  of  mortgage 
had  gradually  been  extended  to  mortgages  of  all  kinds.  Mr. 
Justice  Pearson  is,  however,  unable  to  extend  the  rule.  In  his 
view  the  duty  of  a  solicitor  to  a  client  in  respect  of  a  mortgage  is 
only  a  branch  of  the  principle  that  a  solicitor  being  in  a  fiducian^ 
relation  cannot  take  advantage  of  his  client.  Whether,  therefore, 
such  undue  advantage  was  taken  depends,  not  on  the  bare  question 
whether  there  had  been  a  mortgage,  but  upon  all  the  circumstances 
of  the  case. 

The  circumstances  under  which  the  situation  in  question  arose 
begin  with  the  fact  that  Mr.  Pooley,  the  client,  owed  Mr.  Kaye, 
the  solicitor,  £450.  It  was  not  like  the  case  of  a  man  raising 
money  for  the  purpose  of  cariying  on  a  business,  in  which  case 
there  would  be  no  pressing  necessity,  nor  even  like  the  case  of  a 
man  wanting  to  pay  off  the  debt  of  some  one  else  with  money 
borrowed  on  secunty.  It  was  the  case  of  a  debtor  coming  to  his 
creditor  and  asking  for  time  in  which  to  pay  his  debt.  The  debt 
was  incurred  for  professional  charges,  and  the  usual  and  proper 
course  for  a  solicitor  to  take,  if  they  are  not  paid,  is  to  bring  an 
action.  It  is  not  his  habit  to  allow  professional  charges  to  stand 
out  on  mortgage.  It  thus  appears  that  the  arrangement  proposed 
was  not  an  investment  of  money,  but  a  temporary  postponement 
of  the  payment  of  a  pressing  debt.  Mr.  Pooley,  it  seems,  was  the 
proprietor  of  the  Lilliput  Railway  which  runs  round  the  bay 
between  St.  Ilelier's  and  St.  Aubin  in  Jersey.  This  railway  had 
been  put  into  possession  of  the  Metropolitan  Bank  to  secure  the 
repayment  of  moneys  advanced,  but  it  still  seems  to  have  been  of 
value  as  a  security.  It  was  agreed  that  Mr.  Pooley  should  give 
Mr.  Kaye  six  weeks  in  which  to  pay  the  money,  and  by  way  of 
security  Pooley  was  to  mortgage  to  him  his  interest  in  the  Jersey 
Railway,  including  the  **  General  Don  " — the  steam-engine  which, 
by  hurrying  backwards  and  forwards,  if  we  are  rightly  informed, 
did  all  the  work  of  the  little  line,  and  was  probably  the  most 
valuable  part  of  the  undertaking  as  a  going  concern.  There  was 
an  agreement  to  execute  a  formal  mortgage,  which  mortgage  was 
to  contain  such  powers  of  sale  as  Jersey  counsel  might  think 
reasonable  and  proper,  the  power  of  sale  to  be  exerciseable  on  the 
sum  due  with  interest  not  being  paid  on  July  11th  following  or 
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within  fourteen  days.  The  agreement  was  drawn  by  the  solicitor, 
and  the  client  had  no  independent  advice.  Pooley  did  not  pay 
on  July  11th,  and  on  August  2nd  Kaye  wrote  to  him  giving 
him  a  few  more  days,  after  wliich  the  security  would  be  realized. 
Two  months  afterwards  Kaye  sold  Pooley's  interest  for  £700, 
and  in  the  course  of  the  month  Pooley  became  a  bankrupt.  His 
trustee  in  bankruptcy  desired  to  set  aside  the  mortgage  on  the 
ground  that  it  was  unfairly  obtained  as  between  solicitor  and  client. 
It  was  contended  on  behalf  of  the  trustee  that  the  transaction  was 
an  ordinary  mortgage  to  secure  the  loan  of  money;  but  Mr. 
Justice  Pearson  was  unable  to  take  this  view.  It  was,  as  he  points 
out,  an  arrangement  by  which  the  solicitor  gave  time  to  his  client 
to  pay  a  bill  of  costs.  The  arrangement  no  doubt  included  a 
mortgage ;  but  there  is  no  virtue  in  the  word  **  mortgage,"  and 
the  transaction  has,  after  all,  to  be  looked  at  in  the  light  of  the 
principle  affecting  all  dealings  between  solicitor  and  client. 

A  contrary  decision  would  have  been  very  much  to  the  disad- 
vantage of  clients.  It  would  have  forced  solicitors,  in  all  cases,  to 
take  immediate  steps  to  enforce  their  bills  of  costs,  notwithstand- 
ing that  the  client  offers  some  reasonable  security  for  a  short  time. 
This  kind  of  accommodation  cannot  fairly,  in  regard  to  terms,  be  put 
on  the  same  footing  as  an  ordinary  mortgage  with  three  months' 
notice  of  sale.  If  it  were,  it  would  never  be  resorted  to.  Similarly, 
if  the  form  adopted  in  this  case  could  not  be  used  without  resort 
to  another  solicitor  giving  independent  advice  to  the  client,  it 
would  not  be  used  at  all.  The  last  thing  in  the  world  which  the 
client  would  be  likely  to  do  under  the  circumstances  would  be  to 
incur  another  bill  of  costs,  even  if  there  were  a  solicitor  willing  to 
indulge  him.  The  decisions  on  such  subjects  appear  to  have  gone 
quite  far  enough.  After  all,  a  solicitor  has  no  supernatural  power 
over  the  client.  He  does  not  mesmerize  or  bewitch  him.  The 
client  has  still  some  wits  left,  notwithstanding  that  it  is  necessary 
for  him  to  stand  alone  in  antagonism  to  his  former  adviser.  The 
real  effects  of  the  relation,  as  Mr.  Justice  Pearson  said,  must  not 
be  minimized,  but  his  decision  seems  to  be  in  the  direction  of  a 
wholesome  and  common-sense  view  of  them. — Law  Jouniah 
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SHERIFF  COURT  OF  ZETLAND. 
Sheriff  Thoms  and  Sheriff-Substitute  Mackenzie. 

LOURIB  OR   LAURBNSON  V,   BEATTON,  INSPECTOR   OP  TINGWALL. 

Poor  Law  Act,  1845,  5«c.  73. — An  appeal  to  the  Sheriff  agiunst  the 
Substitute,  dealing  with  an  application  for  relief  under  this  section,  held 
iQcompetent. 

The  pauper  had  presented,  on  13th  August  1886,  his  certificate  of 
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refusal  by  the  inspector  to  the  Sherifif-Sabstitute,  and,  on  the  pauper's 
verbal  statement,  he  ordered  the  inspector  to  lodge  a  statement  of  his 
reasons  for  refusal,  and  in  the  meantime  ordered  interim  relief.  On  24th 
Angast,  in  respect  of  the  statement  lodged  by  the  inspector,  the  Sheriff- 
Substitute  appointed  *Hhe  same  to  be  answered  on  behalf  of  the 
applicant  by  Mr.  James  C.  Orierson,  solicitor,  Lerwick,  agent  for  the 
poor,  and  allows  him  to  see  the  process  till  29th  day  of  September 
proximo,  and  continues  the  interim  aliment  to  the  applicant  till  the  farther 
orders  of  Gourf  On  expiry  of  this  period  the  following  interlocutor  was 
pronounced : — 

**  Lerwick^  29M  September  1886. — In  respect  of  the  statement  at  the 
bar  by  the  agent  for  the  poor,  that  the  applicant  either  refuses  or  delays 
to  acknowledge  his  agent's  communication  in  reference  to  the  last  order, 
or  to  instruct  him  in  regard  thereto,  the  Sheriff-Substitute  recalls  the 
order  for  interim  relief,  refuses  the  application,  and  decerns." 

On  1st  October  the  applicant  appealed  to  the  Sheriff  (Thorns),  who 
has  pronounced  this  interlocutor : — 

'^  The  Sheriff  refuses  this  appeal  as  incompetent,  and  decerns. 

^'Note. — During  an  experience  of  now  more  than  sixteen  years  the 
Sheriff  has  not  seen  such  an  appeal  Applications  under  sec  73  of  the 
Poor  Law  Act  are  not  cases  where  the  ordinary  machinery  of  the  Sheriff 
Court  is  appealed  to,  but  a  new  and  summary  jurisdiction  is  instituted, 
which,  though  not  making  the  judgment  of  the  Sheriff  or  Sheriff- 
Substitute  expressly  final,  does  so  by  implication.  Hence  the  case  falls 
under  the  principles  of  the  decisions  in  School  Board  of  Som  v.  Bone 
(First  Division,  11th  March  1886),  XIV.  Poor  Law  Magazine,  new 
series,  247,  and  Strain  v.  Strain  (26th  June  1886,  First  Division),  same 
volume,  412." 

Act.  Orierson — Alt,  Party. 
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MrsREPRBSKNTATioN. — Company — Debentures — Objects  of  loan  misstated 
— Mistake  on  part  of  debenture-holder. — ^A  circular  was  issued  by  the 
directors  of  a  company  inviting  subscriptions  for  debentures  which  stated 
that  the  objects  for  which  the  issue  of  the  debentures  was  made  were  to 
make  additions  to  the  buildings  of  the  company,  to  purchase  horses  and 
vans,  and  to  develop  the  business.  The  plaintiff  took  some  of  these 
debentures  under  the  mistaken  belief  that  the  debentures  would  be 
charged  on  the  property,  but  also  relying  on  the  statements  in  the 
circular.  The  money  subscribed  for  the  debentures  was  expended  in 
paying  off  pressing  liabilities  of  the  company.  The  company  was  wound 
up : — Heldj  that  the  statement  of  the  objects  for  which  the  debentures  were 
issued  was  a  material  misstatement  of  facts  by  which  the  plaintiff  had 
been  induced  to  subscribe  for  the  debentures ;  and  that,  notwithstanding 
the  plaintiff  had  been  influenced  by  his  own  mistake,  the  directors  of  the 
company  were  liable  in  an  action  for  deceit. — Edgington  v.  FiUmaurice 
(App.),  55  L.  J.  Rep.  Ch.  650. 

Decision  of  Denman,  J.,  affirmed. — Ibid. 


THE 
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POLITICS  AS  A  PROFESSION.! 

The  contrast  between  the  care  and  caution  with  which  we 
administer  our  laws,  and  the  carelessness  and  rashness  with  which 
we  enact  them,  must  often,  I  am  sure,  have  presented  itself  to 
your  minds  as  a  strange  anomaly.  You  yourselves  know — some 
of  you,  it  may  be,  but  too  well — ^the  barriers  which  have  been 
erected  around  the  profession  of  the  law.  Without  the  wedding- 
garment  of  elaborate  culture,  first  general  and  then  special,  no 
man  may  enter  its  sacred  precincts.  A  rich  and  varied  literature 
has  preserved  the  wisdom  of  its  sages.  Its  traditions  and  its 
customs  have  been  transmitted  from  generation  to  generation, 
from  age  to  age,  from  land  to  land.  It  has  been  defined  by  judges, 
systematized  by  text-writers,  codified  by  jurists,  and  expounded  by 
professors.  Of  all  this  wealth  you  are  the  inheritors ;  and  it  is 
only  on  condition  of  your  having  duly  served  yourselves  heirs  to 
it  that  you  are  permitted  to  perform  the  most  ordinary  functions 
of  the  counsel  or  the  judge.  All  cases  and  all  clients,  moreover, 
are  equal  before  the  law ;  and  be  the  relation  never  so  trivial,  the 
law  of  the  land  which  governs  it,  or  is  intended  to  govern  it,  will 
be  ascertained  and  administered  secundum  artem. 

But  what  of  the  law  of  the  land  which  we  thus  administer  t 
By  what  art  was  it  discovered  and  elaborated  and  defined?  Who 
adjusted  it  to  principle  on  the  one  hand,  or  to  practice  on  the 
other  ?  What  guarantee  have  we  that  it  is  in  accordance  with 
the  Ten  Commandments,  or  that  it  takes  into  account  the  condi- 
tions in  which  the  Ten  Commandments  mast  be  administered  in 
our  day  and  generation  t  To  all  these  questions  the  reply  will 
be,  that  the  law  of  the  land  is  the  voice  of  the  people,  speaking 
through  their  constitutional  representatives,  and  that  the  voice 
of  the  people  is  the  voice  of  God.  But  though  divine  wisdom  be 
always  the  ultimate  factor,  it  by  no  means  follows  that  it  is  the 
proximate  factor  in  human  affairs.  There  are  such  things  as 
human  perversity,  selfishness,  and  folly.     God  has  marked  them 
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with  His  disapproval,  it  is  true,  and  has  given  as  moral  and  intel- 
lectual vision  sufficient  to  enable  us  to  read  His  marks.  But,  for 
this  very  reason,  He  has  left  us  to  read  them  for  ourselves,  and  it 
is  in  order  that  we  may  read  them  aright  that,  within  the  sphere 
of  jurisdiction,  we  have  provided  ourselves  with  such  elaborate 
means  of  interpretation.  But  when  we  pass  from  the  sphere  of 
jurisdiction  to  the  sphere  of  legislation,  I  again  ask.  What  means 
do  we  possess?  Where  are  our  trained  and  skilled  legislators  who 
shall  correspond  to  our  professional  administrators  of  the  law  ? 
As  an  optimist,  I  am  willing  to  concede  to  the  popular  will  all  the 
sanctity  that  the  most  advanced  Liberal  can  claim  for  it  In  the 
last  instance,  I  believe  it  to  be  divinely  guided,  for  the  simple 
reason  that  the  will  of  the  creature  must  ultimately  conform  to 
the  will  of  the  Creator.  But  how  is  the  last  instance  to  be 
arrived  at  1  Assuming  the  ultimate  will  of  a  free  people  to  be 
right:  right  in  all  cases,  not  accidentally,  but  necessarily:  right  in 
accordance  with  the  very  nature  of  things ;  how  is  this  ultimate 
will  to  be  reached  1  It  is  not  with  general  impulses  but  with 
special  decisions  that,  for  practical  purposes,  we  have  to  deal. 
The  problems  which  must  be  submitted  to  the  general  will  are 
neither  few  nor  simple.  Their  solution  makes  calls  not  only  on 
the  highest  intelligence,  but  on  the  most  extensive  and  varied 
knowledge.  Even  with  these  aids,  it  is  often  only  partial!}' attainable. 
Can  the  general  will,  in  such  circumstances,  be  expected  to  act 
spontaneously  t  With  the  utmost  purity  of  motive,  is  the  general 
intelligence  equal  to  the  task,  or  is  the  task  not  one  which  the 
general  intelligence,  unless  aided  and  enlightened,  will  abandon 
in  despair? 

Of  all  political  delusions  the  greatest  is  that  of  supposing  that 
any  great  community  will  ever  legislate  for  itself  by  means  of  any 
electoral  machinery  which  it  can  devise,  or  which  can  be  devised 
for  it.  The  electoral  machine  itself  must  be  worked,  and,  for  this 
purpose,  individual  interposition  is  inevitable. 

One  used  sometimes  to  imagine  that,  at  this  point,  individual 
interference  might  be  arrested, — that,  if  some  modification  of  Mr. 
Hare's  system  were  adopted,  if  a  simple  list  of  the  names  of  all  those 
who  were  desirous  of  being  elected  were  officially  published,  and  the 
electors  were  then  left  to  themselves,  all  canvassing  and  speech- 
making  being  forbidden,  the  genuine  verdict  of  tne  community 
might  be  ascertained.  But  the  objections  to  this  arrangement,  it  is 
to  be  feared,  would  exceed  its  advantages.  The  constituents,  for  the 
most  part,  would  know  nothing  of  the  candidates.  A  speech,  though 
not  remarkable  either  for  its  sincerity  or  its  candour,  always  reveals 
something  of  the  opinions  or  prejudices  of  the  speaker.  However 
much  he  may  garble  his  information  or  doctor  his  statistics  for 
party  purposes,  he  must  bring  the  leading  questions  of  the  day  to 
the  notice  of  his  auditors,  and  put  them  in  a  position  to  compare 
his  views  with  those  of  his  opponent.     All  speeches,  moreover,  are 
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hy  no  means  of  this  questionable  character.  Many  of  them,  both 
in  and  out  of  Parliament,  are  unprejudiced, earnest,  and  enlightened 
in  the  highest  degree,  and  these  speeches,  when  reproduced  and 
commented  on  in  the  newspapera,  form  the  best,  and  indeed  the 
only  political,  instruction  which  the  community  receives. 

But  men,  or  at  any  rate  the  best  men,  do  not  make  speeches  un- 
bidden. Requisitions  must  be  presented  to  tliem,  and  for  this 
purpose  committees  and  associations,  embracing  narrower  and  wider 
areas,  must  be  formed.  These  primary  organizations  for  the  selection 
and  support  of  candidates,  in  democratic  countries  more  especially, 
are  the  fountain  heads  not  only  of  legislation  and  jurisdiction,  but 
of  administration.  No  modest  or  self-respecting  man  presents 
himself  as  a  candidate  for  a  seat  in  a  Town  Council,  a  School 
Board,  a  Parochial  Board,  or  any  other  public  body.  He  waits 
till  his  services  are  called  for  by  his  fellow- citizens,  and,  as  the 
duties  of  such  offices  imply  no  insignificant  sacrifice  of  time  and 
energy  and  even  of  money,  very  considerable  pressure  is  often 
required  to  induce  the  right  man  to  come  forward.  A  canvass,  so 
exhaustive  as  to  amount  almost  to  a  preliminary  election,  must  be 
niade,  in  order  to  satisfy  him  as  to  his  chances  of  success.  Here, 
then,  is  a  field  for  the  display  of  political  aptitude  that  lies  at  every 
man's  door,  and  one  in  which,  if  I  mistake  not,  the  public  interest 
calls  for  professional  interposition,  both  by  tongue  and  pen,  quite 
as  much  as  in  any  other.  Organizations  for  the  purposes  I  have 
mentioned  spring  up  so  rapidly  on  the  prospect  of  any  kind 
of  election,  that  promptitude  is  the  first  requisite  in  dealing  with 
them.  Unfortunately,  however,  they  are  spheres  of  action  which 
present  so  few  attractions  for  cultivated  persons  that,  before  they 
liave  made  up  their  minds  to  interpose,  matters  have  often  reached 
a  stage  which  would  render  their  interposition  ungracious  and 
probably  futile.  It  is  from  this  circumstance,  more  than  any  other, 
that  those  whose  services  mii^ht  be  of  inestimable  value  to  their 
fellow-citizens  are  so  often  seen  standing  aloof.  The  first  thing 
they  hear  of  the  affair  is  that  a  committee  has  been  formed,  that  a 
chairman,  an  honorary  secretary,  and  an  honorary  treasurer  have 
been  appointed,  and  that  some  worthy  citizen,  of  whom  they  never 
heard,  has  proposed  that  another  worthy  citizen,  of  whose  merits 
they  are  equally  ignorant,  shall  be  requested  to  allow  himself  to  be 
nominated.  Of  the  private  meeting,  at  which  these  matters  were 
really  arranged,  no  report  is  published,  and  this  the  first  public 
meeting,  of  which  the  advertisement  had  escaped  their  notice,  has 
already  been  held.  Now  I  am  not  condemning  these  arrange- 
ments. In  democratic  countries  I  regard  them  as  inevitable,  and 
I  only  wish  to  inquire  whether  they  would  not  effect  the  honest 
objects  which,  for  the  most  part,  they  have  in  view,  if  the  public 
had  the  services  of  a  class  of  educated  politicians  who  would  make 
it  their  business  to  watch  for  them  and  to  take  part  in  them.  At 
present  they  are  too  often  in  the  hands  of  social  busybodies  and 
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party  wirepullers,  who  find  remuneration  for  tlieir  trouble  in  the 
ephemeral  notoriety  which  they  acquire,  or  in  the  small  appoint- 
ments to  which  their  activity  leads.  To  those  who  cx)ntemplated 
a  serious  political  career  as  journalists,  as  members  of  the  Legis- 
lature and  ministers  of  State  these  labours  would  offer  nobler 
rewards  in  the  insight  they  would  give  them  into  the  springs  of 
political  life,  and  the  practice  they  would  afford  them  in  influ- 
encing the  sentiments  and  moulding  the  opinions  of  their  less 
instructed  fellow-citizens. 

This,  then,  is  the  first  direction  in  whicli,  as  it  seems  to 
me,  the  professional  politician  would  find  a  function  useful  to 
the  community  and  profitable  to  himself.  It  is  as  a  trained 
and  skilled  elector  that  he  must  first  seek  the  confidence  of  his 
fellow-electors.  His  second  function  is  that  of  a  representative, 
and  as  such  of  a  legislator.  Legislation  is  to  be  the  business 
of  his  life,  just  as  jurisdiction  is  the  business  of  the  professional 
lawyer's  life.  It  is  with  a  view  to  this  that  his  education,  both 
general  and  special,  is  to  be  carried  on,  and  that  he  is  to  serve  the 
practical  apprenticeship  as  an  elector  to  which  I  have  just  alluded. 

It  will  be  said  that  the  subjects  which  call  for  legislative  inter- 
position in  advanced  societies  are  so  multifarious,  that  no  special 
training,  either  theoretical  or  practical,  can  embrace  them  all,  and 
that  all  we  can  do  is  to  select  honest  and  capable  men,  and  leave 
them  to  be  guided  by  specialists  on  each  special  occasion.  I  admit 
the  truth  ot  the  allegation,  but  not  of  the  inference.  No  previous 
education  or  experience  can  be  so  exhaustive  as  to  send  men  into 
the  legislative  field  equipped  at  all  points.  Nor  ought  such 
training  in  specialties  to  be  attempted  in  the  case  of  the  pro- 
fessional politician.  Special  information  can  always  be  had  from 
without ;  and  it  is  not  the  want  of  it  that  gives  to  our  legislation 
the  uncertain,  vacillating,  and  one-sided  character  which  belongs 
to  it.  It  is  in  the  knowledge  of  principles — of  the  lines  of 
march  along  which  a  consistent^  firm,  and  comprehensive  policy 
can  alone  be  reached — that  the  ordinary  class  of  legislators  fall 
short.  It  is  this  that  burdens  our  statute-book  with  the  mass  of 
mistaken  and  unenforceable  enactments,  in  the  readjustment  and 
repeal  of  which  more  than  half  its  energies  are  spent.  Now  these 
principles,  resting  as  they  do  on  the  very  nature  of  things,  are 
permanent,  and,  in  so  far  as  they  have  been  discovered,  can  be 
taught ;  and  it  is  a  knowledge  of  them  more  especially  which  the 
professional  politician  ought  to  bring  to  the  aid  of  the  amateur 
legislators,  who  must  contmue,  of  course,  to  form  the  main  body  of 
his  colleagues. 

When  the  subject  of  principles,  or  of  natural  and,  as  such, 
unchangeable  rules  of  action,  is  mentioned,  and  still  more  when 
the  importance  of  theory  and  the  necessity  of  forming  ideal  concep- 
tions of  the  objects  which  we  desire  to  realize  are  insisted  on,  I  am 
aware  that  many  persons  jump  at  once  to  the  conclusion  that 
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sometliing  is  about  to  be  said  which  they  will  not  understand. 
Their  minds  consequently  begin  to  wander  in  a  sort  of  hopeless, 
aimless  imbecility.  **  Give  us  something  practical,  for  the  love  of 
heaven!"  they  exclaim  ;  "  give  us  facts  I  "  and  they  seize  on  the 
first  two  or  three  facts  they  can  get  hold  of,  and  forthwith  propose 
that  a  legislative  Union  shall  be  formed  or  repealed ;  that  a  Land 
Act,  a  Coercion  Act,  or  a  Foreign  Enlistment  Act,  or  whatever 
else  may  be  the  fad  of  the  day,  shall  be  enacted.  Now  there 
probably  never  was  a  crisis  in  the  history  of  our  country  in  which 
an  appeal  to  the  ultimate  principles  by  which  society  is  governed 
was  forced  upon  us  by  so  many  considerations  and  in  so  many 
directions  as  at  present.  The  day  has  gone  by  for  lazily  groping 
our  way  by  the  farthing  candle  of  utility.  Honest  John  Bull 
used  to  comfort  himself  with  the  notion  that  the  choice  between 
theory  and  practice  was  always  open  to  him ;  and  as  the  felicity 
of  inquiring  into  the  causes  of  things  did  not  smile  to  him,  the 
choice  gave  him  no  trouble.  But  times  are  changed ;  and  unless 
lie  can  make  a  stand  for  the  faith  that  is  in  him,  he  is  in  great 
danger  of  being  goaded  into  dry  and  thirsty  Socialistic  and  Com- 
munistic regions,  very  unlike  the  green  fields  of  Old  England. 

It  is  quite  startling  how  rapidly  a  change  of  theory,  which  has 
been  forced  upon  us  by  events,  changes  the  whtJe  drift  of  feeling 
and  opinion.  New  rocks  ahead  endanger  our  course,  and 
necessitate  a  new  departure  in  legislation.  Of  this  I  men- 
tioned an  example  in  my  introductory  lecture  last  year,  in 
the  principles  of  centralization  and  decentralization.  They  are 
both  true  and  sound  principles — indispensable  factors  in  the  life 
of  every  progressive  community;  and  yet,  for  the  time  being, 
either  the  one  or  the  other  almost  exclusively  determines  the 
current  of  legislation.  For  many  years — I  cannot  say  how  many, 
but  for  all  the  years  of  my  conscious  life — the  principle  of  centrali- 
zation had  reigned  supi'eme.  Men  believed  in  great  states,  great 
cities,  great  factories,  broad  lands,  and  big  farms.  The  world  was 
to  be  governed  by  big  battalions,  and  big  ships  were  to  rule  the 
waves.  The  biggest  cannon  that  ever  was  cast  could  be  silenced 
by  a  cannon  twice  the  size ;  and,  as  there  is  no  limit  to  the  size  to 
which  cannon  may  be  cast,  men  have  gone  on  casting  them  bigger 
and  bigger.  Size,  in  a  word,  was  omnipotent  both  in  peace  and 
in  war.  The  only  object  of  the  art  of  war  was  to  discover  by 
what  means  the  greatest  number  of  human  beings  could  be  killed 
in  the  shortest  time ;  the  only  object  of  the  art  of  peace  was  to 
discover  how  the  greatest  number  of  them  could  be  kept  alive  with 
the  smallest  expenditure  of  effort  on  their  own  part:  and  both 
these  objects,  it  was  thought,  could  best  be  attained  by  machinery. 
Hands,  and  eyes,  and,  above  all,  brains,  except  in  the  case  of  the 
inventors  of  machinery,  were  to  have  a  long  holiday.  Leviathan  had 
no  use  for  such  puny  instruments.  But  when  Leviathan  was  thus 
engaged  in  swallowing  up  the  little  fishes,  lo,  and  behold,  Leviathan 
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grew  sick !  There  was  what  is  called  a  **glut  at  the  centre."  His 
food  disagreed  with  him,  and  the  little  fishes  were  sent  sw^imminir 

•  •  ft  n  • 

again  into  the  ocean,  free  to  flap  their  fins  at  their  own  sweet  will. 
The  tide  had  turned,  and  the  principle  of  decentralization  was  to 
have  its  day.  Now  this  is  the  point,  if  I  mistake  not,  at  which 
we  stand  at  the  present  time.  We  have  been  forced  into  a  new 
road  by  the  cid  de  sac  in  which  our  one-sided  action  had  landed  us ; 
and  the  problem  wliich  now  occupies  all  thinking  men  is  how  far 
this  new  road  is  to  carry  us.  Our  continental  neighbours  still 
cling  to  their  big  battalions,  and  we  still  compete  with  them  in 
big  ships  and  big  guns.  The  depressing  and  exhausting  effects  of 
this  wasteful  policy  are  everywhere  felt ;  but  they  are  not  as  yet 
distinctly  perceived  and  acknowledged.  It  is  otherwise,  however, 
with  the  vast  machine  we  call  Parliament.  It  confessedly  is  no 
longer  equal  to  the  strain  that  has  been  put  upon  it.  It  cannot 
grasp  both  imperial  and  local  affairs.  If  they  are  to  be  dealt  with 
effectually,  they  must  be  dealt  with  separately;  and  the  question 
of  practical  politics  which  before  all  others  presses  for  solution 
is,  How  are  they  to  be  separated?  What  are  imperial  and  what 
are  local  affairs? 

Special  answers  to  this  question  will  have  to  be  sought  in  all 
conceivable  directions,  and  I  cannot  enter  on  them  here.  But 
there  is  one  general  answer  at  which,  I  think,  we  may  arrive  by 
looking  at  the  question  from  the  point  of  view  of  principle ;  and 
this  general  answer  will  indicate  the  lines  along  which  special 
answers  must  be  sought.  The  ultimate  object  of  all  legislation, 
whether  local  or  imperial,  and  whatever  be  the  department  of 
human  activity  to  which  it  has  reference,  is  to  set  that  activity 
free,  to  remove  the  impediments  which  stand  in  the  way  of  its 
fulfilling  its  proper  function  and  realizing  its  true  results.  Legis- 
lation does  not,  as  I  shall  attempt  to  show  vou  hereafter,  supply 
or  even  stimulate  activity.  That  function  belongs  to  other  factors, 
moral,  intellectual,  and  physical.  It  merely  sets  it  free  to  avail 
itself  of  these  factors  to  the  extent  to  which  the  inherent  energy 
of  the  community  may  have  enabled  it  to  develop  them.  Now 
the  sine  qua  nan  of  all  free  activity  is  order.  If  the  factors  which 
constitute  life,  whether  it  be  political  life  or  animal  life,  or  even 
mere  vegetable  life,  are  to  be  brought  into  free  and  full  action, 
the  first  requisite  is,  that  they  shall  be  prevented  from  conflicting 
with  each  other.  There  mast  be  no  "  Boycotting."  Order,  not 
in  itself,  but  as  a  means  to  an  end,  thus  becomes  the  primary 
object  of  legislation.  But  order,  thus  regarded,  depends  on 
general  and  special  conditions,  and  it  is  in  the  distinction  between 
these  two  orders  of  conditions  that  we  shall  find  the  dividing  line 
between  the  functions  of  central  and  local  legislation.  The 
general  conditions  of  order  are  in  conformity  with  ethical  principles. 
Beyond  the  lines  that  are  traced  by  the  constitution  of  the  uni- 
verse, there  is  nothing  but  confusion.     There   is  no  debatable 
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land  between  cosmos  and  cliaos.  In  enforcing  the  Ten  Command- 
ments there  never  can  be  any  encroachment  either  on  local  rights 
or  on  personal  freedom ;  and  this  function,  consequently,  the  com- 
munity as  a  whole  is  entitled  to  retain  in  its  own  hands.  It 
belongs,  on  principle,  to  the  central  power  to  see  that  no  other 
power  shall  raise  its  hand  either  against  the  general  life  or  its  own. 
But  if  the  central  power  be  bound  to  perform  this  function,  it  is 
entitled  to  the  means  of  performing  it.  It  is  entitled,  not  only  to 
enact  laws  for  this  purpose,  but  to  apply  them  and  enforce  them  ; 
and  we  are  thus  enabled,  without  descending  from  the  region  of 
principle,  and  quite  apart  from  all  special  considerations,  to  resolve 
one  of  the  knottiest  questions  of  practical  politics.  We  can 
declare  unhesitatingly  that  the  appointment  of  the  judges  and  the 
command  of  the  naval  and  military  forces  are  imperial  functions. 

Having  supplied  guarantees  for  that  universal  order  on  which 
all  activity  ana  progress  depend,  the  central  power  steps  into  the 
background,  to  reappear  only  when  order  is  disturbed, — only  when 
local  forces,  by  coming  in  conflict  with  each  other,  impede  their 
own  action.  These  local  forces  depend  for  their  energy  on  local 
peculiarities,  which  can  be  defined  only  locally.  They  are  the 
result  of  ethnical  and  historical  characteristics  which  are  not  com- 
mon to  the  whole  of  any  of  the  greater  States  of  Europe,  still  less 
to  a  State,  like  our  own,  which  stretches  to  all  the  quarters  of  the 
globe.  No  single  legislative  system  can  be  made  to  embrace  them 
all ;  and  if  it  did,  it  would  speedily  become  unworkable  from  its 
mere  complexity.  It  is  this  latter  occurrence  which  has  produced 
the  dead-lock  in  our  own  system  of  parliamentary  government.  We 
have  been  attempting  to  legislate  at  Westminster  for  an  empire 
more  varied  in  its  legislative  requirements  than  any  that  the  world 
has  ever  seen,  and  the  consequence  is  that  the  action  of  the  heart 
is  no  longer  strong  enough  to  send  the  blood  to  the  extremities. 
The  attempt,  in  the  case  of  our  greater  colonies,  has  been  aban- 
doned, and  its  failure  even  in  the  case  of  the  Three  Kingdoms, 
whose  conditions  are  less  dissimilar,  is  at  length  acknowledged. 
Here  then,  on  principle,  we  arrive  at  a  general  definition  of  local 
or  national,  as  we  did  of  central  or  imperial,  legislation.  Its 
object  is  to  determine  the  special  conditions  in  accordance  with 
which  universal  law  may  be  locally  realized. 

It  is  in  the  sphere  of  local  legislation  that  the  interests,  preju- 
dices, and  passions  of  classes  and  individuals  come  most  frequently 
into  collision,  and  here,  consequently,  the  clearer  views  and  cooler 
handling  of  the  professional  politician  are  called  for  not  less  than 
in  the  wider  sphere  of  imperial  legislation.  The  interests  of  land- 
lords and  tenants,  of  employers  and  labourers,  of  producers  and 
consumers,  and,  above  all,  of  the  propertied  and  non-propertied 
classes,  so  often  conflict,  or  seem  to  them  to  conflict,  that  it  is 
scarcely  possible  they  can  be  adjusted  and  harmonized  by  those  by 
whom  they  are  directly  represented.    For  their  own  sakes,  and 
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for  the  sake  of  the  commnnity  as  a  ^hole,  it  is  often  desirable 
that  they  should  be  in  disinterested  hands,  and  it  is  on  this  ground 
that  the  community  still  prefers,  for  the  most  part,  to  be  repre- 
sented by  persons  whom  hereditary  wealth  has  raised  above 
the  struggle  for  existence,  and  who,  in  virtue  of  the  tran- 
quillity and  leisure  with  which  they  are  thus  permitted  to  look 
around  them,  are  credited,  not  in  general  without  reason,  with  ex- 
ceptional insight  into  public  affairs.  But  in  democratic  countries 
it  is  doubtful  whether  this  class  will  retain  their  influence 
unless  reinforced  by  those  whose  special  culture,  apart  from  con- 
siderations of  birth  or  fortune,  would  commend  them  to  general 
confidence,  and  whose  interests  would  bind  them  to  the  community 
as  a  whole.  Sooner  or  later,  it  is  to  be  feared  that  causes  similar 
to  those  which  have  led  them  to  abandon  municipal  affairs  may 
induce  them  to  renounce  the  share  in  the  national  councils  which 
they  still  covet  as  an  honour.  We  should  then  be  left  with  an 
idle  and  luxurious  Plutocracy  on  the  one  hand,  and  a  Democracy 
in  constant  danger  of  becoming  the  prey  of  demagogues  on  the 
other.  The  rude  wrangling  which  already  disgraces  our  Parlia- 
mentary debates,  so  unlike  the  dignified  decorum  of  our  courts  of 
law,  seems  to  presage  such  an  event.  But  this  contrast  appears 
also  to  suggest  the  remedy.  Even  a  small  contingent  of  disciplined 
legislators,  accustomed  to  regard  legislation  not  as  a  privilege  to 
be  asserted,  but  as  a  duty  to  be  performed,  would  do  more  to 
support  '*  Mr.  Speaker  "  in  maintaining  order  than  all  the  rules  of 
procedure  that  can  ever  be  devised. 

Such  are  the  arguments,  or  a  few  of  the  arguments,  in  favour 
of  the  formation  of  a  class  of  professional  politicians.  Let  ns  now 
glance,  in  conclusion,  at  some  of  the  objections  to  it  and  difficulties 
that  would  stand  in  \ts  way.  Politics  cannot  be  a  close  profession, 
like  law  or  medicine,  because  we  must  not  exclude  from  the  Legis- 
lature persons  of  exceptional  aptitude,  and  such  men  often  appear 
under  the  most  unfavourable  conditions.  It  is  auite  right,  more- 
over, that  special  interests  should  be  represented  oy  those  who  are 
specially  interested.  It  can  thus  only  be  a  profession,  the  members 
of  which  offer  their  services  to  their  fellow-citizens.  Can  it  then 
be  a  paid  profession  T  Not  directly,  I  think,  unless  we  adopt  the 
system  of  payment  all  round.  The  line  between  professional  and 
amateur  legislators  cannot  be  drawn  with  that  degree  of  sharpness. 
But  payment  of  members  of  Parliament  all  round  is  not  alien  to 
our  earlier  traditions  either  in  England  or  Scotland.  Stubbs,  in 
his  ConstitxUional  History  (Vol.  III.,  p.  483),  says,  "  The  knights 
of  the  shire  received  each  four  shillings  a  day.  This  rate  of  pay- 
ment was  fixed  by  usage,  or  possibly  by  ordinance,  in  the  seventh 
year  of  Edward  II.,  and  was  observed  from  the  beginning  of  the 
next  reign,  the  rates  of  the  preceding  and  intervening  years  having 
occasionally  varied.  These  wages  were  collected  by  the  Sheriffs 
from  the  communities  of  the  counties  and  towns  represented ;  and 
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were  a  frequent  matter  of  petition,  in  which  almost  every  con- 
ceivable plea  was  alleged  in  order  to  escape  the  obligation."  In 
Scotland,  by  the  Act  1427,  cap.  101,  it  was  provided  that  all  the 
commissioners  should  have  their  costages ;  and  by  1587,  cap.  114, 
all  freeholders  were  taxed  for  the  expenses  of  the  commissioners  of 
shires  (  Wight's  Inquiryy  pp.  51,  52).  In  recent  times  payment  of 
members  has  been  resisted  in  this  country,  from  the  fear  that  it 
would  breed  up  a  class  of  political  adventurers  and  place-hunters, 
who  would  ina^e  a  trade  of  the  public  service,  and  the  unsuccessful 
members  of  which  would  always  be  ripe  for  revolutions,  as  they 
are  in  Spain  and  in  the  Spanish  Kepublics  of  South  America. 
But  has  this  really  been  the  effect  of  the  experiment?  Ihe 
practice  of  foreign  States  has  been  so  irregular  as  scarcely  to  afford 
any  trustworthy  indication  of  its  results.  In  Spain  itself  the 
deputies  are  not  paid  at  all  {J^atesmen's  Year-Book,  1884,  p.  426), 
and  in  Portugal,  the  merest  trifle,  ten  shillings  a  day,  during  the 
session  of  three  months  (p.  361).  In  several  of  the  cautious  and 
steady-going  Teutonic  and  Scandinavian  nations,  on  the  other 
hand,  the  remuneration  is  considerable.  In  Prussia,  '^  members  of 
the  Second  Chamber  receive  travelling  expenses  and  diet-money 
from  the  State,  according  to  a  scale  fixea  by  law,  amounting  to 
twenty  marks,  or  one  pound  per  day.  Eefusal  of  the  same  is  not 
allowed"  (iJ.,  p.  121).  In  Saxony  the  members  of  both  Houses 
are  allowed  twelve  shillings  a  day  during  the  sitting  of  Parliament 
(t6.,  p.  148).  In  the  Netherlands  "  the  members  of  the  Second 
Chamber  receive  an  annual  allowance  of  2000  guilders,  or  £166, 
besides  travelling  expenses "  (t6.,  p.  342).  In  Switzerland  the 
remuneration,  where  any,  is  merely  nominal ;  and  in  Italy  the 
deputies  get  nothing  at  all,  but  are  allowed  to  travel  free,  both 
by  steamer  and  railway.  In  France  both  the  senators  and  the 
deputies  are  highly  paid.  The  deputies  receive  9000  francs,  or 
£360;  the  senators,  15,000  francs,  or  £600  a  j'ear  (iJ.,  p.  61). 
These  latter  fact«  will  not  be  very  reassuring  to  most  of  us,  and 
our  confidence  will  not  be  strengthened  when  we  learn  that  it 
is  in  the  Argentine  Eepublic  and  in  Brazil  that  the  payment  of 
members  reaches  its  maximum.  In  the  Argentine  Republic,  ^'  the 
members,  both  of  the  Senate  and  the  House  of  Deputies,  are 
paid  for  their  services,  each  receiving  £700  per  annum  "  (z6.,  p. 
511).  In  Brazil,  senators  receive  a  salary  of  £900  a  year,  though 
the  annual  income  qualifying  them  for  appointment  is  only  £160; 
and  deputies,  who  are  rendered  eligible  by  the  possession  of  £80 
per  annum,  receive  a  salary  of  £600,  besides  travelling  expenses 
(ti.,  p.  525).  In  the  United  States,  the  sums  actually  paid  exceed 
even  those  in  Brazil,  but  the  purchasing  power  of  money  is  pro- 
bably so  much  less  that  the  real  gain  is  the  other  way.  '^  The 
salary  of  a  senator,  representative,  or  delegate  in  Congress,  is 
5000  dollars,  or  £1000  per  annum,  with  travelling  expenses  "  (i6., 
p.  620).    In  Mexico  the  members  of  both  Houses  receive  salaries 
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of  3000  dollars  a  year.  Canada,  from  her  proximity  to  the  United 
States,  could  scarcely  fail  to  follow  suit,  and  we  find  accordingly 
that  each  member  of  the  House  of  Commons  has  an  allowance  of 
ten  dollars  per  diem,  up  to  the  end  of  thirty  days,  and  for  a  session 
lasting  longer  than  this  period,  the  sum  of  1000  dollars,  with,  in 
every  case,  ten  cents  per  mile  for  travelling  expenses.  The  sum 
of  eight  dollars  per  diem  is  deducted  for  every  day's  absence  of  a 
member,  unless  the  absence  is  caused  by  illness.  There  is  the  same 
allowance  for  the  members  of  the  Senate  of  the  Dominion.  Several 
of  our  Australasian  colonies,  also,  have  adopted  the  practice.  The 
Amtralian  Handbook  for  1886  informs  us  that  in  Victoria 
members  are  paid  £300  a  year,  by  way  of  indemnity  ror  expenses. 
In  Queensland  the  sum  is*^  £2,  2s.  a  day,  but  not  exceeding  £200 
for  each  session.  In  New  Zealand  £210  was  formerly  given  for 
each  session,  but  in  1880  it  was  reduced  by  10  per  cent.,  to  £189. 
In  the  case  of  New  Zealand,  the  payment  is  expressly  stated  to  be 
for  members  of  either  House ;  in  the  other  two  cases,  Victoria 
and  Queensland,  the  phrase  used  is  members  of  Parliament,  which, 
I  think,  must  include  both  Houses,  because  the  Handbook  appears 
to  be  careful  in  the  use  of  distinctive  terms,  where  needful.  No 
mention  of  any  payment  is  made  for  the  colonies  of  New  South 
Wales,  South  Australia,  West  Australia,  or  Tasmania,  so  I 
suppose  none  exists  in  them. 

I  cannot  say  that  these  facts  indicate  to  my  mind  any  very  defi- 
nite conclusion.  The  conditions  under  which  the  practice  existed 
amongst  ourselves  in  former  times,  and  in  which  the  experiment 
is  being  tried  abroad,  differ  so  essentially  from  those  which  now 
exist  in  this  country,  as  to  take  away  all  significance  from  the 
results,  even  if  these  results  were  better  know^n  to  us  than  they 
are.  What  it  is  more  important  for  us  to  consider  is,  that  to  some 
extent  our  hand  has  been  forced  by  the  adoption  of  the  practice 
of  paying  their  representatives  by  private  associations — trades- 
unions,  land-leagues,  miners*  leagues,  and  the  like.  The  effect  of 
this  arrangement  is  to  send  more  delegates  to  Parliament,  the  only 
apology  for  whose  presence  is,  that,  to  a  certain  extent,  they  act  as 
witnesses.  But  whether  valuable  or  not,  their  presence  is  inevit- 
able, because  the  suffrage  has  been  extended  with  the  very  object 
of  enabling  working-men  to  be  represented  by  working-men.  By 
a  working-man  is  meant  a  man  wno  works  for  his  bread,  and  if 
we  are  to  have  working  legislators,  legislation  must  be  made  a 
bread-winning  work.  Private  payment,  even  on  a  large  scale,  is 
so  easily  effected  by  small  subscriptions,  where  numerous  bodies 
are  interested,  that,  unless  we  are  willing  to  see  it  become  far  more 
prevalent  than  it  is,  we  have  only  the  alternative  of  forbidding 
payment  in  every  form,  or  of  substituting  public  for  private  pay- 
ment Private  payment  of  members  with  a  view  to  the  advance- 
ment of  special  objects — class  interests  or  party  interests — is 
bribery;   and  there  is  just  as  much  reason  lor  forbidding  the 
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bribery  of  members  as  for  forbidding  the  bribery  of  electors. 
The  only  difference  between  them  is,  that  hitherto  the  former 
has  been  practised  by  the  poor,  the  latter  by  the  rich.  But 
the  rich,  in  these  days,  are  in  more  danger  of  spoliation  than  the 
poor  are  of  oppression ;  and  if  the  poor  require  to  club  together 
and  pay  their  representatives,  may  not  the  rich  be  forced  to  do 
the  same.  What  guarantee  have  we  that  the  practice  of  paying 
members,  like  the  other  practice  of  paying  electors,  shall  not  end 
in  a  mere  trial  of  the  length  of  purses  t  If  the  money  element  be 
allowed  free  scope,  members  may  be  bought  out  of  Parliament  as 
well  as  into  it,  either  by  caucuses  or  by  millionaires.  Who  can 
tell  whether  Mr.  George  himself  might  not  be  *' squared  "t 

The  payment  of  members  is  a  subject  on  which  1  have  changed 
my  own  mind,  and  with  reference  to  which  I  have  no  right  and  no 
disposition  to  dogmatize.  But,  as  at  present  advised,  it  appears  to  me 
that  the  safest  course  probably  would  be  for  the  State  to  give  such 
remuneration  as  would  enable  an  economical  man  to  serve  it  in  the 
capacity  of  a  legislator,  independently  of  private  means,  and  then 
to  forbid  the  acceptance  of  all  other  remuneration  from  whatever 
sonrce.  When  once  elected,  members  of  Parliament  would  thus 
become  public  officers,  holding  their  commissions  from  the  com- 
munity in  its  corporate  capacity.  Their  position  would  thus  be 
somewhat  less  dependent  than  that  of  paid  members  at  present, 
and  they  might  possibly  have  the  moral  courage  occasionally  to 
remind  their  constituents  of  their  duties,  in  place  of  dwelling 
exclusively,  as  they  now  do,  on  their  rights. 

But  apart  from  pecuniary  remuneration  altogether,  the  political 
career  offers  many  compensations  for  the  labours  it  imposes.  It 
is  the  avenue  to  the  highest  offices  and  honours  of  the  State,  and 
though  even  these  are  not  always  direct  sources  of  wealth,  it  is 
rare  that  wealth  does  not  follow  in  their  train.  There  are 
direction**,  moreover,  in  which  it  would  be  likely  to  bo  remunerative 
in  an  exceptional  manner  to  those  who  adopted  it  as  a  profession. 
We  have  already  a  great  deal  of  legislation  by  commission,  and 
there  is  every  probability  that  this  will  increase,  as  the  rank  and 
file  of  the  members  of  Parliament  come  more  and  more  to  be 
representatives  of  special  interests  and  industries.  If  persons  who 
had  received  a  general  training  in  politics  were  to  be  had,  I  am 
persuaded  that,  from  motives  of  mere  convenience,  they  would  be 
largely  employed  as  commissioners,  whilst  all  the  minor  offices  of 
government  and  all  the  permanent  appointments  would  fall  into 
their  hands  as  a  matter  of  course.  For  these  latter,  indeed,  it 
might  be  suitably  arranged  that  those  who  had  taken  political 
degrees  should  alone  be  eligible.  These  remarks  apply  to  the 
colonies,  where  the  energies  oJF  the  community  are  absorbed  by  the 
struggle  with  external  nature,  quite  as  much,  if  not  more,  than  to 
the  mother-country.  An  almost  boundless  field  is  thus  thrown 
open  to  the  professional  politician. 


628  POLITICS  AS  A  PKOFESSION. 

I  have  been  for  many  years  a  strenuous  advocate  for  the 
development  of  our  Faculty  of  Law  in  the  political  direction. 
This  wider  conception  of  the  study  of  jurisprudence,  as  embracing 
that  of  politics,  has  long  received  recognition  in  the  continental 
universities,  and  you  may  judge  of  the  clearness  with  which  it  is 
now  being  apprehended  by  our  Transatlantic  kinsmen  from  the 
following  passage  which  I  quote  from  tlie  address  delivered  to  the 
Law  Class  of  Michigan  University,  last  June,  by  Professor  Henry 
Wade  Rogers.  After  referring  to  the  opinion  of  De  Tocqneville, 
he  continues  :  "  It  is  because  of  this  relation  which  exists  between 
the  lawyer  and  the  State,  because  trained  lawyers  are  a  necessity 
to  the  State  to  aid  in  the  interpretation  and  administration  of  the 
law,  that  the  State  is  justified  in  establishing  a  law  school  in  this 
university,  and  in  maintaining  it  at  the  public  expense.  And  how 
appropriate  it  is  that  there  has  been  established,  in  connection  with 
it,  a  school  of  political  science,  where  the  student  of  the  law  may, 
in  connection  with  his  legal  studies,  learn  something  concerning 
the  science  of  government"  (p.  22). 

It  has  given  me  great  pleasure  to  observe  the  growing  clearness 
with  which  the  connection  between  politics  and  the  profession 
of  the  law  has  in  recent  years  come  to  be  understood  amongst 
ourselves.  Of  this,  the  proposal  to  throw  the  whole  of  the 
private  Bill  legislation  with  reference  to  Scotland  into  the  Court 
of  Session  is  a  remarkable  instance.  Nor  must  I  forget  the 
eagerness  with  which  the  younger  members  of  the  Bar  have 
recently  entered  the  political  arena.  We  always  had  a  good  many 
of  our  men  in  Parliament^  and  perhaps  the  number  was  not 
greatly  increased  at  the  late  elections.  But  never  before  had  we 
so  many  candidates,  and  as  most  of  those  who  failed  were  young 
aspirants,  they  may  well  hope  for  better  luck  another  time.  It 
ought  to  be  some  encouragement  to  them  and  to  you,  that  one  of 
the  youngest  members  of  the  present  Parliament  is  a  member  of 
our  Bar  who  sat  on  these  benches  only  three  sessions  ago.^ 

^  The  following  extract  from  a  letter  from  my  friend  Mr.  Westl&ke,  Q.C.,  lata 
M.P.  for  the  Romford  Diyision  of  fiesex,  will  be  read  with  interest :  '*  I  hare  long 
been  of  your  opinion  about  the  payment  of  membere.  Their  payment  by  private 
associations,  though  probably  it  nas  not  yet  been  abused,  has  always  appeared  to 
me  to  be  likely  to  lead  to  great  mischief.  To  extract  money  from  his  constituents' 
pockets,  a  candidate  is  under  the  temptation  of  making  them  promises  impossible  to 
fulfil,  but  by  which  the  ignorant  mass  are  taken  in,  so  that  one  who  is  careful  not 
to  promise  too  much  cannot  get  a  hearing.  No  doubt  there  is  the  same  temptation, 
more  or  less,  in  every  case  of  candidature,  but  it  is  greater  in  proportion  to  the 
avoidable  sacrifice  which  the  candidate  asks.  If  he  had  to  be  paid  all  the  same, 
whatever  he  promised,  then,  whether  the  burden  lay  on  the  Treasury  or  on  the 
constituency,  attention  would  be  more  directed  to  the  question  who  was  worthiest 
of  the  place  and  its  emoluments. 

"  People  object  to  me  the  evils  which  they  say  have  resulted  in  the  United  States 
from  the  payment  of  representatives.  But  to  that  there  are  two  answers.  Firtl,  a 
member  of  the  House  of  Representatives  receives  5000  dols.  (£1000)  a  year,  which  in 
my  judgment  is  a  great  deal  too  much.  It  has  certainly  induced  many  men,  with 
the  showy  and  tricky  qualities  that  sucveed  too  easily  in  meetings  and  oanvaases. 


"LA  LIGUE   ANCIENNB.  629 


"LA  LIGUE  ANCIENNE." 

TIL  Its  Infiv^ence  upon  (he  Adjective  Law  of  Scotland, 

Ip  the  influence  of  France  over  Scotland  was  such  that  it  enabled 
her  to  alter  the  structure  of  our  substantive  law,  it  might  have 
been  safely  predicted  that  she  would  exercise  a  still  more  powerful 
influence  upon  our  law  of  procedure.  For  the  adjective  law  of  a 
country  is  not  buried  among  judicial  decisions,  concealed  by  the 
verbiage  of  contradictory  statutes,  or  treasured  in  the  common 
consciousness  of  the  people.  Its  life  is  in  the  courts  of  justice ;  it 
consists  not  of  principles  whose  application  only  a  trained  intellect 
can  understand,  but  of  forms  and  arbitrary  rules.  Its  operation 
is  not  occasional,  but  constant.  It  is  an  index  to  national 
character,  an  embodiment  of  the  logical  methods,  a  monument 
to  the  administrative  capacity  of  a  nation.  Every  intelligent 
observer  can  follow  it ;  everr  citizen  is  interested  in  knowing 
it,  and  proud  that  it  should  be  admired  and  taken  as  a  model. 
The  prediction  which  such  considerations  as  these  would  have 
warranted,  history  verifies.  The  Dean  of  Guild  is  the  consul  des 
marchands;  the  Lord  Advocate  and  his  Procurators-Fiscal  are 
Twinistkres  publiques  ;  ^  while  the  Court  of  Session  is  a  reproduction 

to  take  up  politics  as  a  profession  ;  men  who  probably  had  neither  the  industry  nor 
the  solid  qualities  necessary  for  success  in  a  profession.  Second,  the  House  of 
Representatives  is  a  purely  legislative  body.  Executive  fimctions  sre  entirely 
divided  between  the  President  and  the  Senate,  and  the  Lower  House  of  Congress  can 
do  very  little,  even  indirectly,  to  influence  their  exercise.  This  prevents  the  Lower 
House  from  bein^  an  object  of  ambition  to  superior  men,  in  anything  approaching 
the  same  degree  m  which  the  Lower  House  is  such  an  object  in  any  country  where 
parliamentary  government  exists.  The  only  paniUel  case  in  any  great  European 
country  is  that  of  Germany,  where  the  existence  of  Parliaments  without  parliamentary 

fovemment  reduces  the  Lower  Houses  to  a  repute  only  greater  than  that  of  the  Lower 
[ouse  of  Congress  because  they  cling  to  the  hope  of  one  day  obtaining  parliamentary 
government.  Hence  the  professional  politicians  in  the  United  States  do  not  meet 
with  sufficient  competition  from  independent  persons.  I  think  that  in  England 
£300  a  year  would  be  remuneration  enough.  That  sum  would  enable  a  constituency 
to  have  the  services  of  a  working-man  member  if  they  desired  it ;  and  I  do  desire 
that  every  class  should  be  heard  in  Parliament  throi^gh  members  belonging  to  it. 
The  sum  should  be  what  woald  enable  the  M.P.  to  live  in  London,  associating 
with  other  members  on  terms  of  reasonable  comradeship,  and  to  have  his 
family  in  London,  but  not  so  as  for  ihtm  to  associate  at  the  public  expense 
with  the  families  of  other  members.  And  this  I  should  put  at  £300  a  year. 
You  see  I  regard  the  matter  from  the  point  of  view  of  the  constituency  and  the 
class,  not  Of  the  individual.  When  you  speak  of  '  enabling  an  economical  man, 
without  private  means,  to  devote  his  attention  to  politics,*  Inave  a  slight  fear  that 
you  may  mean  a  more  Uberal  provision.  If  tne  income  of  an  M.P.  could  be 
looked  on  as  a  provision  for  him  and  his  family,  equal  to  what  he  might  get 
in  the  lower  ranks  of  a  regular  profession,  I  should  greatly  fear  that  flasny  and 
tricky  men  would  prefer  it  (with  all  the  additional  chances  in  its  train)  to  regular 
work." 

^  Under  the  two  first  races  of  kings  there  were  gni$  du  roi — agents  charged  with 
the  conservation  and  administration  of  the  king's  domaius.  The  term  Procureur  dn 
roi  is  used  in  its  modern  sense  in  an  arrSt  of  1314,  and  again  in  1329,  1385,  and 
1344. — Lt9  Olim,  iL  616 ;  Pardessus,  L' Organisation  Jttdiciaire,  p.  186  et  se. 
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in  miniature  of  the  Parlement  de  Paris.  I  propose  to  discuss  the 
influence  of  France  upon  the  adjective  law  of  Scotland,  by  insti- 
tuting a  synoptical  comparison  between  their  supreme  Courts. 

The  College  of  Jostice  compared  with  the  Pablement 

DE  Paris. 

I.  In  Constitution, 

{a)  The  Name  "  College  of  JiJusHeeV — Mr.  Mackay  {Practice  of  the 
Court  of  Session,  i.,  Tntrod.)  refers  the  name  College  of  Justice  to 
Papal  influence,  e.g.  College  of  Cardinals,  citing  in  support  of 
this  view  the  Papal  Bulls  recognising  the  college,  the  term 
Senators  (Rocheflavin,  Parleniens),  and  the  absence  in  Scotland  of 
that  division  into  chambers^  which  we  find  in  the  Parlemeut  de 
Paris.  But  the  word  "  college "  was  used  in  France  also,  and 
signifled  '*  the  union  of  any  number  of  persons  occupied  in  one 
employment," — thus,  **Le  College  des  Avocats,"  "Le  College  des 
Secretaires  du  Roi." 

(b)  The  Names  of  its  Chief  Members : — 

The  Chancellor  "had  the  right  to  alter  or  cancel  any  writ, 
presented  to  the  Great  Seal,  containing  clauses  objectionable  or 
prejudicial  to  the  commonwealth  "  (Haig  and  Brunton,  Senators  of 
the  College  of  Jiisticey  Introd.).  Compare  with  this  an  Ordonnance 
of  1356,  44,  cited  by  Bemardi  (RisL  du  Legis.  Fran.) :  "  Le  Chan- 
celier  devait  voir  examiner,  passer,  et  sceller  les  lettres  qui  seraient 
k  passer  ou  i  sceller.     II  pouvait  y  faire  des  corrections." 

The  Lord  President. — Haig  and  Brunton,  Introd. 

In  the  Grand  Chambre  of  the  Parlement  there  was  "Le  President 
du  Parlement,"  in  the  three  other  chambers  there  were  "  Presidents 
au  Parlement." — ITortensiuSj  by  Forsyth,  p.  210. 

The  Dean  of  Faculty  (cf.  Ritchie's  Essays  on  Constitutional  Law 
and  Forms  of  Process  in  Scotland,  p.  134  et  seq.). — ^*  Anciennement 
c'^tait  k  doyen  des  avocats  qui  en  faisait  la  liste  ou  tableau.  II 
^tait  le  seul  chef  de  I'ordre:  c'^tait  lui  qui  faisait  au  nom  des 

^  It  is  difficult  to  eliminate  the  truth  u  to  these  chambers  from  the  doubts  and 
disputes  of  Pardessus,  Meyer,  and  Boulainrilliers.  Here  is  Pardessus*  aceoont 
{L* Organ,  Judie.,  p.  185): — 

(1)  Grand  Chambre, — Originally  synonymous  with  Parlement, 

(2)  Cfiambre  des  EnquUea.  —  The  enqtUteurs  and  rapporteurs  were  originally 
charged  with  the  "instruction  des  proc6s"  for  the  6ran<i  Chambre.  In  1820  it 
consisted  of  forty  members,  half- lay,  half  •  clerical,  had  jurisdiction  oyer  cases 
r«{ferred  to  it  by  Grand  Chambre,  and  administered  justice  when  Grand  Chambre 
was  not  sitting. 

(3)  Chambre  des  Requites. — When  the  eonseil  was  separated  from  the  Parlraienl, 
ks  maXtres  des  requites,  originally  attached  to  the  Cour  Fe6dale,  were  dirided  into 
two  classes — les  maitres  des  requdtes,  de  Vhotel  du  roi  and  du  palais,  t.tf.  of  the 
Chambre  des  ReqnStes.  The  functions  of  these  latter  were  to  sift  and  arrange  the 
requites  or  petitions,  to  deliver  lettres  de  justice  (entitling,  e,g,,  un  appellant  to 
employ  counsel),  and  to  act  as  a  Court  of  first  instance,  subject  to  an  appeal  to 
Grand  Chambre. 

(4)  Chnmber  of  criminal  prosecutions,  appointed  in  1844. 
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avocats  toutes  les  representations  an  parlement." — Hist  Ahr.  de 
Vordre  des  avocats,  par  M.  Boucher  d'Argis,  chap.  x. 

Extraordinary  Lords. — By  the  Act  of  Institution,  the  Crown 
was  empowered  to  appoint  three  or  four  extraordinary  lords. 
These  held  office  at  the  will  of  the  sovereign,  were  subjected  to  no 
test  of  qualification,  were  appointed  for  particular  causes,  and  were 
extremely  irregular  in  their  attendance.  10  Geo.  L  1 9  provided 
that  no  new  creations  should  be  made,  and  the  office  expired  with 
John  Hay,  Marquis  of  Tweeddale,  9th  December  1762. — Haig 
and  Brunton  ;  Mackay,  i.,  Introd. 

These  extraordinary  lords  corresponded  to  the  Pairs  in  the 
French  Parlement,  with  this  difference,  that  the  latter  sat  by 
light.  It  was  the  persistent  aim  of  the  French  kincrs  to  weaken 
the  fiefs.  "Depuis  Philippe  Auguste  et  S.  Louis  jusqu'^ 
I'administration  des  Cardinaux  Richelieu  et  Mazarin  la  plus 
grande  partie  des  institutions  n'ont  un  autre  but  que  d'affermir  le 
ponvoir  royal." — Meyer,  Instit,  Judic.  ii.  325. 

The  means  employed  for  the  accomplishment  of  this  end  were 
such  as  these :  ''  La  protection  accord^e  aux  arri^re-vassaux, 
Taffranchissement  des  communes^  Tintroduction  des  justices  perma- 
nentes,  la  convocation  des  ^tats  g^n^raux,  auxquels  on  admet  les 
arri^re-vassaux,  le  clerg^  et  le  tiers  ^tat,  une  noblesse  du  robe, 
etc."  (ii.  329).  In  torn,  ii.,  p.  335,  Meyer  speaks  of  the  kings  of 
France:  ^'Abaissant  les  pairs  par  la  noblesse."  At  the  end  of 
S.  Louis'  reign  the  Parliament  had  become  a  Court  of  Justice. 
Thereafter  the  position  of  the  Pairs  was  "extraordinary"  and 
their  attendance  irregular,  but  they  still  sat.  In  1220,  1225,  and 
1230  they  are  mentioned  as  sitting  along  with  simple  knights  and 
the  king's  domestic  officers.  In  1260  the  case  of  the  King  v.  The 
Abbot  of  S,  Benoit  ou  Loire  was  tried  almost  exclusively  before 
ecclesiastics  and  jurists.  At  the  end  of  the  13th  century,  how- 
ever, Parlement  definitely  consisted  of  three  orders — lords  secular, 
lawyers,  and  churchmen.  —  Boulainvilliers,  Hist,  of  the  Ancieni 
Parlement  of  France,  i.  lettre  6. 

Advocates  and  Procurators. — By  the  Act  of  Institution,  an  advo- 
cate, or  "  general  procurator,"  was  a  person  admitted  to  plead  before 
the  Court  of  Session  (Mackay,  i.  103).  Cf.  the  avocat  du  roi 
au  Parlement,  or  avocat  ginSral,  Hist.  Ahr.,  chap.  xvi.  In  the 
history  of  advocacy  in  France  is  to  be  noted  the  rise  of  distinct 
classes  of  advocates  as  distinct  interests  appeared  in  society.  Thus, 
avoit^Sf  i.e.  defensores  ecclesiarum,  avocats  pour  les  villes,  pmir  les 
provinces,  pour  le  public. — Hist.  Abr.,  chap.  v. 

The  avocat  was  distinguished  from  the  procureur.  The  fiinc- 
tions  of  the  former  were :  "  Donner  conseil  aux  parties,  k  plaider 
des  causes  de  toutes  sortes  de  nature,  et  k  faire  seul  certaines  Ven- 
tures. Les  procureurs,  au  contraire,  ne  sont  Vtablis  princi- 
falement  que  pour  faire  la  procedure." — Hist.  Abr.,  chap«  xx. 
n  precisely  the  same  respects  did  the  functions  of  the  Scottish 
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advocate  differ  from  those  of  his  clerk. — Ritchie's  Essays,  p.  134 
et  seq. 

(c)  The  Number  of  its  Judges. — In  the  Court  of  Session  there 
were  the  Lord  President,  the  Chancellor,  fourteen  Lords  Ordinary, 
and  an  indefinite  number,  varying  from  three  to  seven,  of  extra- 
ordinary lords  (Haig  and  Brunton).  In  the  Grande  Charribre  of  the 
Parlement  de  Paris  there  were  two  prelates,  two  peers,  thirteen 
clerks,  and  an  equal  number  of  laymen. 

(d)  The  Sedentary  Character. — "L'an  1533,"  says  Chambre 
(ffistoire  Brief  RecueUl,  etc.),  "  par  I'advis  des  trois  estats,  il  erigea 

une  Court  de  Parlement,  sedentaire  d  Leilbourg, ,  pour  ad- 

ministrer  justice,  suyvant  la  forme  de  celle  de  Paris  en  France.** 

Parlement  was  fixed  at  Paris  by  an  Ordonnance  by  Philip  le 
Bel  in  1302,  or,  according  to  Bemardi,  as  early  as  1291. 

(e)  The  Importance  of  the  Clerical  Element  in  it. — In  the  College 
of  Justice,  as  originally  constituted,  the  judges  were  chosen  in 
eoual  numbers  from  the  spiritual  and  temporal  sides.  The 
Cnancellor  might  be,  and  till  1579  the  Lord  President  must  be, 
an  ecclesiastic.  In  the  Grand  Charribre,  or  Chamber  of  Pleas,  there 
were  two  peers,  two  prelates,  thirteen  clerks,  and  thirteen  laymen. 
The  pre-eminence  of  the  clerical  element  in  the  College  of 
Justice  is  attributed  by  Hailes  to  the  necessity  of  recompensing 
the  Pope  for  his  Bulls  of  confirmation,  and  the  clergy  for  sub- 
mitting to  taxation  to  meet  the  charges  of  the  new  judges.  In 
the  Parlement  de  Paris  it  was  the  natural  consequence  of  the 
place  in  the  State  which  the  anarchy  of  the  10th  and  11th 
centuries  and  their  own  firmness  had  enabled  the  clergy  to  take. 
From  987  to  1180  France  was  governed  by  ecclesiastics.  They 
strove  persistently  to  take  away  or  to  confine  within  narrow  limits  * 
the  right  of  private  war,  and — as  in  the  case  of  the  prelates  of 
Bourg  and  the  Archbishop  of  Bourges  (Boulainvilliers,  i.  lett.  5) 
—  bound  all  classes  over  whom  their  influence  extended  by  an 
oath  of  peace.  Meyer,  Instil.  Judic,  tom.  ii.,  speaks  of  the  ecclesi- 
astic, ''qui,  en  suivant  les  lois  romaines, avaient  adopts  les  appels 
et  les  avaient  fails  passer  dans  le  droit  canon :  sous  pr^texte  de 
connaitre  de  tout  ce  qui  pouvait  etre  relatif  aux  sacremens,  les 
tribunaux  ecclesiastiques  pr^tendaient  juridiction  sur  les  causes 
les  plus  importantes  ...  les  manages,  les  divorces,  les  successions, 
et  les  promesses  faites  sous  serment." 

In  those  happy  days  Voltaire's  question,  Un  prttre  de  Christ 
doit'il  etre  souverain  t  was  either  never  asked,  or  answered  with 
bated  breath  in  the  affirmative. 

(/)  The  Admission  of  its  Meiribers: — 

Judges. — In  the  College  of  Justice  the  original  qualification 
was  simply  an  oath  de  fdeli  administratione,  1567,  29.    In  1579 

^  In  Scotland  and  in  France  trial  by  combat  was  judicially  recognised  on  the  same 
conditions,  viz.  :  (a)  a  capital  crime  ;  {h)  certainty  of  its  commission ;  (c)  deficiency 
of  legal  proof ;  and  {d)  strong  suspicion  attaching  to  the  accused. 
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there  was  still  no  other  condition  than  to  profess  "  the  puretie 
of  religioun  and  doctrine  now  presentlie  establischeit."  In  that 
year  it  was  provided  that  the  judge  must  be  "a  man  that  fears 
God,  of  good  literature  and  understanding  of  the  laws,"  and  the 
other  judges  were  required  to  make  trial  of  the  candidate  whom 
the  king  presented.  After  the  Restoration — in  1661 — Sir  David 
Nevoy  of  Reidie,  the  king's  nominee  in  place  of  the  Viscount  of 
Oxford,  was  admitted  without  trial,  but  it  was  immediately  pro- 
vided that  in  future  every  candidate  should  be  privately  examined 
in  civil  and  municipal  law.  A  trace  of  this  old  practice  remains 
in  the  condition,  that  before  a  Writer  to  the  Signet  is  admitted  to 
the  Bench  he  shall  undergo  a  public  and  private  trial  in  civil 
law  before  the  Faculty  of  Advocates, 

In  Paris,  "  Le  Chancelier  et  le  Parlement  devaient  attester  au 
roi  qui  celui,  qui  se  pr^sentait  pour  remplier  une  place  vacante, 
avait  les  qualities  n^cessaires  pour  se  bien  acquitter.'' — Bernardi, 
p.  340. 

Hecu.  des  Ordoniu,  torn.  xiii.  p.  472. — The  candidate  was  elected 
in  presence  of  the  Chancelier  and  by  examination.  In  the  choice 
regard  was  had  "  k  la  noblesse  et  k  la  capacity." 

Advocates, — Before  the  institution  of  the  College  of  Justice, 
any  one  might  appear  as  procurator  for  another.  Hence  in 
Scotland,  as  in  France,  the  rise  of  advocacy  was  gradual  (Ritchie's 
Essay).  In  the  appointment  of  advocates  or  procurators-general 
to  the  College  of  Justice,  regard  was  had 'to  their  character  and 
ability  (Mackay,  i.  103).  The  oath  de  fdeli  was  taken  by 
intrants  (Sir  John  Spottiswoode,  Forms  of  Process^  p.  45).  In 
1610  the  Faculty  petitioned  that  no  one  should  be  admitted 
without  having  undergone  a  University  training,  and  having 
studied  law  thereafter  for  two  years,  or  "  having  been  brought 
up  under  an  old  learned  advocate  for  seven  years,"  and  given  proof 
of  his  ability  to  the  Faculty.  In  1619  an  examination  in  civil 
law  was  made  compulsory,  and  a  century  later  (1718)  Spottis- 
woode  says :  "  The  admission  by  a  trial  on  the  civil  law  is  looked 
on  to  be  the  most  honourable,  and  makes  the  intrant  to  be  more 
respected  than  those  who  pass  upon  Scots  law  "  (p.  45). — Mackav, 
i.  103.1 

In  France  the  qualification  first,  both  in  point  of  time  and  in 
point  of  importance,  "pour  Stre  admis  dans  Tordre  des  avocats 
est  d'etre  de  bonne  vie  et  moeurs"  {Hist.  Ah\  chap.  vii.).  Hence 
the  excommunicated  and  the  infamous  were  excluded.  Boucher 
d'Argis  mentions  the  case  (chap,  vii.)  of  the  Chancelier  Poyet, 

^  Martin,  Inqftiry  into  the  Legal  and  Judicial  Policy  of  Seotlandf  p.  262  : 
"The  fees  of  admissioii,  in  consequence  of  an  examination  upon  the  law  of 
Scotland,  were  double  those  when  the  student  passed  on  the  civil  law." 

Sir  George  Mackenzie,  Idea  of  the  Eloquence  of  the  Bar:  **Let  him  (i.e.  the 
advocate)  frequently  peruse  the  bo<ly  of  the  civil  law,  which  is  the  best  and  purest 
flame  of  justice  and  eloquence,  and  let  him  prefer  the  commentaries  that  are  written 
on  that  subject,  and  the  interpreter!^  of  it,  to  all  others. " 

VOL.  XXX.  NO,  OCCLX.— DKC.  1886.  2  Z 
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who,  havincr  been  degraded  from  the  rank  of  Chancelier,  was 
disbarred  by  the  order,  and  obliged  to  retire  into  private  life, 
and  content  himself  with  advising  those  who  cared  to  consult  him. 

Afterwards  **  pour  Stre  admis  au  parlement  il  fallait  etre  gradue 
en  droit  romain."  Under  Louis  XI.  **  quelqne  connaisance  et 
quelque  usage  de  la  pratique  de  barreau"  were  necessarj*. — 
Bernard!,  Legis.  Fran. 

Francis  I.  (1519)  required  certificates  of  graduation,  "dans 
une  university  fameuse"  (Hist.  Ahr.  vii.).  Before  admission — 
which  closely  resembled  "  calling  to  the  bar  "  in  England — ^a  very 
minute  oath  was  taken  by  the  avocat  (chap.  ix.).  "  L*^ge  ponr 
letre  refu  au  serment  d'avocat  n'etait  point  fixd"  (chap.  vii.). 
Indeed,  the  course  of  study  was  so  extensive  that  it  could  hardly 
be  commenced  too  soon. 

Camus,  lettre  7  a^i  fin.:  ''Je  compt  environ  qtiatre  arts  de 
travail  mod^r^  mais  r^gle  et  constant,  pour  parcourir  He  la  manifere 
que  je  Tai  concu  toutes  les  parties  du  droit  romain."  Cf.  also 
Pasquier,  Dialogue  des  Avocats  du  Parleme^U  de  Paris :  Troisieme 
Conference:  "Au  surplus  il  est  besoin  qu'il  sache  dresser  de 
contracts  de  marriage,  et  d'acquisitions,  des  transactions  et  si 
besoin  est  de  testamens,  ce  qui  ne  se  pent  faire  sans  avoir  estadie 
au  droit  civil  et  canon,  sans  savoir  les  coustumes  de  ce  royaume, 
les  ordonnances  de  nos  roys,  ensemble  les  arrests  g^n^raux  et 
decisifs  des  questions  difiiciles  et  dou tenses,  et  sans  une  longue 
experience  et  usage  des  .affaires." 

There  is  an  analogy  between  the  "  intrant "  in  the  College  of 
Justice  and  the  "avocat  icoutan"  in  the  Parlement  de  Paris,  and 
the  peripatetics  of  the  Parliament  House  seem  to  have  a  Parisian 
origin ;  at  lenst  we  read  of  the  advocates  walking  up  and  down  in 
the  great  hall  (dans  la  grande  salle). — Sist.  Abr.,  chap.  xv. 

II.  In  Powers, 

Acts  of  Sederunt,  1540-93,  gave  the  Lords  of  Council  and 
Session  power  "  to  make  sic  statutis  and  ordinances  as  they  sail 
think  expedient  for  ordouring  of  process  and  haistie  expeditioun 
of  justice."  In  1535  Parliament  ha«l  deputed  similar  powers  to 
the  Lords  of  the  Articles  (Ritchie's  Essays,  p.  134).  Meyer, 
Institutions  JudiciaireSy  ii.  chap.  10:  **Une  premiire  attribution 
que  les  Parlemens  et  conseils  souverains  avaient  conservee  et  qui 
sortait  des  attributions  d'un  tribunal  judiciaire,  itait  le  facultd  de 
disposer  par  arrSt  non-seulement  sur  les  causes  et  les  interets 
particuliers,  portes  k  leur  connaissance  mais  aussi  par  voie  de 
r^i^lement  pour  tons  les  cas  k  venir."  This  faculty  "  evidently 
belonged  to  the  legislative  functions."  Its  origin,  like  that  of 
the  nobile  ofiicium,  was  that  the  Parlement  inherited  "one 
attribute  of  those  seigneurial  Courts,  which  in  each  grand  fief, 
under  the  immediate  presidence  of  the  grand  vassal  of  l£e  Crown, 
administered  the  entire  interests  of  that  fief." 
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III.  In  the  Privileges  of  its  Members, 

(a)  The  Reason  underlying  their  Privileges. — "  The  charges  of 
the  judges  in  the  Parlemens  of  the  French  provinces,  like  our 
own  Court,  had  been  honorary.  The  want  of  provision,  therefore, 
was  made  up  by  privileges  and  personal  distinction,  more  grateful 
to  the  genius  of  the  French  nation  than  money." — Hailes,  Coll.  of 
Justice^  p.  6.  Thus  the  gen,s  de  loi  became  une  noblesse  de  la  robe^ 
chevaliers  es  lots. — Hist,  Abr.,  chap,  v.i 

(J)  The  Privileges  themselves. — ^A  senator  of  the  College  of 
Justice,  like  a  judge  in  the  Parlement  de  Paris,  enjoyed  le  titre  de 
noble :  so,  too,  "  his  nobility  was  personal  and  not  hereditary." — 
Hist,  Abr,  xix. 

Again,  in  Sootland  as  in  France,  **  the  rank  of  advocate  was 
(and  is)  a  necessary  step  to  the  attainment  of  any  position  in  the 
judicature."  The  advocate  in  the  discharge  of  his  duty  was 
prohibited  from  insult  (Jac.  VL,  Pari.  13.  177 ;  Hist.  Abr.  xix.) 
and  from  arrest  Further,  the  Lords  of  Council  and  Session 
enjoyed  immunity  from  tithes,  exactions,  burdens,  ordinary  and 
extraordinary,  imposed  by  royal  or  apostolic  authority.  Bull  of 
Pope  Paul  III.,  Afarch  1534.  **Les  avocats,  faisant  actuellement 
la  profession  sont  exempts  de  la  collecte  de  tallies  et  aiUres  imposi- 
tions pviliques.^^ — Hist.  Abr,  xix.  These  "other  impositions"  were 
personal  homage,  ban  and  arriere  ban,  corvees,  peages,  subventions, 
aides,  gabelles,  and  seigneurial  duties  annexed  to  lands  held  of  the 
Crown,  Further,  Messieurs  of  the  Parlement  de  Paris  were 
subject  only  to  the  jurisdiction  of  their  own  Court.  It  was  a 
received  rule  that  the  moment  a  member  of  the  supreme  tribunal 
appeared  to  be  even  incidentally  concerned  in  a  cause,  la  plumA^ 
doit  tomher  des  mains  of  an  inferior  judge. 

The  Bull  of  Pope  Paul  III.  (March  1534)  gave  the  President 
and  Fourteen  Judges  a  plenary  exemption  from  the  general  ecclesi- 
astical jurisdiction.  This  was  ratified,  14th  March  1540,  by  the 
king  and  Parliament. 

Finally,  each  Lord  of  Council  and  Session  was  exempt  from 
bearing  any  office  or  charge  within  the  burgh,  "  but  gif  it  be  their 
ain  free  will  and  consent." — "The  King's. good  mind  anent  the 
Lords  of  the  Session,"  June  1540. 

'*  Les  avocats  ne  sont  point  commissaires  des  pauvres  ni  mar- 
guillers-comptables.  On  ne  pent  pas  non  plus  les  obliges  d'etre 
commissaires  au  regime  et  gouvernemeut  des  bien  saisis." — Hist. 
Abr.  xix. 

IV.  In  Procedure. 

(a)  Prohibition  of  Appeals. — **  On  the  institution  of  the  College 
of  Justice  appeals  ceased." — Stair,  ii.  3.  63 ;  iv.  1.  31. 

1457-62. — "  All  causes  to  be  utterly  decided  and  determined  by 

^  See,  too,  chap.  xix.  on  la  hi  ntQgesHonem. 
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the  Court  of  Session,  without  the  remedy  of  appeal  to  the  king  or 
the  Parliament." 

1537-39. — '•  Their  process,  sentences,  and  decreets  shall  have  the 
same  strength,  force,  and  effect  as  the  decreets  of  the  Lords  of 
Session  had  in  all  times  bygone."  In  1674  an  appeal  was  taken 
to  Parliament ;  and  the  Court  called  on  the  appellant's  advocates 
to  confess  or  deny  whether  they  had  advised  their  client  to 
institute  the  appeal. 

"  II  n'y  avait  pas  d'appel  des  arrets  et  jugemens  du  Parlement." 
— Bernard!,  Hist,  de  Legis,  Fran.  343. 

(J)  The  Mode  of  taking  Evidence. — ^Before  the  institution  of  the 
Court  of  Session,  proof  of  facts  was  taken  before  an  assize  or  jury 
in  civil  or  criminal  causes :  thereafter  before  certain  judges  who 
transmitted  their  notes  to  the  whole  Court*  •This  practice 
survived  till  1800. — ^Mackay,  ii.  5. 

Two  lords  were  appointed  weekly,  and  sat  each  day  from  3 
to  5  P.M.  in  the  session-house  for  this  purpose. — Spottiswoode, 
Forms  of  Process,  p.  16.  Cf.  Pardessus,  LOrgan.  JudiCj  p.  155 
et  seq.,  on  the  "  Enqueteurs  et  Rapporteurs." 

(c)  The  Pleadings.^ — "  I  am  a  great  admirer,"  says  Sir  George 
Mackenzie  in  his  Idea  of  the  Modem  Floquence  of  the  Bar  (p.  28), 
*'  of  the  French  pleadings,  which  are  written  in  their  native  tongue, 
but  with  all  the  beauty  and  elegance  of  the  ancient  Romans." 
Again  (p.  43),  he  enumerates  as  the  requisite  parts  of  a  legal 
discussion — the  preface  in  considerable  causes,  a  narration  of 
facts,  a  disposition  of  the  pleader's  and  confutation  of  his 
adversary's  arguments,  and  a  conclusion.  The  pleadings,  which 
his  Lordship  gives  as  an  appendix  to  his  introductory  essay, 
illustrate  at  once  the  Roman  eloquence  of  France  and  that 
arrangement  of  the  subject-matter  on  which  he  relies.* 

In  the  earlier  Causes  Cdlebres  (Pitaval),  while,  of  course,  we  find 
"  narration,"  "  disposition  of  arguments  "  and  "  confutation,"  there 
is  neither  "  preface"  nor  "conclusion,"  e.g.^  Frocks  de  Engnerrand 
de  Marigny,  1315  (Barreau  FrangaiSy  i.),  and  The  False  Martin 
Guerre  (Cau^s.  CM.  i.).  In  the  seventeenth  century,  however,  the 
"preface"  and  the  "conclusion"  assert  themselves.  Cf.  Proe^ 
de  3f.  de  Calvihe  et  le  Sieur  Vubosc  {Barreau  FrancaiSy  i.  88)  and 
Gabriel  Girard  et  sa  Femme.* 

.J  ^  minor  analogy  was  in  the  exdimon  of  the  public  from  tbe  proceedings  both  of 
J  ™*«™«»t  and  the  CoUege  of  Justice.     See  Meyer,  Inst.  Judic  u.  chap.  14. 
f    •    5'   *^*  Prosecution,  of  a  woman  /or  infanticide:   "Hodie   vobis  (cives 

optimi)  demonstrabitur  quanto  secorius  sub  leffnm  ambra  qnam  in  matnuu  sinn 

qmescant  infantes. "—«,r;x. 

««  P  ^^7  ^*  ^™*'  '''*^^"  finishes  (barreau  Frau^,  L  88)  a  forcible  ezoidinm  thus : 
rrooedur©  nouvelle  et  sans  exemple,  perilleuse  dans  Tinstrnction  et  menreilleosement 
important  pour  sa  consequence.'^  His  conclusion  is  as  follows  :  "  Si  cet  enfant  est 
supnoae,  81  I'accouchemcnt  n*est  pas  v^riUble  nous  estimons  que  Dieu  suscitera 
quelQue  jour  la  connaissance  de  la  T^rit^."  As  an  iUostration  of  how  grotesque  an 
exoruium  can  be  made,  see  the  sjwech  of  M.  de  Fourcroy  in  the  case  of  Gueux  dt 
»  trnon  (Clow.  Cd.  L  112),     Here,  too,  we  are  favoured  with  an  elaborate  antithesis 
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Thus  in  constitution,  in  powers,  in  privileges,  and  in  procednre, 
was  the  College  of  Justice  modelled  after  the  Parlement  de  Paris. 
The  histories,  too,  of  these  supreme  Courts  were  strangely 
analogous.  Each  was  a  residuum  of  the  curia.  Each  resulted 
from  the  multiplication  of  feudal  jurisdictions,  and  the  litigations  to 
which  it  gave  rise.  Each  was  a  committee  of  the  legislative  body, 
at  first  occasionally,  then  periodically,  appointed  to  try  certain 
civil  cases,  or  report  on  matters  of  sanitary  or  municipal  interest. 
In  each  the  former  functions  superseded  the  latter.  The  reporting 
ceased ;  the  absolute  exercise  of  the  delegated  powers  continued. 
In  each  the  committee  was  permanent,  while  the  assembly  which 
had  created  it  passed  away.  It  was  a  repetition  of  the  episode  of 
the  Comitia  Tributa  and  the  Quaestiones '  Perpetuae.  The  Com- 
mittee of  the  Three  Estates  in  Scotland  became  the  College  of 
Justice.  The  Parlement  de  Paris  usurped  the  functions  of  the 
States-General,  and  became  the  self-constituted  and  imperfect 
medium  through  which  alone  the  voice  of  the  people  could  reach 
the  ear  of  the  sovereign.  But  in  due  time  the  inevitable  reaction 
came,  and  "  the  great  rusty  wheel "  of  latent  popular  power  was 
urged  into  that  terrific  motion  which  tore  **  the  little,  well-oiled 
wheels"  of  royalty  and  aristocracy  asunder,  and  dashed  the 
machine  of  the  constitution  into  pieces.^ 

A.  Wood  Renton* 


between  the  physical  and  the  spiritnal  relation  borne  by  a  child  to  its  mother 
(p.  127) — a  conceit  of  which  Cowley  would  haye  been  ashamed,  and  which  I  forbear 
to  quote. 

»  Thk  Following  Scots  Law  Terms  are  of  French  Origin:— 


iSCOTCH. 

msircH. 

XNOLI8H  BQUIVALBNTS. 

Dyvour, 

Devoir,      .... 

A  bankrupt. 

Advocate, 

Avoca^     .... 

Barrister. 

Procurator,    . 

Procurenr, 

Solicitor. 

Aneabil, 

Anable  (O.F.),  . 

Feme  sole. 

Ansars, 

Anseor,      .        «        .        « 

Judge  Arbiter. 

Assoilzie, 

Absoill^,   .... 

Exonerate  a  defendant 

Assoinye, 

Essoyner  (O.F.),  Exonier,  . 

Excuse  for  being  absent  from  Court 

Compryse,     . 

Comprendre, 

Attach  for  debt. 

Declinature, . 

D^lmatoire,      •        • 

The  right  to  decline  trial  by  a  par- 

Multure, 

Mouture,  .... 

ticular  judge. 
A  fee  for  grinding  grain. 

Purprestre    . 

Purprestre, 

Encroachment  on  the  property  of 
a  superior. 

Valiant^ 

Vaillant,  .... 

A  man's  property  or  means. 
To  bribe.     Uindre  la  palme. 

Creish, . 

Graisser  la  palme. 

— M.  Francisqve-Michel. 
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PEISONERS  AS  WITNESSES. 

During  the  next  session  of  Parliament  many  new  measures  are 
to  be  passed,  or  at  least  to  be  introduced,  and  among  others  the 
Criminal  Evidence  Amendment  Act,  or  a  Bill  embodying  its 
provisions.  A  similar  Bill  has  been  introduced  into  Parliament 
several  times ;  its  provisions  have  been  approved  of  by  the  legal 
bodies  in  England,  and  it  is  probable  it  will  be  passed  if  Parlia- 
ment can  find  time  to  go  into  the  matter.  It  is  not,  of  coarse, 
proposed  to  make  this  Act  applicable  to  Scotland,  but  it  intro- 
duces *a  change  in  the  law  that  cannot  but  affect  us  more  or 
less.  Shortly  stated,  its  main  provisions  are,  that  "  any  prisoner 
or  defendant  shall  be  allowed,  if  he  shall  think  fit,  to  give 
evidence  on  his  own  behalf.'*  The  husband  or  wife  of  any 
prisoner  or  defendant  is  also  rendered  competent  as  a  witness  for 
the  prisoner,  and  the  evidence  of  prisoners  and  their  husbands  or 
wives  is  to  be  given  on  oath,  and  to  be  subject  to  cross-examina- 
tion. This  proposed  change  cannot  but  affect  us,  because  if  it 
became  law  in  England,  the  difference  in  the  criminal  procedure 
in  the  two  countries  would  be  so  marked,  that  a  movement  would 
be  at  once  set  on  foot  to  assimilate  it.  In  other  words,  if  it  were 
adopted  in  England,  we  should  before  long  be  induced  to  adopt  it 
also.  It  is  not  to  be  supposed  that  such  a  change  will  be  strongly 
opposed  in  Scotland,  but  still  it  is  as  well  to  have  the  matter  con- 
sidered before  the  period  for  legislation  arrives.  It  is  proposed 
in  this  article  to  treat  solely  of  the  subject  of  prisoners  as 
witnesses ;  not  that  the  other  proposal  to  render  competent  the 
evidence  of  their  husbands  or  waives  is  not  important,  but  because 
the  former  subject  can  be  treated  by  itself  fully  as  well  as  in 
connection  with  the  latter. 

Mr.  Justice  Stephen  has  contributed  an  article  to  the  Nineteenth 
Century  for  October  on  the  subject  of  prisoners  as  witnesses,  and 
all  the  general  arguments  for  the  change  are  there  set  forth  with 
great  force.  He  shows,  on  the  one  hand,  that  the  argument  that 
it  would  operate  harshly  against  prisoners  is  unfounded,  while,  on 
the  other  hand,  he  shows  that  it  would  often  operate  strongly  in 
their  favour.  He  also  shows  the  anomalies  of  the  present  state  of 
the  law.  At  present  prisoners  charged  under  the  Criminal  Law 
Amendment  Act  are  competent  witnesses.  It  thus  follows  that  a 
man  charged  with  murder  is  not  allowed  to  be  examined  on  his 
own  behalf,  while  one  accused  under  the  Criminal  Law  Amend- 
ment Act  is.  And  the  reason  of  this  anomaly  seemingly  is,  not  that 
a  prisoner  is  more  likely  to  lie  in  the  former  case  than  in  the  latter, 
but  that  he  is  more  likely  to  be  lied  against.  Yet,  as  it  is  the 
policy  of  the  law  to  admit  the  evidence  of  every  one,  and  objec- 
tions which  were  formerly  sustained,  so  as  to  render  the  evidence 
of  A  witness  incompetent,  are  now  removed,  leaving  it  to  the  party 
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opposed  to  tlie  evidence  to  remark  on  its  credibility,  there  seems 
no  reason  in  principle  why  the  change  should  not  be  made. 

But  however  much  we  may  be  moved  by  the  general  arguments, 
we  must  look  at  this  question  from  the  point  of  view  of  our  own 
practice.  In  England  a  prisoner  is  never  examined,  and  after  appre- 
hension can  only  be  tried  if  a  grand  jury  find  a  true  bill  against 
him.  In  Scotland  he  is  submitted  to  what  is  virtually  an  examina- 
tion, and  one  which  has  in  many  if  not  in  most  cases  a  direct  bearing 
on  his  trial.  On  apprehension  in  this  country,  a  prisoner  is  taken 
before  a  magistrate,  and  by  him  remitted  to  the  sheriff,  before 
whom  he  emits  a  declaration.  Now  in  theory  this  declaration  is 
not  an  examination  at  all.  The  sheriff  says  to  the  prisoner  that 
he  is  accused  of  such  and  such  a  crime.  He  tells  him  he  need 
not  say  anything  about  it  unless  he  chooses^  but  if  he  give  an 
explanation  of  his  conduct  it  will  be  listened  to;  and  he  also  warns 
him  that  all  he  says  will  be  taken  down,  and  may  be  used  at  his 
trial  against  him.  If  the  prisoner  gives  an  explanation  that  is 
believed,  he  is  liberated;  if  not,  he  is  committed  for  trial,  and  his 
declaration  is  preserved  to  be  used  at  his  trial  against  him.  In 
practice  this  is  pretty  well  attended  to,  except  that  prisoners  are 
generally  asked  questions.  The  declarations  are  undoubtedly  an 
aid  in  obtaining  convictions,  and  this  chiefly  because  the  prisoners 
generally  make  admissions  that  help  to  prove  the  crime,  or  at  least 
such  admissions  as  render  it  impossible  for  them  to  set  up  any 
counter-story  to  that  of  the  prosecution.  As  declarations  are  to 
be  used  against,  and  not  in  favour  of  a  prisoner,  they  are  as  a 
rale  not  read  when  they  contain  nothing  criminating.  Now  all  this 
distinguishes  our  practice  from  that  of  England,  and  a  rule  that 
might  suit  that  country  might  not  suit  us.  Let  us  therefore,  bear- 
ing in  mind  that  the  change  is  to  be  adopted  in  England,  consider 
this  question  from  the  point  of  view  of  our  practice,  and  see  if 
there  is  anything  in  it  that  should  prevent  us  adopting  the  new  rule 
about  to  be  introduced  into  England.  But  before  doing  so,  let  us 
consider  for  a  moment  what  ought  to  be  the  effect  of  a  prisoner's 
evidence  ?  A  prisoner  who  tenders  himself  for  examination  will  of 
course  submit  to  cross-examination,  and  apart  from  the  question  of 
credibility,  this  should  prevent,  in  the  hands  of  an  able  prosecutor, 
any  extraordinary  story  going  uncontradicted  to  the  jury.  But 
the  question  is  really  one  of  credibility :  Will  a  jury  accept  the 
story  or  explanation  of  a  prisoner  in  preference  to  the  case  proved 
against  him  ?  And  it  cannot  be  supposed  that  they  will,  unless  the 
prisoner  support  his  story  with  independent  evidence,  or  unless  the 
case  be  very  narrow.  No  one  expects  now  that  our  judges  will 
examine  prisoners  in  an  inquisitorial  fashion,  and  as  the  proposal 
is  meant  to  make  the  security  against  unjust  convictions  more 
secure,  the  question  really  is  whether  criticisms  by  counsel  and 
judge  will  be  sufficient  to  reduce  the  prisoner's  evidence  to  its  true 
place,  that  is  to  say,  to  enable  the  jury  to  disregard  it  when  false, 
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and  accept  it  when  reasonably  probable.  Now  its  importance,  of 
course,  depends  on  the  other  evidence  in  the  case.  When  this  is 
very  strong,  no  one  would  believe  anything  a  prisoner  might  say  to 
the  contrary.  Thus,  to  take  an  example : — ^two  men  were  charged 
with  robbery.  The  evidence  consisted  of  the  testimony  of  two  de- 
tectives, who  saw  them  proceed  to  rob  a  drunk  man,  and  seized  the 
prisoners  as  they  were  completing  their  work.  No  evidence  of  the 
prisoners  could  have  availed  them  here  if  the  evidence  of  the  detec- 
tives were  believed ;  but  in  cases  less  clearly  proved  it  may  be  of  use, 
and  when  it  is  of  use  it  will  still  be  open  to  every  unfavourable 
construction.  Yet  why  should  it  be  excluaed  more  than  the  evidence 
of  pursuers  and  defenders  in  civil  cases?  In  former  times,  persons 
against  whom  certain  objections  could  be  stated  were  incompetent 
as  witnesses  ;  now  they  are  competent,  and  the  objection  is  merely 
allowed  to  be  stated  to  their  credibility.  No  one  supposes  that 
judges  or  juries  find  any  greater  difficulty  in  deciding  cases  than 
formerly,  or  that  they  decide  them  any  worse.  Now  a  person 
against  whom  a  claim,  for  instance,  is  made  in  the  civil  courts  is 
in  a  position  somewhat  similar  to  that  of  a  prisoner.  He  is  not 
under  the  same  temptation  to  say  what  is  false  as  a  prisoner  is, 
but  still  his  evidence  is  not  so  reliable  as  that  of  an  independent 
third  party.  And  this  opinion  is  strengthened  when  we  recollect 
the  charge  that  is  so  generally  given  by  our  judges  to  juries  in 
criminal  cases,  viz.,  if  they  are  satisfied  as  reasonable  men  of  the 
guilt  of  the  prisoner,  let  them  give  their  verdict  against  him. 
And  this  is  often  amplified  by  adding,  if  they  would  act  as  men  of 
the  world  on  the  impression  they  have  received  from  the  evidence 
in  any  matter  of  ordinary  life,  they  are  safe  to  act  on  it  in  giving 
their  verdict.  Now  in  matters  of  ordinary  life  people  of  fair  mind 
listen  to  any  explanation  given  by  any  person  whose  character  may 
be  impugned  as  well  as  to  the  accusations  made  against  him,  and 
why  should  they  be  debarred  from  a  similar  advantage  in  judging 
of  a  question  of  life  or  liberty  t 

Let  us  now  see  if  our  system  of  permitting  prisoners  to  emit 
declarations  should  have  any  e£Fect  on  this  question.  And,  in  the 
first  place,  we  must  remember  that  our  law  is  now  as  anomalous 
as  the  law  of  England  in  this  respect.  Under  the  Criminal  Law 
Amendment  Act  prisoners  are  now  competent  witnesses  in  their 
own  behalf,  and  of  course  they  have  also  the  advantage,  or  are 
under  the  same  obligation,  of  emitting  declarations  as  prisoners 
charged  with  any  other  crime.  But  passing  this,  should  a  declara- 
tion make  any  difference  in  the  matter?  We  have  luckily  very 
little  experience  of  the  working  of  the  Criminal  Law  Amendment 
Act,  so  we  cannot  say  from  any  experience  how  the  new  system 
would  work;  but  we  can  easily  imagine  how  our  practice  of  emitting 
a  declaration,  coupled  with  the  new  rule,  that  a  prisoner  can  be 
examined,  would  operate  in  favour  of  an  innocent  man.  If  a 
prisoner  were  innocent,  and  gave  a  truthful  account  of  his  doings 
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in  his  declaration  at  his  trial,  he  would  be  able  forcibly  to  corro- 
borate his  story ;  and  if  he  stuck  to  it  under  cross-examination, 
even  if  he  did  not  corroborate  it  by  independent  evidence,  he  might 
be  believed.  On  the  other  hand,  even  if  an  innocent  prisoner  told 
whatwas  untrue  in  bis  declaration, — and  prisoners  who  are  innocent 
often  do  this, — he  could  in  his  evidence  explain  why  he  did  so.  At 
present  it  is  very  damaging  to  a  prisoner  to  have  emitted  a  false 
declaration,  as  it  can  be  easily  shown  to  be  false,  and  can  be 
founded  on  to  show  the  worthlessness  of  his  defence ;  or  if  he  lead 
exculpatory  evidence  at  his  trial,  the  fact  that  he  has  given  two 
explanations  of  his  conduct  can  be  founded  on  against  him.  And  if 
he  were  allowed  to  explain  himself  why  he  did  so,  it  would  be  far 
more  effective  than  any  explanation  given  by  his  counsel  in  the 
speech  on  his  behalf.  At  present  counsel  can  suggest  to  the  jury 
reasons  for  the  false  declaration,  such  as  the  desire  to  be  instantly 
set  at  liberty,  a  desire  not  to  implicate  any  friend,  or  simply  fright. 
And  it  can  be  confidently  affirmed  that  this  explanation  does  not 
come  from  counsel  with  half  the  force  that  it  would  have  if  the 
prisoner  were  allowed  to  give  it  himself.  One  reason  of  this  is  that 
it  is  not  evidence  at  present,  while  it  would  be  if  the  prisoner  gave 
it  himself,  and  he  could  be  cross-examined  about  it  This  is  an 
important  point  for  us,  for  owing  to  the  poverty  of  prisoners  their 
defence  is  in  most  cases  very  badly  prepared.  There  is  no  chance 
of  obtaining  any  Government  grant  to  pay  for  the  defence  of  pri- 
soners when  they  cannot  do  it  themselves,  and  prisoners  are  not 
allowed  to  see  the  precognitions  for  the  prosecution, — contrary,  we 
believe,  to  the  practice  in  England, — it  is  therefore  hard  to  deny 
them  any  benefit  they  may  think  they  may  gain  from  their  own 
evidence.  In  the  third  place,  if  an  innocent  prisoner  declines  to 
emit  any  declaration,  why  should  he  be  debarred  from  giving  his 
own  explanation  and  submitting  to  be  cross-examined  about  it? 

On  the  other  hand,  assuming  the  guilt  of  the  prisoners,  would 
their  evidence  tend  to  procure  unjust  acquittals  ?  They  may,  having 
emitted  a  false  declaration,  attempt  to  support  it  by  their  own 
evidence  at  the  trial,  or  they  may  substitute  another  explanation  at 
their  trial,  or  having  declined  to  emit  a  declaration,  i,e,  to  answer 
questions,  they  may  tender  themselves  as  witnesses  at  their  trial. 
Now  it  cannot  well  be  doubted  but  that  if  one  of  these  three  modes 
of  defence  were  adopted,  the  difficulty  of  obtaining  convictions 
might  in  some  cases  be  increased,  though,  we  submit,  for  the  fol- 
lowing reasons,  the  change  should  be  introduced : — In  the  first  place, 
the  prisoner  would  give  his  evidence  under  the  sanction  of  an  oath 
and  in  the  knowledge  that  he  might  be  prosecuted  for  perjury  if 
he  swore  falsely.  In  the  next  place,  he  would  submit  to  cross- 
examination  as  to  tho  truth  of  the  story  in  the  first  case ;  as  to 
why  he  has  substituted  one  story  for  another  in  the  second  case ; 
and  as  to  why  he  declined  to  answer  any  questions  in  the  third 
case*    And,  no  matter  which  plan  he  adopted,  his  explanation 
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would  be  inconsistent  and  contradictory,  and,  if  the  Crown  case  were 
clear,  it  would  be  extravagant.  No  doubt  the  Crown  would  labour 
under  this  difficulty:  at  present,  when  evidence  for  the  defence  is 
to  be  led,  notice  of  it  has  to  be  given  ;  and  as  this  has  not  to  be 
done  under  the  Criminal  Law  Amendment  Act  when  a  prisoner 
tenders  himself,  we  assume  it  would  not  he  required  if  the  law 
were  changed  in  all  cases.  An  intelligent  prisoner  might  thus 
start  a  clever  story  in  the  middle  of  his  trial,  when  it  would  be 
impossible  to  investigate  its  truth,  and  yet  one  that  might  be 
believed  by  the  jury.  The  risk  of  this,  however,  is  not  great.  A 
man  ought  not  to  be  convicted  of  any  crime  unless  it  is  proved ; 
and  if  it  be,  a  brilliant  story  introduced  at  the  trial  ought  to  have 
very  little  effect  The  Crown  have  ample  resources  at  their 
command  for  the  investigation  and  detection  of  crime;  and  it 
could  rarely  happen  that  any  probable  tale  could  be  introduced  by 
the  prisoner  that  the  prosecution  was  not  able  to  contradict  by  it« 
own  witnesses.  Again,  although  the  prisoner  would  not  require 
to  give  notice  that  he  was  to  be  examined  himself,  he  would  of 
course  require  to  give  notice  of  any  other  witnesses  that  he 
intended  to  adduce,  and  therefore  no  story  that  was  corroborated 
by  witnesses  could  be  given  of  which  the  Crown  had  not  had 
notice.  The  risk  would  thus  be  small,  as  the  uncorroborated  story 
of  a  prisoner  would  not  often  be  listened  to  in  contradiction  to  a 
strong  body  of  evidence.  And  this  leads  to  the  inquiry  whether  a 
prisoner  s  evidence  would  be  of  any  assistance  to  him.  If  the  case 
were  clearly  proved,  it  would  be  of  no  use ;  if  it  were  not,  there  is 
no  reason  why  the  prisoner's  statement  should  not  be  tendered. 
Prisoners  may  perjure  themselves,  but  this  is  no  reason  why  their 
evidence  should  be  rendered  incompetent  any  more  than  that  of 
any  other  witness.  This  is  a  matter  on  which  the  prisoner  ought 
to  take  the  advice  of  his  counsel.  The  counsel  can  see  as  the  case 
proceeds  whether  the  prisoner's  story  is  at  all  credible.  If  it  be 
not,  it  can  only  damage  him,  and  he  had  better  rest  his  chances  of 
escape  on  the  general  duty  of  juries  to  acquit,  and  on  their  duty 
to  give  him  the  benefit  of  any  doubt  there  may  be  in  their  minds, 
which  "  duties  '*  his  counsel  is  pretty  certain  to  ask  the  juiy  to 
perform.  On  the  other  hand,  if  it  be  tendered,  it  will  be  open  to 
all  the  remarks  for  and  against  its  credibility  which  we  have 
submitted  above.  We  therefore  think  that  Scotland  has  nothing 
to  fear  from  the  change ;  in  fact,  it  is  not  too  much  to  say  that 
with  our  procedure  it  would  be,  if  anything,  less  of  a  change  than 
in  £ngland. 

As  there  is  thus  no  reason  why  Scotland,  on  account  of  its 
criminal  procedure,  should  not  adopt  the  change  about  to  be  intro- 
duced into  England,  it  only  remains  for  us  to  add  a  word  or  two 
on  the  general  question.  We  have  remarked  above  that  it  is  the 
policy  of  the  law  now,  as  opposed  to  its  policy  in  former  times,  to 
admit  all  evidence  subject  to  any  remarks  that  may  be  made  as  to 
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its  worth  and  truthfulness;  and  as  a  prisoner's  evidence  comes 
within  this  category,  it  ought  to  be  admitted.  If  it  were 
admitted,  as  far  as  we  can  see,  from  the  working  of  the  Criminal 
Law  Amendment  Act,  and  the  analogy  of  parties  being  examined 
in  civil  cases,  the  course  of  justice  would  not  be  altered,  that  is, 
there  would  not  be  any  greater  likelihood  than  at  present  of  unjust 
acquittals  being  obtained,  and  some  unjust  convictions  might  be 
prevented.  The  opponents  of  this  change  will  be  those  who  deny 
the  analogy  of  criminal  trials  to  other  trials,  and  who  rely  on  the 
great  maxim  of  the  law,  that  a  prisoner  ought  only  to  be  con- 
victed on  independent  evidence  led  before  a  jury ;  they  will  say 
that  even  though  the  prisoner's  evidence  is  not  compellable,  no 
one  can  rely  on  this,  and  that  a  man  will  not  be  able,  as  at  present, 
almost  to  defy  a  jury  to  find  him  guilty  if  the  evidence  against 
him  be  weak.  They  will  say  that  a  jury  in  such  circumstances 
may  say  that  if  a  prisoner  declines  to  be  examined  himself  and 
clear  himself,  thev  will  infer  his  guilt;  and  that  a  prosecutor, 
knowing  this,  might  bring  a  man  to  trial  when  he  has  very  little 
evidence  against  him,  or  even  on  suspicion  almost,  knowing  that  if 
the  prisoner  were  examined,  he  could  be  cross-examined  and  made 
to  confess  some  important  fact  that  would  be  evidence  against 
himself,  and  if  the  prisoner  did  not  examine  himself,  he  could 
remark  on  this  as  almost  corroboration  of  his  guilt.  Now  this  is 
an  objection  that  might  be  popular,  and  it  would  be  very  unfor- 
tunate indeed  if  the  administration  of  justice  were  not  above 
suspicion.  There  is,  however,  nothing  in  this  objection.  To 
begin  with,  no  one  who  knows  anything  of  crimhial  work  in 
Scotland  can  suppose  that  prosecutors  would  do  any  thing  of  the 
sort.  Again,  the  English  statute  expressly  declares  that  the 
refusal  of  a  prisoner  to  give  evidence  is  to  create  no  presumption 
against  him,  nor  is  any  reference  to  be  made  to  it,  nor  comment 
made  upon  it;  and  we  could  adopt  a  similar  clause.  In  the  next 
place,  in  our  law  the  prisoner  has  the  last  word.  His  counsel 
therefore  speaks  after  the  prosecuting  counsel,  and  can  direct  both 
the  judge's  and  jury's  attention  to  any  point  he  chooses.  And  in 
the  last  place,  the  jury  must  and  do  take  the  law  that  rules  the 
case  from  the  presiding  judge ;  and  he  would  direct  them  not  to 
convict  unless  there  were  legal  evidence  against  a  prisoner,  and  he 
would  also  direct  them  that  in  making  up  their  minds  to  discard 
altogether  any  suggestions  that  might  have  been  made  to  them  as 
to  why  the  prisoner  did  not  tender  nimself  for  examination ;  and  if 
there  were  a  clause  forbidding  any  reference  to  the  matter,  he 
could  see  that  it  was  attended  to.  Finally,  the  change  proposed  is 
to  render  competent  the  evidence  of  a  prisoner.  It  is  not  proposed 
to  make  it  compellable.  And  if  it  is  argued  that  the  one  change 
would  lead  to  the  other,  a  satisfactorv  answer  can  be  made  to  it. 
To  enable  a  prisoner  to  be  competent  as  a  witness,  is  a  change  that 
is  to  be  introduced  in  the  interest  of  prisoners.    And  the  best 
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opinion  is,  that  such  a  change,  if  not  necessary,  is  at  least  harm- 
less. To  make  a  prisoner  compellable  as  a  witness,  would  be  a 
change  introduced  in  the  interest  of  prosecutors,  and  would  be 
against  the  whole  theory  of  our  law. 


THE  NEW  ACT  OF  SEDERUNT  ANENT  THE 
ADMISSION  OF  LAW  AGENTS. 

We  are  familiar  in  these  days  with  agitation  that  bears  no  fruit 
in  legislation.  There  are  some  questions  which  are  being  per- 
petually agitated  and  pushed  on  by  certain  sections  of  the  com- 
munity, but  with  which  little  progress  is  made,  simply  because 
men  are  not  agreed  about  them,  and  the  powers  of  resistance  are 
quite  as  great  as  those  of  propulsion.  There  are  other  projected 
reforms,  about  the  expediency  of  which  all  men  are  pi*actically 
agreed,  but  which  year  after  year  are  shelved  simply  because  the 
Parliamentary  machine,  hampered  by  continual  obstruction,  is 
unable  to  overtake  the  work.  But  for  once  the  legal  world  in 
Scotland  has  been  startled  by  a  piece  of  le^slation,  promoted  by 
no  agitation,  unheard  of  and  undreamt  of  until  it  actually 
blossomed  forth,  authenticated  by  the  signature  of  the  Lord 
Justice  -  General,  as  part  of  the  established  law  of  ^Scotland. 
Various  proposals  and  suggestions  have  lately  been  made  in 
favour  of  the  delegation  by  Parliament  of  certain  of  its  powers 
and  duties.  Such  delegation  has  always  existed,  though  to  a  very 
limited  extent,  in  the  shape  of  authority  given  to  the  Lords  of 
Council  and  Session  to  frame  Acts  of  Seaerunt  regulating  the 
manner  in  which  certain  Acts  of  Parliament  are  to  be  carried  out> 
and  such  Acts  of  Sederunt,  once  duly  framed  and  authenticated, 
have  all  the  authority  of  statute.  To  judge  by  the  manner  in 
which  the  last  legal  reform  has  been  carried  out  by  the  Lords  of 
Council  and  Session  in  virtue  of  this  delegated  authority,  the 
system  of  delegation  is  likely  to  commend  itself  to  all  lovers  of 
decision  and  despatch.  No  decree  of  Nebuchadnezzar  was  ever 
more  unlooked-for  or  decisive. 

By  the  Law  Agents  Act  of  1873  (36  and  37  Vict.  c.  63,  sec.  8), 
generally  known  as  Lord  Young's  Act,  the  Lords  of  Council  and 
Session  were  authorized  "from  time  to  time  to  prescribe  the 
subjects  of  examination  in  law  and  general  knowledge,  and 
to  make  rules  for  conducting  such  examinations,  and  also  for 
entrance  examinations  of  apprentices  and  intermediate  examina- 
tions." In  virtue  of  the  authority  thereby  conferred,  the  Court 
prepnred  an  Act  of  Sederunt,  dated  20th  December  1873.  The 
fourth  section  of  that  Act  is  as  follows : — 

''Every  applicant  for  admission  as  a  law  agent  must  have 
attended  and  taken  part  in  the  examinations  of  the  classes  of 
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Scots  Law  and  Conveyancing  in  a  Scottish  university,  and  these 
classes  must  have  been  attended  in  two  separate  winter  sessions." 

By  a  subsequent  Act  of  Sederunt,  dated  28th  January  1874, 
this  section  was  amended  by  a  provision  to  the  following  effect 
(sec.  1) : — 

"That  the  fourth  section  of  the  Act  of  Sederunt  of  20th  December 
1873  shall  not  be  held  to  apply  to  candidates  for  admission  as  law 
agents,  who,  prior  to  the  passing  of  the  said  Act  of  Sederunt, 
have  attended  or  have  commenced  to  attend  the  classes  of  Scots 
Law  and  Conveyancing  in  a  Scottish  university,  but  such  candi- 
dates shall  be  held  to  have  sufficiently  qualified  themselves  by 
attendance  on  such  classes,  though  their  attendance  may  not  have 
been  in  two  separate  winter  sessions,  and  though  they  may  not 
have  taken  part  in  the  examinations  of  such  classes." 

There  can  be  no  doubt  that  in  passing  these  Acts  of  Sederunt 
the  Court  put  a  very  liberal  interpretation  upon  the  powers  con- 
ferred upon  them  by  the  Act  of  Parliament.  A  provision  that  the 
applicant  for  admission  as  a  law  agent  must  have  attended  certain 
classes  does  not  commend  itself  to  the  ordinary  intelligence  as 
being  either  a  prescription  of  "  the  subjects  of  examination/'  or 
the  making  of  "  rules  for  conducting  such  examinations."  There 
seem  fair  grounds,  therefore,  for  holding  that  this  Act  of 
Sederunt,  like  the  famous  one  of  1756  anent  Removings,  was 
tiltra  vires  of  the  Court.  An  Act  of  Sederunt,  however,  acted 
upon  without  challenge  for  a  number  of  years,  has  all  the  force  of 
statute  law,  and  the  fact  that  its  original  enactment  was  an  undue 
stretching  of  the  powers  of  the  Court  does  not  affect  its  validity, 
and,  if  its  operations  be  beneficial,  is  no  reason  for  its  repeal. 

Be  that  as  it  may,  so  the  matter  has  stood  down  to  the  present 
time,  and  all  young  lawyers  who  desired  to  qualify  as  practitioners 
have  been  obliged  to  spend  two  years  in  a  university  town,  and  to 
take  out  the  law  classes  during  two  separate  winter  sessions.  But 
all  this  has  been  done  away  with  by  an  Act  of  Sederunt  unex- 
pectedly issued  upon  4th  November  last.  The  terms  of  that  Act 
are  as  follows : — 

"Act  op  Sederunt. 

"To  amend  the  Acts  of  Sederunt  20th  December  1873  and  28th 
January  1874  anent  the  Examinations  of  Law  Agents. 

"Edivlmrgh,  4th  November  1886. 

**  The  Lords  enact  and  declare  as  follows : 

"  The  fourth  section  of  the  Act  of  Sederunt  anent  Examinations 
of  Law  Agents,  dated  20th  December  1873,  and  also  the  first 
section  of  the  amending  Act,  dated  28th  January  1874,  are  hereby 
repealed.  And  it  shall  not  he  necessary  for  the  future  that  any 
applicant  for  admission  as  a  law  agent  shall  have  attended  the 
classes  of  Scots  Law  and  Conveyancing  in  a  Scottish  university. 
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But  It  shall  be  in  the  power  of  the  examiners  in  conducting  the 
examination  of  any  applicant  for  admission  to  take  into  account 
whether  such  applicant  has  or  has  not  attended  such  classes. 
And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  printed  and  published  in  common  form. — 
John  Inglis,  LP.D'* 

We  have  no  hesitation  in  affirming  that  in  our  view  this  pro- 
vision, made  without  any  public  discussion  or  general  demand,  is  a 
serious  blow  both  to  the  status  of  the  legal  profession  and  to  the 
Law  Faculties  in  our  universities.  Lord  Young's  Act  lowered  the 
character  of  practice  in  the  Supreme  Court  and  injured  the  tone 
of  the  Parliament  House.  It  exposed  the  practitioners  who  had 
hitherto  had  the  monopoly  of  work  in  the  Court  of  Session  to  keen 
competition  at  the  hands  of  needy  and  struggling  men,  and  to 
dictation  from  country  correspondents  unknown  before.  But,  on 
the  other  hand,  the  provisions  of  Lord  Young's  Act,  and  the 
Acts  of  Sederunt  which  followed  upon  it,  raised  the  status  of  the 
country  practitioner  by  compelling  him  to  spend  some  time  in  a 
university  town,  and  to  take  a  breath,  however  short,  of  academic 
life.  It  was  no  longer  possible  for  the  office  boy  in  the  local 
writer's  office  suddenly  to  blossom  into  a  full-fledged  practitioner, 
without  any  acquaintance  with  the  world  outside  the  little  county 
town  where  he  served  his  apprenticeship.  This  subject  was 
discussed  in  an  article  which  appeared  in  this  Journal  three  years 
ago  (vol.  xxvii.  p.  128),  where  the  following  passage  occurs  : — 

"  It  seems  not  unlikely  that  under  the  influence  of  recent  legis- 
lation lawyers  of  all  classes  will  regain  in  great  measure  their  old 
position  as  recognised  members  of  one  of  the  learned  professions. 
Originally  an  oflshoot  from  the  priestly  calling,  the  profession  of  the 
lawyer  once  occupied  a  position  second  in  popular  estimation  to 
none  save  that  of  the  Church  itself ;  but  from  various  causes,  into 
which  I  cannot  here  enter,  the  profession,  whilst  always  maintain- 
ing its  old  prestige  in  Edinburgh,  sank  in  the  country  districts 
during  the  course  of  last  century  into  a  somewhat  lowly  estate. 
Recent  legislation,  however,  by  rendering  study  at  a  university 
necessary,  and  closing  some  of  the  back-doors  of  the  profession, 
has  revived  the  connection  between  the  practice  of  the  law  and 
our  seats  of  learning,  and  is  daily  helping  to  strip  local  practice  of 
that  intense  provincialism  which  it  had  once  acouired.  Nowadays 
the  average  lawyer,  if  he  cannot  claim  to  be  the  equal  in  culture 
of  the  average  clergyman,  can  at  least  take  his  place  beside  the 
average  medical  practitioner.  .  .  .  All  the  members  of  the  Bar, 
with  hardly  a  single  exception,  many  of  the  Writers  to  the  Signet, 
and  a  considerable  proportion  of  those  who  subsequently  return  to 
local  practice  in  the  country,  take  out  Arts  classes  at  the  university 
for  some  sessions.  Even  in  the  case  of  those  whose  time  or  whose 
means  do  not  enable  themselves  to  do  so,  and  who  content  them- 
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selves,  so  far  as  university  training  goes,  with  attendance  at  the 
classes  of  Scots  Law  and  Conveyancing,  there  can  be  no  doubt  that 
residence  for  two  or  more  winters  in  a  university  town,  and  the 
breath  of  university  life,  exercise  upon  their  minds  a  most  impor- 
tant and  healthful  influence, — enlarging  their  ideas,  dispelling  their 
prejudices,  helping  them  to  acquire  habits  of  thinking  for  them- 
selves, and  teaching  them  what  the  great  world  around  them  is 
thinking  and  saying." 

By  the  Act  of  Sederunt  of  4th  November  last,  this  guarantee 
of  a  certain  minimum,  at  all  events,  of  culture  and  rubbing  with  the 
world  is  done  away  with.  A  youth  may  now  acquire  the  full  status 
of  a  legal  practitioner,  qualified  to  practise  before  any  Court  in 
Scotland,  without  any  knowledge  of  the  world  of  men  and  of 
manners  other  than  is  to  be  gathered  in  the  back  office  of  a  local 
writer  and  banker  in  Wigtown  or  Thurso. 

There  are  other  objections  to  the  change  from  the  professional 
standpoint.  It  is  late,  perhaps,  in  the  day  to  suggest  that  poverty 
ought  to  be  a  disqualification  for  admission  to  any  profession  for 
which  a  man's  abilities  qualify  him.  But  we  hold  strongly  that  it 
is  not  desirable  to  encouras^e  men  absolutely  without  means  or 
parental  support,  and  therefore  dependent  upon  their  own  hand 
for  their  bread  from  the  moment  they  start  on  their  own  account, 
to  quit  the  humbler  walks  of  the  calling  in  order  to  qualify  as 
practitioners  and  set  up  for  themselves.  The  needs  of  struggling 
lawyers  lead  to  much  unnecessary  litigation,  and  tempt  to  many 
mean  compliances.  The  new  provision  will  render  it  much  easier 
for  the  industrious  clerk  to  become  the  struggling  practitioner. 

Again,  there  is  at  present  a  very  strong  feeling  abroad  that  the 
rage  for  pushing  men  from  all  ranks  and  classes  of  society  into  the 
learned  profession  is  quite  overdone.  The  professions  are  over- 
stocked, there  are  too  many  men,  and  there  is  too  little  work,  and 
much  consequent  misery  and  waste  of  power.  For  example,  ere 
the  year  closes  there  will  have  been  eighteen  new  members 
admitted  to  the  Faculty  of  Advocates — a  sufiicient  number  to  do 
the  whole  junior  work  at  the  Bar.  Any  change  is  to  be  deprecated 
which  makes  the  avenues  to  an  overstocked  profession  easier  and 
smoother,  and  such  is  undoubtedly  the  character  and  effect  of  the 
new  xict  of  Sederunt.  It  is  no  kindness  to  invite  ten  men  to  a 
dinner  prepared  for  five.  The  home  fare  may  be  humbler,  but 
there  is  a  more  plentiful  supply.  It  is  a  mistaken  philanthropy 
that  would  tempt  men  to  join  already  overcrowded  professions  for 
whose  energies  there  is  ample  scope  in  the  more  expansive  if 
rougher  life  of  the  colonies. 

But  it  is  not  only  the  legal  practitioners  who  will  be  affected  by 
the  change  in  the  system  of  admission.  The  Law  Faculties  in  the 
universities  will  suffer  very  seriously.  Now  we  affirm  at  once  that 
we  are  in  favour  of  rival  or  competitive  teaching  in  the  Faculty  of 
Law  such  as  exists  in  connection  with  the  Medical  Faculty  of  the 
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University  of  Edinburgh.     We  think,  indeed,  and  we  believe  that 
most  university  reformers — a  few  discontented  doctors  excepted 
— asree  with  us,  that  what  is  called  the  extra-mural  school  should 
be  brought  within   the   university;  that  the  teaching  by  duly- 
licensed  lecturers  should  be  recognised,  not  merely  as  qualifying  for 
degrees,  but  as  being  just  as  much  a  part  of  the  work  of  the 
university  as  the  teaching  of  classes  by  the  professors.     The  Act 
of  Sederunt  exempts  the  applicants  for  admission  to  the  status  of 
law  agents  from  the  necessity  of  attending  any  classes  at  all. 
Some  of  them — ^let  it  be  hoped,  many  of  them — will  still  desire  to 
attend  courses  of  lectures  on  Scots  Law  and  Conveyancincj.     They 
may  still  go  to  the  professors*  class.     But  they  are  free,  if  they 
please,  to  attend  any  other  courses  of  lectures ;  and  any  such  courses 
may,  and,  indeed,  under  present  university  arrangements,  must  be, 
wholly  unrecoflrnised  by  the  university.     Competition  is  useful ; 
but  if  competition  is  to  benefit  the  university,  it  must  be  com- 
ptitition  within  the  university  walls,  or  at  all  events  within  the 
university  system.     It  is  contrary  to  the  tradition  of  liberal  educa- 
tion in  this  country  to  place  rival  and  independent  teachers,  not 
vested  with  any  academic  authority  or  subject  to  any  academic 
discipline,  upon   an   equal  footing  with   teachers  recognised   by 
the   universities.      A   committee   of   the   Faculty  of  Advocates 
recently  considered    very  carefully  various    proposals    for    the 
improvement  and  development  of  legal  education  in  the  Scottish 
universities,   and   an   elaborate   report  was   prepared    upon   the 
subject.     A  University  Bill  is  promised  annually,  and  it  was  hoped 
that  when  it  appeared  some  of  the  suggestions  of  the  Faculty 
would  be  found  to  have  been  given  effect  to.    But,  alas  I  these 
hopes  have  been  damped,  and  the  task  of  those  who  would  seek  to 
develop    and  popularize  the  teaching  of  law  in  our  universities 
has  been  rendered  infinitely  more  difficult  by  an  enactment  which 
suddenly    makes   the    stuuent  of  the   law    independent  of    the 
university. 


CorrcjsponDience. 


THE  "CASUALTY"  QUESTION. 

{To  the  Editor  of  the  Journal  of  Jurisprudence,) 

Sir, — I  have  read  with  much  interest  the  correspondence  which 
lias  been  carried  on  for  the  last  few  months  on  the  **  Casualty  ** 
question  in  the  Journal  of  Jurisprudence.  I  do  not  now  intend  to 
enter  in  any  way  into  the  different  opinions  expressed  by 
** Reformer"  and  "Simplex"  in  respect  of  the  mode  in  which 
casualties  may  be  made  less  oppressive  upon  vassals,  but  to  agree 
heartily  in  the  opinion  that  the  result  of  the  provisions  of  the  (Jon- 
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• 

vevancinju  Act  (1874),  whereby  a  singular  successor  infeft  in  an 
a  me  vel  de  me  holding  cannot  now,  as  he  could  formerly,  on  the 

-  death  of  a  vassal  who  last  paid  a  casualty,  present  the  heir  of  this 
vassal  as  willing  to  undertake  the  obligations  of  the  feu,  and  thus 
save  the  difference  between  the  relief  and  composition  duty, — that 

•  the  result  of  these  provisions  is  most  inequitable,  and  such  as  the 
Legislature  would  not  have  agreed  to  if  it  bad  seen  that  such  a 
.  result  would  follow. 

This  being  my  opinion,  I  of  course  approve  of  the  Conveyanc- 

.ing  Act  Amendment  Bill,  which  was  introduced  into  Parliament 

last  May,  and  think  that  "  The  Lords  "  were  wrong  in  throwing  it 

out,  since  it  was  good  as  far  as  it  went.     But  what  I  now  wish  to 

..    bring  before  your  readers  is,  that  it  seems  to  me  that  another 

_.  inequitable  result,  and  one  whicli  was  not  intended,  lias  followed 

.  from  the  Conveyancing  Act  (1874),  or  would  seem  to  have  so  fol- 

.;  lowed,  as  the  only  case  which  refers  to  the  point  may  be  held  not 

quite  to  settle  it.     I  refer  to  the  point  which  arose  in  the  case  of 

•*    Mounsey  v.  Palmer  (6  Dec.  1884,  12  R.  236),  which  case,  as  ably 

show^n  in  an  article  in  the  Journal  of  Jurisfprudence  for  1885,  at  page 

'   177,  decides  that  a  purchaser  of  heritage — ^though,  in  accordance 

■•with   the  decision   in   Straiton  Estate  Co,   v.  Stephens  (16   Dec. 

.  .1880,  8  R.  299),  he  may  have  obtained  from  the  seller  relief  from 

"a  casualty  that  he  has  had  to  pay  as  having  been  due  at  the  time 

^  -  of  sale — is  not  liable  in  payment  of  any  further  casualty  which 

might  be  held  to  fall  due  in  respect  of  his  own  entry  on  the  death 

-  of  the  seller;  and  this  though  the  seller  was  then  the  last  vassal 
who  paid  a  casualty,  for  he  must  be  held  to  have  paid,  as  he  gave 

-'relief  to  the  vassal  who  actually  paid. 

As  shown  in  the  article  to  which  I  have  referred,  the  decision 
*  in  these  two  cases  of  Mounsey  and  of  The  Straiton  Estate  Co.  will  at 
any  rate  leave  it  doubtful  whether  a  superior,  who  may  have  neglected 
to  claim  before  the  lands  were  sold,  can  afterwards  obtain  payment 
of  a  casualty  in  respect  of  the  entry  of  the  seller,  and  also  the 
payment  of  a  casualty  when  the  lands  w^ould  again  fall  in  non- 
entry  through  the  seller's  death,  though  according  to  the  law  as  it 
stood  before  the  passing  of  the  Act  of  1874,  he  would  have  had  a 
personal  action  against  the  seller  for  the  casualty  payable  in  respect 
of  his  entry,  and  a  real  action  against  the  person  infeft  in  the 
lands  when  they  fell  into  non-entry  at  the  seller's  death,  whether 
this  person  should  be  the  purchaser  himself  or  one  deriving  right 
through  him.  And  this  doubt  remains,  since  in  the  action  of 
Mounsey  v.  Palmer  the  payment  of  the  casualty  in  respect  of  the 
.seller's  entry  had  been  demanded  from  and  paid  by  the  purchaser, 
who  afterwards  got  relief  from  the  seller,  and  it  was  then  held  that 
the  purchaser  could  not  be  liable  in  a  second  casualty ;  and  so  it 
might  still  be  argued  that  the  superior  might  have  obtained  pay- 
ment of  both  casualties  if  a  personal  action  had  been  brought 
against  the  seller  for  a  casualty  in  respect  of  his  entry,  and  then  a 
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real  action  against  the  person  infefl  in  the  lands,  who  was  in  this 
case  the  purchaser  himself,  for  the  casualty  in  respect  of  his  entry ; 
but  I  think  that  the  case  will  probably  be  held  as  deciding  that  a 
superior,  who  has  not  claimed  a  casualty  before  the  lands  were 
sold,  can  only  claim  a  casualty  in  respect  of  the  entry  of  the  seller, 
and  that  since  that  casualty  is  now  by  &raiton  EUaie  Co.  v.  Stephens 
recoverable  by  real  action  from  the  person  infeft,  no  casualty  can 
now  be  claimed  in  respect  of  this  person's  own  entry.  Thns  by  the 
case  of  Mounsey  v.  Palmer  the  one  payment  would  seem  to  have 
been  held  as  applicable  to  both  casualties,  though  this  was  not  the 
law  existing  prior  to  1874. 

I  see  that  "  Reformer,"  in  his  letter  published  last  July,  seems 
to  wish  that  a  superior,  who  may  have  neglected  to  claim  a  casualty 
until  after  the  lands  were  sold,  should  lose  his  right  to  the  two 
casualties  in  respect  of  the  seller's  entry,  and  of  the  entry  of  the 
person  infeft  at  the  time  of  the  seller's  death,  but  this  seems  to  me 
not  to  be  equitable,  and  it  is  not  in  accordance  with  the  recom- 
mendations of  the  article  of  last  year  to  which  1  have  referred. 

This,  then,  is  the  state  of  matters  which  I  wish  to  put  before 
your  readers,  and  whichever  view  we  take,  whether  that  an  inequit- 
able and  unlooked-for  result  has  followed,  in  that  the  law  has  been 
changed  from  what  it  was  before  1874,  or  that  it  is  doubtful 
whether  this  change  has  been  made  or  not,  I  think  all  will  agree 
that  it  would  be  well  that  the  law  should  either  he  brought  back 
to  what  it  was  before  1874,  or  that  all  doubt  should  be  removed  as 
to  whether  it  has  been  changed  by  the  Act  of  that  year. 

That  this  end  may  be  obtained,  I  should  like  to  put  forward  the 
great  advisability  of  an  addition  being  made  with  this  object  in 
view  to  the  Bill  of  last  May  in  any  Bill  which  may  be  brought 
forward  next  session  for  a  similar  purpose.  I  think  that  when  a 
Bill  is  being  passed  for  restoring  the  rights  of  vassals,  it  is  highly 
advantageous  that  the  rights  of  superiors,  which  may  have  been 
invaded,  should  also  be  restored;  this  would  be  better  in  the 
interests  of  justice,  and  it  seems  to  me  that  it  would  also  be  better 
for  the  chances  of  the  Bill  becoming  an  Act ;  for  the  Bill  of  last 
May  was  presumably  thrown  out  by  *'The  Lords"  because  it  was 
held  to  invade  the  rights  of  superiors,  and  in  such  a  technical 
matter  it  was  perhaps  difficult  to  persuade  the  uninitiated  mind 
that  the  sole  object  was  to  reinstate  vassals  in  the  position  that  they 
had  been  in  before  1874  by  the  prescription  of  a  couple  of  cen- 
turies ;  but  if  a  Bill  should  be  introduced  with  the  object  of  putting 
both  superiors  and  vassals  in  certain  cases  in  a  more  advantageous 
position,  it  would  be  the  more  easy  to  persuade  all  that  no  interests 
were  being  invaded,  but  that  the  object  was  to  restore  the  rights 
of  all  parties  to  the  position  in  which  they  formerly  were,  and  from 
which  they  had  been  forced  by  inadvertence. 

In  the  words  of  the  article  in  the  Jourrud  of  Jurisprudence  for 
last  year,  the  point  '*  is  one  of  the  utmost  moment  in  the  sale  aud 
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transfer  of  land,  and  in  the  management  of  trust  estates,  and  it 
would  be  well  if  it  were  definitely  and  authoritatively  settled  once 
and  for  all/'  G.  J.  Forsyth  Grant. 


An  Abridgment  of  the  Procedure  Acts  passed  by  the  Supreme  Courts 
in  Scotland.  With  Notes  and  References.  By  Edwin 
Adam,  M.A.,  LL.B.,  Advocate.  Edinburgh:  T.  &  T. 
Clark.     1886. 

Alexander's  Abridgment  of  the  Acts  of  Sederunt  was  published  in 
1852,  and  Mr.  Adam  takes  np  the  subject  from  that  date,  and 
gives  us  all  the  Acts  of  Sederunt  since  passed,  so  far  as  they  are 
at  present  in  force.  In  addition  to  these,  all  the  operative  Acts 
of  Adjournal  of  the  High  Court  of  Justiciary  are  given  from  1680 
down  to  the  present  time.  Mr.  Adam  gives  some  references  to 
illustrative  cases  and  Acts  of  Parliament,  and  has  added  a  verv 
full  and  well  compiled  index,  which  will  serve  to  make  the  book  a 
useful  one  to  legal  practitioners,  and  to  render  accessible  what 
was  formerly  somewhat  difficult  to  get  at. 

Books  Received. — We  are  compelled,  from  pressure  on  our 
space,  to  postpone  till  our  next  number  a  notice  of  Professor 
Muirhead's  Introduction  to  Eoman  LaWj  which  has  recently  been 
published  by  Messrs.  Black. 


®tiituars* 


SHERIFF  CLARK. 

The  death  of  the  Sheriff-Principal  of  Lanarkshire,  though  not 
unexpected,  comes  with  not  the  less  sorrow  to  his  many  friends. 
Having  held  office  for  not  quite  t«n  years,  his  system,  strong 
though  it  was,  broke  down  under  the  constant  wear  and  tear 
inseparable  from  his  position.  Few  men  have  done  their  work 
more  conscientiously  and  satisfactorily.  Though  not  what  might 
be  called  a  great  judge,  he  had  a  sufficiently  acute  and  powerful 
mind  to  enable  him  to  do  full  justice  to  the  cases  which  came 
before  him,  and  he  was  careful,  patient,  and  painstaking  in  the 
performance  of  his  duties. 

The  son  of  the  Laird  of  Ulva, — who  still  survives  to  lament  his 
son's  untimely  death, — Francis  William  Clark  was  born  in  1827. 
He  was  called  to  the  Bar  in  1851,  where  his  abilities  soon  brought 
him,  if  not  to  the  front  rank,  at  least  to  a  very  fair  position  in  liis 
profession.  He  had  been  fifteen  years  in  the  Parliament  House, 
however,  before  he  did  what  most  young  gentlemen  of  the  Bar 
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now  think  it  incumbent  on  them  to  do  in  the  first  year  or  two, — 
he  wrote  a  book.  This  work  on  the  Law  of  Partnership  is  still  an 
authority  on  the  subject,  which  is  more  than  can  be  said,  we  are 
afraid,  for  most  of  the  productions  given  to  the  world  on  the 
authority  of  the  authors  we  have  mentioned  above.  Not  only  did 
he  write  a  book,  but  he  showed  he  could  take  an  intelligent 
interest  in  subjects  outside  the  range  of  his  profession.  He  was 
returned  to  the  Town  Council  of  Edinburgh  by  one  of  the  wards, 
and  took  part  in  its  deliberations  for  some  years,  doing  good  work 
there.  In  1867  Sheriff  Alison  died,  and  Mr.  Glassford  Bell  was 
promoted  from  being  one  of  the  Sheriff-Substitutes  in  Glasgow 
to  the  Sheriffship  of  Lanarkshire.  The  vacancy  thus  caused  was 
filled  by  the  appointment  of  Mr.  Clark.  A  Sheriff-Substitute  in 
Glasgow  has,  as  may  be  imagined,  no  easy  time  of  it ;  but  Mr. 
Clark  devoted  himself  with  characteristic  assiduity  to  his  new 
work.  So  acceptable  did  he  make  himself  to  the  profession  and  to 
the  public,  that  in  1877,  when  the  Sheriffship  was  again  vacant 
owing  to  the  death  of  Mr.  Gillespie  Dickson,  iiis  appointment  to 
that  office  by  Lord  Advocate  Watson  gave  universal  satisfaction. 
Since  that  time  he  has  done  his  work,  as  we  have  said,  carefully 
and  well,  his  decisions  being  seldom  reversed  on  appeal. 

Besides  being  a  good  and  sound  lawyer,  the  late  Sheriff  was  a 
man  of  varied  accomplishments.  He  shone  as  a  good  talker,  and 
few  subjects  came  amiss  to  him.  Many  an  interesting  theological 
argument  has  taken  place  at  his  hospitable  table  or  round  his 
study  fire ;  while  his  knowledge  of  the  classics,  especially  of  the 
less-known  authors,  was  deep  enough  to  do  no  discredit  to  a  pro- 
fessed scholar.  An  accomplished  horseman,  he  was  often  to  be 
met  riding  with  an  ease  and  dash  possessed  by  few  men  of  his 
weight  His  loss  will  be  much  felt  in  Glasgow,  where  he  was  no 
unworthy  successor  of  the  distinguished  men  who  had  preceded 
him  in  his  office. 


JClje  iHontt. 

Glasgow  Winter  Circuit.  —  Lords  Young  and  Craighill  will 
preside  at  the  Court  to  be  held  on  M«)nday,  20th  December.  Mr,  D. 
M'Kechuie  will  be  Advocate-Depute,  and  Mr.  J.  M.  M'Cosh,  Clerk. 

Private  BUI  Legidaiion  for  Scotland. — On  Wednesday,  tlie  3rd 
November,  the  Secretary  of  State  for  Scotland,  Mr.  A.  J.  Balfour, 
M.P.,  who  was  staving  in  Edinburgh,  received  deputatitms  from 
the  Convention  of  the  Royal  Burghs  and  from  fanners  of  Scot- 
land. The  Lord  Advocate  was  also  present.  The  first  depntatiou 
was  concerned  with  the  introduction  of  a  Bill  for  local  self- 
government  for  Scotland ;  and  in  reply  to  them  Mr.  Balfour 
admitted  that  the  present  system  of  private  Bill  legislation  was 
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absurd  and  expensive.  He  hoped  to  deal  with  the  subject  in  the 
next  session  of  Parliament,  and  to  establish  the  management  of 
local  affairs  on  a  popular  basis.  The  farmers'  deputation  was 
introduced  by  Mr.  Barclay,  M.P.,  who  said  that  they  desired  the 
abrogation  of  the  system  of  nineteen  years'  lease,  and  that  farms 
should  be  re-valued.  Mr.  Balfour,  in  reply,  said  he  could  not  hold 
out  any  hope  that  Parliament  would  interfere  in  contracts  between 
landlord  and  tenant. 


It  is  a  beautiful  story  that  in  one  of  the  old  cities  of  Italy  the 
king  caused  a  bell  to  be  hung  in  a  tower  in  one  of  the  public 
squares,  and  called  it  **  the  bell  of  justice,"  and  commanded  that 
any  one  who  had  been  wronged  should  go  and  ring  the  bell,  and 
so  call  the  magistrate  of  the  city,  and  ask  and  receive  justice.  And 
when  in  the  course  of  time  the  lower  end  of  the  bell-rope  rotted 
away,  a  wild  vine  was  tied  to  it  to  lengthen  it ;  and  one  day  an 
old  and  starving  horse,  that  had  been  abandoned  by  its  owner  and 
turned  out  to  die,  wandered  into  the  tower,  and,  in  trying  to  eat  the 
vine,  rang  the  bell.  And  the  magistrate  of  the  city,  coming  to  see 
who  rang  the  bell,  found  this  old  and  starving  horse ;  an4  he 
caused  the  owner  of  that  horse^  in  whose  service  he  had  toiled  and 
been  worn  out,  to  be  summoned  before  him,  and  decreed  that  as 
his  poor  horse  bad  rung  the  bell  of  justice,  lie  should  have  justice, 
and  that  during  the  horse's  life  his  owner  should  provide  for  him 
proper  food  and  drink  and  stable. 

Novel  Debt-Collecting. — We  are  advised,  by  Gibson's  Law  Notes, 
of  a  new  organization  for  the  collection  of  debts,  which  rivals 
the  well-known  '* black-list"  scheme  which  is  much  used  in  tliis 
country,  and  which  has  been  denounced  by  tlie  law  journals.  The 
new  scheme  is  described  as  follows :  *'  The  old-fashioned  system  of 
debt  collecting  is  doomed!  County  court  practitioners  may  tremble 
in  their  shoes,  and  ^gentlemen '  who  never  pay  their  tailors'  bills  may 
prepare  to  encounter  a  new  infliction.  For  according  to  a  circular 
which  it  is  announced  has  been  issued  to  the  traders  of  Birmingham, 
a  system  of  recovering  debts  is  about  to  be  inaugurated  which 
threatens  to  put  all  others  in  the  shade.  The  name  of  the  new 
undertaking  is  *  The  Birmingham  Uniformed  Collection  Agency,' 
and  its  object  is  described  as  being  *  the  recovery  of  bad,  doubtful, 
or  troublesome  debts.'  The  circular,  after  mentioning  the  diflSculty 
which  exists  in  recovering  debts  by  ordinary  legal  methods  from 
people  who  do  not  wish  to  pay,  continues:  *  Why  is  this?  Because 
there  is  no  actual  publicity  in  county  court  actions  which  can  shame 
such  an  individual  in  the  eyes  of  his  neighbours,  as  would  be  the 
case  from  the  repeated  visits  of  the  uniformed  gentlemen  who  will 
act  as  our  collectors.  Yes,  we  intend  to  make  life  very  pleasant 
for  the  man  who  owes  debts  around  this  neighbourhood,  and  is 
able  to  pay,  but  won*t.     We  are  in  business  to  collect  accounts 
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from  just  such  customers,  and  if  there  is  one  who  does  not  come 
down  after  we  have  turned  our  batteries  on  him,  we  are  afraid  it 
will  be  an  awkward  case.  The  way  of  the  Uniformed  Collection 
Agency  (this  title  is  copyright)  is  this :  Such  persons  as  desire  our 
services  become  subscribers  to  our  plan,  and  pay  a  fee  of  5s.  per 
annum.  When  the  agency  receives  a  case,  an  ordinary  and 
gentlemanly  collector  is  at  once  sent  to  the  debtor  to  solicit  pay- 
ment of  the  amount  due.  If  this  is  of  no  avail,  we  send  another 
collector,  who  wears  a  striking  uniform  with  the  word  "  collector  " 
in  very  distinct  letters  on  tiie  band  of  his  hat.  This  collector 
visits  the  debtor  at  his  private  residence  and  business  address  three 
successive  days  (if  necessary).  If  the  third  visit  does  not  result  in 
obtaining  the  money,  the  collector  then  wears  a  hat  on  the  band  of 
which  are  the  words,  **  Collector  of  Doubtful  Debts.*'  His  orders 
are  to  call  daily  on  the  debtor,  both  at  his  private  residence  and 
place  of  business,  and  demand  payment  as  offcen  as  is  necessary. 
These  calls  soon  attract  the  attention  of  the  neighbours,  and 
become  the  talk  of  the  neighbourhood — the  very  elBFect  our  agency 
aims  at,  and  the  very  shame  of  which  produces  the  desired  effect ; 
for  who  could  boldly  face  more  than  half  a  dozen  calls  from  the 
gentleman  with  the  suggestive  uniform  and  hatband  ?  The  con- 
sequence is  that  an  arrangement  satisfactory  to  the  creditor  is 
almost  always  effected.' "  We  shall  await  the  working  of  this 
society  with  interest.  It  occurs  to  us  that  the  law  will  hardly 
regard  a  nuisance  for  the  collection  of  debts  as  legal.  It  was 
recently  held  libellous  to  advertise  in  a  newspaper  a  **  want "  for  a 
debtor  to  pay  a  bill  (Zier  v.  Hoflin^  33  Minn.  66;  S.  C,  53  Am. 
Rep.  9),  and  in  another  case  it  was  held  libellous  to  exhibit 
furniture  as  for  sale  to  pay  a  **  deadbeat's  "  account.  There  are 
legal  ways  of  collecting  accounts,  and  if  they  are  unsuccessful,  the 
debtor  is  entitled  to  protection  against  such  annoyances.  Pro- 
bably in  most  cases  he  will  protect  himself  by  kicking  out  the 
intruder,  leaving  him  to  his  legal  remedy. — Albany  Law  Journal, 

Hours  of  Labour  in  Shops. — ^Though  this  year's  legislation  has 
been  all  but  barren  as  to  matters  of  hatUe  politique,  it  has  given  us 
several  statutes  of  much  social  importance.  Among  these  perhaps 
the  one  of  widest  interest  is  that  which  came  into  operation  on 
November  1,  revolutionizing  the  idea  of  shopkeeping.  A  shop- 
keeper is  no  longer  to  be  an  absolute  monarch  in  his  own  shop. 
Hitherto  he  has  been  able  to  make  his  assistants  work  as  long  as  he 
chooses,  or  rather  as  long  as  they  can  be  induced.  The  result  has 
been  that,  according  to  Sir  John  Lubbock,  a  very  large  number,  if 
not  the  majority,  of  shopkeepers'  assistants  in  London  work  from 
seventy-five  to  nearly  ninety  hours  a  week,  for  they  work  from 
twelve  to  fourteen  hours  on  five  days  of  the  week,  and  from  fifteen 
to  seventeen  on  one  day.  It  cannot  but  be  acknowledged  that  Sir 
John  Lubbock  is  right  in  asserting  that  after  a  day's  work  of  four- 
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teen  hours,  hardly  a  moment  is  left  for  amusement  or  self- 
improvement,  for  obtaining  fresh  air  or  for  enjoying  family  life, 
or  for  any  of  those  occupations  which  cheer^  brighten,  and  ennoble 
life.  At  any  rate  the  health  of  many  is,  as  the  new  statute  sets 
forth  in  its  preamble,  injured  by  reason  of  the  length  of  the 
period  of  their  employment.  But  we  have  already  commented  on 
the  bearings  of  the  Act.  What  we  propose  to  do  here  is  to  set 
forth  briefly  its  actual  provisions.  The  persons  whose  hours  of 
labour  are  watched  over  are  '*  young  persons  "  of  either  sex  under 
the  age  of  eigliteen.  To  ordinary  assistants  of  mature  age  the 
principle  of  freedom  of  contract  is  left  untouched.  But  all 
"  young  persons  "  are  forbidden  to  be  employed  "  in  or  about  a 
shop "  for  a  longer  period  than  "  seventy-four  hours,  including 
raeal  times,"  in  any  one  week.  The  "  week  "  that  is  here  meant 
is  not  any  seven  successive  days  whatever  taken  at  random,  but 
the  period  between  twelve  on  a  Saturday  night  and  midnight  on 
the  succeeding  Saturday.  It  is  not  made  compulsory  to  close  a 
shop  at  any  precise  time,  nor  are  the  horn's  of  any  one  particular 
day  limited.  It  is  for  the  shopkeeper  himself  to  decide  now  much 
of  the  seventy- four  hours  is  to  be  assigned  to  each  day  of  the  week. 
The  number  of  hours  thus  allowed  is  greater  by  two  than  was  first 
suggested  by  the  Bill,  which  originally  asked  that  twelve  hours  a 
day  should  be  the  maximum  of  employment.  In  factories,  of 
course,  the  hours  of  labour  have  for  some  time  been  limited ;  and 
it  was  foreseen  that  possibly  an  endeavour  might  be  made  to  evade 
the  law  by  working  part  of  the  day  in  a  factory  and  part  in  a  shop. 
To  guard  against  this,  it  is  directed  that  where  a  young  person  has 
been  employed  in  a  factory,  the  number  of  hours  allowed  by  the 
Factory  Acts  is  not  to  be  exceeded  on  his  proceeding  to  work  the 
same  day  in  a  shop.  Next,  let  us  inquire  what  kind  of  establish- 
ments are  affected  by  the  statute.  These  include  all  "  retail  and 
wholesale  shops,  markets,  stalls,  and  warehouses  in  which  assistants 
are  employed  for  hire."  Originally  it  was  intended  to  exclude 
public-houses  and  refreshment-houses  from  the  operation  of  the 
Act,  but  this  intention  was  abandoned  in  Parliament.  The  only 
exceptions  refer  to  members  of  the  employer's  own  family,  a 
special  provision  exempting  **  shops  where  the  only  persons 
employed  are  at  home — that  is  to  say,  are  members  of  the  same 
family  dwelling  there,"  'and  also  exempting  **  members  of  the 
employer's  family  dwelling  in  a  house  to  which  the  shop  is 
attached."  A  regulation  that  is  likely  to  escape  the  notice  of 
many  shopkeepers  is  that  in  every  shop  where  young  persons  are 
employed  a  notice  is  required  to  be  exhibited  in  a  conspicuous 
place.  This  notice  must  state  the  number  of  hours  in  the  week 
during  which  they  may  lawfully  be  employed  there.  An  important 
feature  of  the  Act  is,  that  while  these  regulations  are  laid  down, 
no  inspection  whatever  is  directed  to  see  that  they  are  carried  out. 
Thus  there  is  a  possibility  of  the  law  being  broken  on  the  chance  of 
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its  beiu^  nobody's  direct  interest  to  prevent  it.  It  will,  however, 
be  indirectly  to  the  interest  of  each  shopkeeper  that  others  in  the 
same  line  of  business  should  conform  to  the  law.  Moreover,  the 
mere  existence  of  the  law  will  of  itself  influence  the  conduct  of 
many,  independently  of  their  liability  to  prosecution.  A  shop- 
keeper is  not  to  be  liable,  in  respect  of  a  repetition  of  the  same 
kind  of  offence  from  day  te  day,  to  any  larger  amount  of  fine  than 
the  highest  fine  fixed  by  the  Act  for  the  offence.  Offences  are  to 
be  presented  before  a  court  of  summary  jurisdiction.  But  from 
the  magistrate's  decision  an  appeal  is  allowed  to  Quarter  Sessions. 
The  information  must,  however,  be  laid  within  two  months  after 
the  commission  of  the  offence.  It  is  to  be  noticed  that  when  a 
young  person  is,  in  the  opinion  of  the  court,  apparently  of  the  age 
alleged  by  the  informant,  it  will  be  for  the  defendant  to  prove  that 
he  is  not  of  that  age.  When  a  fine  is  imposed,  it  is  not  to  go  to 
the  prosecutor,  but  is  to  be  paid  into  the  Exchequer.  The 
working  of  the  Act,  which  is  not  a  permanent  one,  will  be  watched 
with  much  interest.  For  the  present  the  experiment  is  to  be  tried 
for  somewhat  more  than  two  years  only.  Sir  John  Lubbock, 
however,  to  whom  it  is  due,  evidently  regards  it  as  the  thin  end  of 
the  wedge,  for  he  has  already  introduced  a  further  measure  for 
closing  all  shops  at  eight  in  the  evening,  save  on  one  day  in  the 
week,  when  the  time  is  extended  to  10  P.M.  Though  this  tends 
in  the  same  direction,  it  is  in  reality  a  totally  different  question  ; 
for,  as  we  have  already  noticed,  the  statute  that  has  actually 
passed  has  nothing  whatever  to  do  with  early  closing.  Shops  may 
still  be  kept  open  as  late  as  one  pleases ;  but  it  is  only  adults  who 
can  serve  in  them  for  very  long  periods. — The  Times. 

Judicial  Knowledge. — Judges  in  this  country  never  know  any- 
thing, as  a  rule,  outside  the  tour  comers  of  the  case  which  happens 
to  be  argued  before  them  at  the  time.  English  judges  have 
expressly  disclaimed  the  remotest  knowledge  of  who  Miss  Conny 
Gilchrist,  or  Fred.  Archer,  or  other  social  celebrities  were.  Only 
the  other  day  we  read  in  the  reports  that  a  learned  justice 
distinctly  stated,  on  being  referred  to  some  cause  cilehre^  that  he 
knew  nothing  of  it,  and  never  read  any  trials  but  his  own.  Things 
are  different  on  the  other  side  of  the  Atlantic,  if  we  may  credit  a 
story  which  appears  in  an  American  legal  contemporary  to  the 
following  effect : — "  Some  years  ago,  a  man  in  the  southern 
part  of  the  States  was  tried  for  killing  some  wild  pigs  which 
Delonged  to  a  neighbour.  The  only  witness  of  the  prosecution, 
who  swore  to  the  Killing,  said  he  saw  the  defendant  in  the  act. 
The  young  lawyer  for  the  defendant,  in  cross-examining  the 
witness,  asked  if  the  swine  made  much  noise  when  they  were 
struck.  The  witness,  to  make  a  most  profound  impression,  turned 
in  his  chair  and  said,  *  Jedge,  I  never  neard  such  all  fired  squealin' 
in  my  life.'     Defendant's  counsel  at  this  point  addressed  the  court 
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and  said,  *  I  ask  your  honour  to  take  judicial  notice  of  the  fact  that 
a  vnld  hog  never  squeals,*  He  did,  and  tlie  prisoner  was  acquitted." 
Here,  we  imagine,  few  judges  would  have  taken  the  word  ot  counsel 
for  the  accuracy  of  a  zoological  fact,  and  certainly  no  judge  would 
have  confessed  to  having  any  personal  knowledge  of  the  subject. 
The  only  one  who  might  have  done  so  was  a  genial  and  popular 
occupant  of  the  Scottish  Bench  (too  early,  alas  I  taken  from  us) 
who  knew  everything.  We  remember  one  day  hearing  counsel 
in  a  case  explaining  that  the  defender  could  not  be  present  on  a 
certain  approaching  date  as  he  was  shooting  in  Texas.  ^'Ah, 
yes,"  said  his  omniscient  lordship  without  hesitation,  ''I  believe 
the  weather  is  very  fine  in  Texas  just  now." 

A  FAIR  ATTORNEY. 

Alas  !  the  world  has  gone  awry, 

Since  Cousin  Lilian  entered  college, 
For  she  has  grown  so  learned  I 

Oft  tremble  at  her  wondrous  knowledge. 
Whene'er  I  dare  to  woo  her  now. 

She  frowns  that  I  should  so  annoy  her. 
And  then  proclaims,  with  lofty  brow, 

Her  mission  is  to  be  a  lawyer. 

Life  glides  no  more  ongolden  wings, 

A  sunny  waif  from  Eldorado ; 
I've  learned  how  true  the  poet  sings. 

That  coming  sorrow  casts  its  shadow. 
When  tutti-frutti  lost  its  spell, 

I  felt  some  hidden  grief  impended ; 
When  she  declined  a  caramel, 

I  knew  my  rosy  dream  had  ended. 

She  paints  no  more  on  china  plaques. 

With  tints  that  would  have  crazed  Murillo, 
Strange  birds  that  never  plumed  their  backs 

When  Father  Noah  braved  the  billow. 
Her  fancy  limns,  with  brighter  brush, 

The  splendid  triumphs  that  await  her, 
When,  in  the  Court,  a  breathless  hush 

Gives  homage  to  the  king  debater. 

'Tis  sad  to  meet  such  crushing  noes 

From  eyes  as  blue  as  Scottish  heather ; 
'Tis  sad  a  maid  with  cheeks  of  rose 

Should  have  her  heart  bound  up  in  leather ; 
'Tis  sad  to  keep  one's  passion  pent, 

Though  Pallas'  arms  the  fair  environ. 
But  worse  to  have  her  quoting  Kent, 

When  one  is  fondly  breathing  Byron. 
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When  Lilian's  licensed  at  the  law, 

Her  fame,  be  sure,  will  live  for  ever ; 
No  barrister  will  pick  a  flaw 

In  logic  so  extremely  clever. 
The  sheriff  will  forget  his  nap 

To  feast  upon  the  lovely  vision. 
And  e'en  the  judge  will  set  his  cap 

At  her,  and  dream  of  love  Elysian. 

— Cap  and  Bells. 
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SHERIFF  COURT  OF  FIFE  (KIRKCALDY). 
Sheriff  Mackat  and  Sheriff-Sabstitate  Gillespie. 

DICKSON  V.  THE  SINGER  MANUFACTURING  COMPANY. 

Lease  of  dweUing-hovse  —  Hypothec  —  Hired  sewing-macltme.  —  Held^ 
that  a  sewing-machine  hired  In/  the  tenant  of  a  dwelling-houaey  found  in  the 
premises  at  the  time  of  the  sequestration^  fell  under  the  landlord's  hypothec. 

In  this  action,  which  was  raised  in  the  Small  Debt  Court,  Sheriff- 
Substitute  Gillespie  said  that  he  had  consulted  Sheriff  Maekaj,  and  that 
the  following  judgment  embodied  their  joint  opinion  : — 

^'  The  sewing-machine  in  question  was  lent  on  hire  bj  the  defenders  to 
a  man  named  Fotheringham,  a  tenant  of  the  pursuer,  on  the  well-known 
*•  hire  purchase '  system.  Fotheringham  fell  back  in  his  rent,  and  the 
pursuer  took  out  sequestration.  The  sewing-machine  was  in  Fothering- 
ham's  house  at  the  time  of  the  sequestration,  and  was  included  in  the 
inventory.  After  the  sequestration  the  defenders  removed  the  machine, 
and  the  pursuer  has  raised  this  action  to  recover  from  the  defenders  the 
loss  of  rent  caused  by  its  removal. 

^'  The  pursuer's  agent  did  not  maintain,  as  was  done  in  earlier  cases 
on  the  subject,  that  the  contract  between  the  defenders  and  Fotheringham 
was  really  a  contract  of  sale  with  payment  of  the  price  by  instalments. 
His  argument  was — granting  that  this  article  was  hired,  it  nevertheless 
fell  under  the  landlord's  hypothec. 

^^  It  need  scarcely  be  said  that  questions  of  hypothec  are  to  be  decided 
entirely  according  to  Scots  law,  and  to  import  into  them  English  decisions, 
which  depend  on  different  principles,  is  misleading. 

'^  Our  law  on  the  subject  was  taken  from  the  Roman  law.  Dig.  xx. 
tit.  ii.,  which  gave  the  lessor  of  an  urban  tenement  a  tacit  or  implied 
hypothec  over  all  invecta  et  illata  or  moveables  brought  into  and  found 
on  the  tenement,  and  not  merely  over  the  fruits,  a««  in  the  case  of  a  rural 
tenement,  Dig.  xz.  tit.  ii.  3,  4.  The  extent  of  the  right  was  probably 
also  affected  by  the  customs  of  France  and  Holland,  in  which  our 
lawyers  studied  the  Roman  law.  In  both  of  these  countries  the 
hypothec  covered  moveables  brought  into  and  found  on  the  tenement, 
which  had  been  hired  from  third  parties,  and  not  merely  moveables 
belonging  to  the  tenant.     An  instructive  commentary  on  and  defence  of 
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this  hypothec,  and  the  extent  to  which  it  was  admitted  to  overrule  the 
general  principle,  res  a/tena  pignori  dart  non  potent^  will  be  found  in 
Pothier,  Contrat  de  Louage,  pp.  223-7  (edition  Orleans,  1771).  The 
reason  assigned  by  Pothier  for  its  application  to  articles  hired  is  that  it 
was  an  established  rale  which  the  hirers  of  snch  articles  to  tenants  were 
bonnd  to  know. 

"  The  rule  that  hired  furniture  is  subject  to  the  landlord's  hypothec  is 
too  firmly  fixed  and  too  well  known  in  Scotland  to  admit  of  dispute.  It 
is  expressly  laid  down  in  Bankton,  i.  17.  10;  Erskiiie,  ii.  6.  14;  and 
Beirs  Com.  ii.,  p.  30,  and  rendered  more  emphatic  by  the  fact  that  the 
last  of  these  authorities  notes  that  a  doubt  upon  the  point  had  been 
set  at  rest  by  a  series  of  decisions  of  which  the  last  cited  as  an  authority 
is  Penson  and  Robertson^  June  6,  1820,  F.C.  No  exception  of  single 
hired  articles  is  stated  by  any  of  these  writers. 

^^  The  question  to  be  decided  in  this  case  is  whether  a  distinction  can 
be  drawn  between  the  general  furniture  and  plenishing  of  a  house  and  a 
single  hired  article,  such  as  a  sewing-machine.  The  same  question  came 
before  me  in  this  Court  about  five  years  ago,  and  I  then  decided  it  in 
favour  of  the  landlord,  on  the  authority  of  PeiMon  and  Robertson,  Since 
then  the  question  has  been  very  often  raised  in  other  Sheriff  Courts,  and 
I  was  referred  to  a  large  number  of  decisions  reported  in  the  JowtiaX  oj 
Jurisprudence — several  of  them  pronounced  by  local  judges  of  great 
ability  and  experienre — in  which  the  decision  was  uniformly  against  the 
landlord.  The  first  judge  who  so  decided  was  Sheriff  Barclay,  who  does 
not  appear  to  have  been  aware  of  the  case  of  Penson  and  Robertson,  He 
was  followed  by  other  Sheriffs,  and  more  recently  Sheriffs  Lees  and 
Cheyne,  on  practically  the  same  grounds  held  alternatively  (for  the  two 
views  can  scarcely  stand  together),  either  that  Penson  and  Robertsan  was 
so  meagrely  reported  that  what  was  decided  could  not  be  sati:<factorily 
ascertained,  or  that  the  decision  had  been  so  shaken  by  subsequent  cases 
in  the  Court  of  Session  as  to  be  practically  overruled.  These  Sheriff 
Court  decisions  made  it  proper  that  I  should  carefully  recons^ider  my 
former  judgment,  but  I  have  been  unable  to  come  to  a  different  result 
The  view  which  I  take  is,  that  the  distinction  which  the  defenders  ask 
roe  to  make  is  precisely  that  which  the  Court  of  Session  refused  to 
recognise  in  Penson  and  Robertson^  and  as  that  case  has  never  been 
expressly  or  impliedly  overruled  by  the  Court  of  Session,  it  is  a  binding 
authority  on  the  Sheriff  Courts. 

*'  It  is  said  that  the  report  is  meagre',  but  though  short,  as  is  common  in 
the  Faculty  Reports,  it  is  very  distinct.  I  have  examined  the  Session 
Papers  in  the  Advocates'  Library,  and  it  is  remarkable  that  all  the 
arguments  on  which  the  learned  Sheriffs  in  the  recent  cases  have  based 
their  decisions  were  anticipated  in  the  pleadings  for  Messrs.  Penson 
and  Robertson^  which  were  drawn  by  the  well-known  and  indefatigable 
Mr.  Robert  Forsyth.  The  practical  inconveniences  and  anomalies  which 
would  arise  from  a  decision  in  favour  of  the  landlord,  on  which  the 
Sheriffs  have  dwelt,  and  to  which  I  am  far  from  insensible,  could  not 
have  been  stated  with  greater  force  than  they  were  by  Mr.  Forsyth. 
Indeed,  it  would  almost  seem  as  if  some  of  the  Sheriffs  had  borrowed  the 
language  in  which  they  express  their  opinions  from  the  arguments  which 
were  rejected  by  the  Court  of  Session 
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^*  It  seems  impossible  to  distingaish  in  principle  between  a  hired  piano, 
the  subject  of  Pewton  and  Robertson^ s  case,  and  a  hired  sewiupr-machine. 
A  suggestion  has  been  hazarded  that  articles  of  luxury  differ  from 
ordinary  furniture,  and  should  not  be  liable  to  hypothec.  It  is  difficult 
to  appreciate  this  distinction,  which  was  rejected  as  applied  to  a  piano, 
and  there  would  be  great  difficulty  in  holding  a  sewing-machine  an  article 
of  luxury  if  a  piano  is  not 

^*  Instruments  for  manufacturing  purposes  hare  been  frequently  held 
subject  to  the  hypothec. 

'^  In  one  of  the  most  recent  cases  a  billiard-table  and  its  appurtenances 
were  held  subject  to  hypothec.  Instruments  for  manufacturing  purposes 
have  frequently  been  held  subject  to  it. 

**  It  is  said  that  the  custom  of  hiring  sewing-machines  has  become  so 
notorious,  that  a  landlord  is  not  warranted  in  concluding  without  inquiry 
that  a  sewing-machine  which  he  finds  in  his  tenant's  house  is  subject  to 
his  hypothec.  The  custom  can  scarcely  be  more  notorious  than  the 
furniture  dealers'  custom  of  hiring  furniture,  or  the  musicsellers'  custom 
of  hiring  pianos.  But  it  hnmbly  appears  to  me  that  notoriety  of  custom 
is  irrelevant  when  pleaded  against  the  landlord.  Notoriety  of  custom  can 
only  be  relevant,  if  the  law  puts  the  landlord  on  his  inquiry ;  but  the 
hypothec  over  hired  furnitare,  which  the  law  unquestionably  confers  upon 
the  landlord  as  a  general  rule, — the  only  question  being  how  far  excep- 
tions to  the  rule  are  to  be  admitted, — is  altogether  irrespective  of  his 
knowledge.  He  may  not  only  have  reason  to  suspect,  but  he  may  be 
perfectly  aware,  that  the  furniture  in  his  tenant's  house  is  hired,  and  yet 
his  knowledge  is  no  bar  to  his  sequestrating  the  furniture  for  his  rent.  It 
would  be  very  anomalous  to  hold,  that  while  the  landlord  is  not  pnt  on 
his  inquiry  as  regards  hired  furniture  generally,  he  is  put  on  his  inquiry 
as  to  single  articles.  Moreover,  I  find  from  the  pleadings  in  Penson  and 
Robertson  that  notoriety  of  custom  of  hiring  pianos  was  averred  and 
offered  to  be  proved. 

^*I  cannot  then  view  Pensonand  BoberUon  in  any  other  light  than  as  an 
express  decision  on  the  question  before  me,  and  it  does  not  appear  that 
there  is  any  new  element  in  the  present  case  which  was  not  before  the 
Court  of  Session  in  Penson  mtd  Hohertson, 

"No  doubt  the  sewing-machine  has  been  invented  and  companies 
formed  for  its  hire  and  sale  since  that  decision ;  but  it  would  be  absurd 
to  hold  novelty  as  giving  a  special  exception  in  favour  of  snch  companies 
from  the  general  rule.  So  far  as  a  possible  hardship  is  concerned, 
the  small  furniture-dealer,  who  hires  furniture  to  the  class  of  persons 
most  frequently  sequestrated  for  rent,  would  probably  deserve  more  con- 
sideration than  wealthy  companies,  whose  mode  of  dealing  probably 
in  general  secures  them  against  much  loss  on  this  head,  and  whose 
extensive  business  enables  them  to  be  their  own  insurers. 

"It  is  not  maintained  that  there  is  any  subsequent  decision  of  the 
Court  of  Session  or  House  of  Lords  sitting  os  a  Scotch  Court  of  Appeal 
which  expressly  overrules  Penson  and  Robertson.  All  that  can  be  said 
is,  that  individual  judges  have  expressed  opinions  which  are  supposed  to 
tend  to  shake  its  authority ;  but  when  these  opinions  are  read,  it  will  be 
seen  that  tbey  expressly  save  the  case  of  hired  furniture,  and  make  no 
such  distinction  as  the  Sheriffs  referred  to  Lave  done  in  favour  of  single 
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articles  fonnd  on  the  premises.  I  have  carefally  read  the  cases  to  which 
reference  has  been  made,  viz. :  Adams  v.  Sutherland^  Nov.  3,  1863 
(2  Macph.  6) ;  Ndrnes  and  Co.  v.  Ewing,  Nov.  23, 1883  (11  Rettie  193) ; 
Bdl  V.  Andrews,  May  22,  1885  (12  Rettie  961);  and  although  there 
may  be  discerned  an  indication  of  opinion  among  the  jadges  that  they 
might  not  be  inclined  to  extend  urban  hypothec  beyond  what  has  been 
decided,  I  can  find  nothing  in  their  opinions  which  woald  justify  an 
inferior  Court  in  disregarding  the  decision  in  Perison  and  Robertson, 

*'  The  Lord  President  in  the  latest  case  expressly  says :  *  No  case  has 
yet  been  decided  to  the  effect  that  a  single  article  belonging  to  a  third 
party,  and  not  hiredy  falls  under  the  hypothec,'  with  evident  reference  to 
the  decision  in  Fenson  and  Robertson^  where  the  contrary  had  been 
decided  as  to  a  single  article  hired  and  fonnd  on  the  premises.  The 
proposition  for  which  the  same  eminent  jndge,  in  Nelmes  and  Co.  v. 
Ewing^  says  *  a  good  deal  could  be  said,'  is  *  that  when  an  article  of 
famiture,  let  on  hire  for  a  limited  time,  and  for  a  definite  purpose,  is  at 
the  end  of  the  term  of  hire  removed  from  the  premises,  it  does  not  fall 
under  the  hypothec,  and  if  it  is  removed  by  the  owner  before  it  is 
attached  by  sequestration  it  cannot  be  brought  back.'  This  is  a  pro- 
position quite  consistent  with  the  decision  in  Fenson  and  Bobertson,  and 
the  guarded  way  in  which  the  Lord  President  expresses  himself  even  in 
regard  to  it  does  not  give  any  encouragement  to  the  general  claim  of 
exemption  on  behalf  of  8in<rle  articles,  such  as  sewing-machines,  main- 
tained by  the  defenders.  The  question  in  Nelmes  and  Co.  v.  Etcing  was 
whether  the  landlord  was  entitled  to  bring  back  hired  anicles  which  had 
been  removed  before  the  sequestration.  There  is  nothing,  in  the 
opinions  of  the  judges,  to  indicate  that  if  the  articles  had  been  found 
on  the  premises  at  the  time  of  sequestration  their  lordships  would  have 
attached  any  importance  to  whether  there  was  only  one  article  or  many. 

"If  the  question  was  open,  I  think  there  would  be  great  difficulty 
in  drawing  a  line  between  single  articles  and  several  articles  or  the  bulk 
of  the  furniture.  A  single  article  is  sometimes  more  valuable  than  all 
the  rest  of  the  furniture,  and  may  form  the  best  security  the  lessor  has 
for  his  rent.  Taking  an  illustration  from  the  case  of  Nelmes  and  Co.  v. 
Ewing,  could  it  be  said  that  if  the  tenant  of  a  billiard-room  hires  a 
billiard- table,  with  its  balls,  cue?,  and  other  appurtenances,  they  are 
liable  to  hypothec,  but  that  if  he  hires  a  billiard-table  only  it  is  exempt 
from  hypothec?  Again,  how  would  the  case  of  a  number  of  articles 
each  hired  from  a  different  owner  be  dealt  with?  In  one  of  the  cases 
the  furniture  was  partly  owned,  partly  hired,  and  partly  lent  without 
hire,  and  no  doubt  was  entertained  that  the  furniture  in  the  second  as 
well  as  in  the  first  category  was  subject  to  the  hypothec  (Cotran  v.  Ferry^ 
Jan.  31,  1804;  Hume's  Session  Fapers;  Bell's  Com.  ii.  30,  note  4).  The 
distinction  which  the  defenders  are  obliged  to  contend  for  does  not,  in 
short,  appear  to  be  logical  or  workabla 

"  The  question  does  not  appear  to  have  been  decided  whether  articles 
hired  for  a  short  definite  occasion,  and  then  to  be  returned,  fall  under  the 
hypothec, — for  example,  china  or  forms  hired  for  a  party,  which  is  the 
case  put  by  Lord  Deas  in  Adams  v.  Sutherland.  The  Eoman  law 
recognised  this  limitation :  *  Yidendum  ne  non  omnia  illata  rel  inducta 
sed  ea  sola,  quse  ut  ibi  sint,  illata  fuerint,  pignori  sint,  quod  magis  est ' 
(Dig.  XX.  tit.  ii.  7.  2). 
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'*  But  the  present  is  a  very  different  ease.  It  was  contemplated  that 
the  sewing-machine  should  remain  in  Fotheringham's  possession  so  long 
as  the  hire  was  paid,  and  indeed  that  it  should  ultimately  become  his 
property.  It  may  well  be  contended,  that  while  the  law  of  hypothec 
continues  as  it  is,  articles  supplied  on  the  '  hire  purchase'  system  are  more 
readily  subjected  to  the  hypothec  than  ordinary  hired  furniture  which 
has  to  he  returned.  Is  a  landlord  to  be  bound  to  inquire  weekly  in 
order  to  see  whether  the  price  has  been  paid,  or  to  estimate  nicely 
whether  the  rest  of  the  furniture,  without  the  article  hired,  is  sufficient 
security  for  his  rent  ? 

'*  In  conclusion,  I  may  briefly  refer  to  the  4th  article  of  the  agreement 
of  hire  between  the  defenders  and  the  hirers,  which  was  founded  on  by 
the  defenders,  and  is  in  the  following  terms : — ^That  if  the  hirer  do  not 
duly  perform  this  agreement,  the  owners  may  terminate  the  hiring,  and 
retake  possession  of  the  said  machme,  and  for  that  purpose  leave  and 
licence  is  hereby  given  to  the  owners  and  their  seryants  to  enter  by  force 
any  premises  occupied  by  th6  hirer,  or  of  which  the  hirer  is  tenant,  to 
search  for  and  retake  possession  of  the  said  machine,  without  being  liable 
to  any  suit,  action,  indictment,  or  other  proceeding  by  the  hirer,  or  any 
one  claiming  under  him  or  her.'  There  is  no  doubt  that  the  ^Agreement 
of  Hire '  is  a  skilfully  drawn  instrument,  and  places  the  company  in  an 
extremely  advantageous  position  as  regards  the  so-called  hirer.  But 
the  right  which  the  law  of  Scotland  confers  upon  the  landlord  cannot  be 
defeated  by  an  agreement  to  which  he  is  not  a  party.  If  it  could,  one 
would  have  heard  less  of  the  oppressive  character  of  the  law  of  hypothec. 
A  little  ingenuity  expended  in  devising  agreements  to  meet  the  various 
transactions  which  a  tenant  may  have  in  regard  to  things  subject  to 
hypothec,  would  have  made  the  formidable  weapon  with  which  the  law 
has  armed  the  landlord  perfectly  harmless.  Pothier  deals,  indeed,  with 
this  very  clause  {Cantrat  de  Louage,  p.  226),  and  decides  that  it  is 
ineffectual,  so  that  the  same  desire  to  evade  the  law  appears  to  have  been 
known  and  practised  in  France  in  the  last  century. 

"  Much  may  be  said  in  favour  of  an  alteration  of  the  law  of  urban 
hypothec.  It  has,  however,  withstood  several  attacks  in  Parliament,  and 
been  expressly  saved  in  more  than  one  statute.  Possibly  it  will  share  the 
fate  of  its  relative,  agricultural  hypothec.  But  it  would  create  more  evils 
than  it  would  cure,  if  individual  judges  were  to  attempt  to  anticipate  the 
action  of  the  Legislatnra  Until  the  contrary  is  settled  by  statute,  or  by 
the  Court  of  Session  or  House  of  Lords  overruling  Penson  and  RoherUon^ 
it  appears  to  me  that  I  have  no  option  but  to  decide  that,  in  circumstances 
like  the  present,  a  hired  sewing-machine  or  other  hired  article  found  in  the 
tenant's  premises  at  the  time  of  sequestration  falls  under  the  hypothec" 

The  Sheriff-Substitute  continued  the  case  for  a  week  to  enable  the 
defenders  to  return  the  machine. 

Ad.  D.  Pearson— Jft.  W.  B.  Milne. 
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SHERIFF  COURT  OF  SELKIRKSHIRE. 

Sheriff-Sabstitate  Spittal. 
Scott  v.  White. 

Damages — Liability  of  gamekeeper  for  shooting  dog  not  actually  in 
pursuit  of  game. — The  foUo  wing  interlocator  explains  the  circumstances 
of  this  case : — 

^^  Selkirk^  5th  November  1886. — Having  considered  the  process  and 
heard  parties'  procurators:  Finds  (1)  that  aboat  eighteen  months  prior  to 
29  th  May  last  the  pnrsaer  became  possessed  of  a  mongrel  dog,  which  he 
retained,  and  used  partlj  as  a  house  dog  and  partlj  to  accompany  him 
as  a  protection  to  his  goods  when  he  travelled  throughout  the  country- 
side with  his  pony  and  cart ;  (2)  that  the  said  dog  in  his  intervals  of 
business  did  on  several  occasions  hunt  and  poach  in  the  grounds  of  The 
Haining,  and  in  particular  in  the  Deer  Park  and  about  the  Loch  in  said 
grounds ;  (3)  that  the  pursuer  was  warned  several  times  by  the  defender, 
gamekeeper  at  Haining,  and  also  by  one  of  the  county  constables,  that 
his  dog  was  addicted  to  straying,  and  was  requested  to  keep  it  under 
proper  control ;  (4)  that  notwithstanding  these  warnings,  the  pursuer 
permitted  his  dog  to  stray  into  The  Haining  grounds,  where  on  29th  Alay 
last  it  was  seen  and  shot  by  the  defender ;  (5)  that  when  the  defender 
shot  the  dog  he  did  not  see  any  game  being  actually  chased  by  or  in 
imminent  danger  of  being  killed  by  the  dog :  Finds  in  point  of  law  that 
the  defender  is  liable  to  the  pursuer  in  damages  for  having  shot  said  dog ; 
assesses  said  damages  at  one  pound  sterling,  for  which  decerns  against 
the  defender,  and  for  the  further  sum  of  sixteen  shillings  as  modified 
expenses.  Charles  Grey  Spittal. 

*'  Note. — The  pursuer  alleges  in  his  condescendence  that  his  dog  was 
*  a  liver  and  white  spaniel  of  valuable  breed.'  In  making  this  statement 
he  was  perfectly  well  aware  that  it  was  not  true.  In  his  evidence  he 
admits  this,  and  merely  says  that  the  father  of  his  dog  was  a  spaniel, 
which  he  sold  to  a  traveller  for  a  sovereign,  while  its  mother  was  ^  a 
foreign  dog,'  but  of  what  breed  we  are  not  informed.  The  dog  had 
undoubtedly  some  sporting  propensities  (inherited,  no  doubt,  from  the 
paternal  side  of  the  house;,  for  the  pursuer  8ays  that  on  one  occasion  it, 
within  his  own  knowledge,  killed  three  ducks ;  but  he  claims  to  have 
cured  it  of  its  taste  for  ducks  by  giving  it  a  sound  thrashing.  It  is  to 
be  regretted  that  the  pursuer  did  not  carry  on  his  instructions  with  regard 
to  other  game,  and  impress  upon  his  dog  the  necessity  of  abstaining  from 
all  appearance  of  evil,  and  attending  solely  to  its  proper  business  of 
accompanying  his  pony  and  cart  by  day  and  acting  as  a  watch-dog  in 
his  house  at  night.  For  it  is  dear  that  the  dog  was  in  the  habit  of 
wandering  in  places  where  it  had  no  business  to  be,  and  became,  in 
fact,  a  notorious  poacher.  On  29th  May  the  defender  observed  two 
dogs  Imuting  in  The  Haining  grounds,  and  pursued  them.  They  ran  off, 
and  he  lost  sight  of  them.  Coming  near  the  town,  he  saw  in  The  Haining 
grounds  a  dog  which  he  took  to  be  one  of  those  he  had  been  pursuing. 
Whereupon  he  shot  the  dog,  which  in  fact  was  the  pursuer's.    Now,  in 
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poiDt  of  law,  the  keeper  wa9  not  eotitled  to  shoot  the  do^? ;  in  these 
circamstances  I  have  not  found  any  Scotch  decision  precisely  in  point, 
bat  the  English  law,  which  in  this  matter  is  probably  the  same  as  the 
Scotch,  is  thns  statei  by  Addison  (Torts,  oth  edition,  p.  469) : — *  Dogs 
trespassing  in  pursuit  of  animals /gra  natures  cannot  lawfully  be  destroyed. 
"  A  dog,"  observes  Lord  EUenborough,  "  does  not  incur  the  penalty  of 
death  for  runninc^  after  a  hare  on  another  man's  ground  ;  and  if  there  is 
any  precedent  of  that  sort  which  outrages  all  reason  and  common  sense, 
it  is  of  no  authority  to  govern  other  cases.  A  gamekeeper  has  no  right 
to  kill  a  dog  for  following  game,"  although  the  owner  of  the  dog  has 
received  notice  that  trespassing  dogs  will  be  shot  But  a  dog  chasing 
and  pursuing  game  in  preserves,  might,  it  is  apprehended,  be  shot,  if  the 
game  could  not  otherwise  be  saved  from  destruction.  Thus,  if  a  dog 
chases  conies  in  a  warren,  or  game  in  a  preserve,  or  deer  in  a  park,  or 
sheep  in  a  fold,  it  may  be  killed  by  the  owner  of  the  animals  to  prevent 
their  destruction,  but  not  after  the  chase  is  discontinued,  and  the  peril 
has  ceased.'  When  the  pursuer's  dog  was  shot,  no  game  was  observed 
in  immediate  peril  from  the  dog ;  I  have  therefore  found  the  defender 
liable  in  damages.  But  when  we  come  to  the  amount  of  damages,  the 
amount  claimed  by  the  pursuer,  viz.  £25,  is  ridiculously  over-estimated. 
The  pursuer's  agent,  before  the  action  was  raised,  wrote  the  defender 
claiming  £25  as  the  value  of  the  dog.  That,  no  doubt,  was  based  upon 
the  pursuer's  unfounded  assertion  that  the  dog  was  ^  a  liver  and  white 
spaniel  of  valuable  breed.'  The  dog  turns  out  to  be  nothing  of  the  kind, 
as  the  pursuer  very  well  knew  all  along,  and  the  pursuer  in  his  evidence 
put  on  the  dog  only  the  value  of  £5,  the  remaining  £20  being  claimed  as 
solatium  for  his  wounded  feelings,  or  rather  apparently  as  a  punishment 
of  the  defender,  as  he  ^  thought  it  a  terrible  cruel  thing  to  kill  it'  It 
seems  to  me  that  £5  is  far  more  than  the  value  of  the  dosr.  Its  real 
market  value  was  probably  not  more  than  lOs.  at  the  most  The  pursuer 
complains  of  ^  loss  of  companionship '  through  the  death  of  the  dog.  But 
the  dog  was  an  animal  of  large  sympathies,  and  seemed  to  have  bestowed 
comparatively  little  of  its  society  on  the  pursuer.  It  went  with  the  pony 
and  cart  whether  these  were  accompanied  by  the  pursuer  or  by  a  stranger. 
On  the  day  when  it  was  killed,  it  was  neither  with  the  pursuer  nor  with  the 
pony  and  cart,  but  seemed  rather  to  have  been  loafing  down  towards 
town  in  a  general  way  in  quasi  companionship  with  the  pursuer's  house- 
keeper. When  away  from  the  pursuer  it  probably  forgot  all  its  lessons 
a*)out  improper  pursuit  of  ducks,  and  roamed  wherever  its  fancy  and  sense 
of  smell  led  it  Indeed,  the  pursuer's  agent  himself  suggested  that  when 
it  left  the  high  road  and  went  throuirh  the  fatal  hole  in  the  wall  it  did  so 
because  it  got  on  the  trail  of  a  rabbit  Now^  if  the  pursuer  had  not  been 
warned  to  keep  his  dog  under  control,  he  might  fairly  have  claimed  a 
moderate  sum  of  damages  for  its  death.  But  it  is  abundantly  clear  that 
the  pursuer  did  receive  several  warnings  of  his  dog's  unlawful  sporting 
propensities :  yet  he  took  no  steps  to  cure  it  of  these,  but  let  it  ronm 
about  as  much  as  ever.  In  these  circumstances  I  cannot  see  my  way  to 
award  more  than  £l  in  all  to  the  pursuer  for  the  loss  of  his  dog,  both  as 
market  value  aid  as  solatium,  and  as  the  case,  in  my  opinion,  ought  to 
have  been  brought  in  the  Small  Debt  Court,  and  not  in  the  Ordinary 
Court,  I  have  awarded  only  Small  Debt  expenses.  C.  Q.  S." 

Act,  Kemp — Alt.  Alexander. 
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Principal  and  Agent— Contract  for  pur- 
chan  of  bank  shares,  custom  of  Stock 

.  Exchange,  i^orance  of,  on  part  of 
principal,  liability  of  principal  to 
mdemnify  agent,  166. 

Railway    Company  —  Carrier,    contract, 


effect  of  conditions  in  time-bills,  exemp- 
tion from  liability,  through  communica- 
tion, want  of  punctuality,  damages, 
112. 

Railway  —  "Group  rates,"  reduction  in 
favour  of  particular  customers,  over- 
charge, how  estimated,  667. 

Ship — General  average,  security  for  pay- 
ment, tender,  deposit,  bond,  Liverpool 
average  bond,  unreasonable  conditions, 
390. 

Ship  and  Shipping — Charter-party,  biU 
of  lading,  mcorporation  of  terms  of 
charter  -  party,  inconsistent  clauses, 
freight,  lien,  66, 

Ship  and  Shipping— General  average,  port 
of  refuge,  expense  of  reloading  cargo, 
56. 

Solicitor  and  Client— Mortgage  by  client 
to  solicitor,  power  of  ssle,  unusual 
provisions,  560. 

Solicitor  Trustee— Power  to  chanro  profit, 
conflict  of  duty  and  interest,  5o0. 

Trade  Mark — ^Registration,  fraud,  recti- 
fication of  register,  568. 

Trade    Bilark  —  Re^stration,    similarity, 

X'  tration  without  user,  604. 
Mark — Registration,  transmission 
of  interest,  right  to  sue.  Patents,  etc.. 
Act  1883,  Trade  Marks  Rules  1883.  392. 
Trade  Mark— Registration,  lapse  ox  five 
years,  rectification,  special  and  distinc- 
tive word,  misrepresentation,  Trade 
Bffarks  Registration  Act  1876, 392. 
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